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IN THE SUPREME COURT OF THE STATE OF IDAHO

PROFITS PLUS CAPITAL MANAGEMENT,
LLC, a Delaware limited liability company;
DOLLARS AND SENSE GROWTH FUND LP,
a Delaware limited partnership; and ROBERT
COLEMAN, an individual

Supreme Court Case No. 39964

Plaintiffs-Counterdefendants-Respondents,
vs.
JEFFREY PODESTA, an individual; and
STREET SEARCH LLC, a New Jersey limited
liability company,
Defendants-Counterclaimants-Appellants.

CLERK'S RECORD ON APPEAL

Appeal from the District Court of the Fourth Judicial District, in and for the County of Ada.

HONORABLE RICHARD D. GREENWOOD

ERIC R. CLARK

KIMBELL D. GOURLEY

ATTORNEY FOR APPELLANT

ATTORNEY FOR RESPONDENT

EAGLE, IDAHO

BOISE, IDAHO

000001

Date: 1/28/2013

Fourth Judicial District Court - Ada County

Time: 01:11 PM

ROA Report
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User: CCLUNDMJ

Case: CV-OC-2010-14540 Current Judge: Richard D. Greenwood
Profits Plus Capital Management, LLC, etal. vs. Jeffrey Podesta, etal.

Profits Plus Capital Management, LLC, Dollars And Sense Growth Fund LP, Robert Coleman vs. Jeffrey Podesta, Street
Search LLC
Date

Code

User

7/22/2010

NGOC

CC LAT ICJ

New Case Filed - Other Claims

Richard D. Greenwood

COMP

CC LAT ICJ

Complaint Filed

Richard D. Greenwood

SMFI

CCLATICJ

Summons Filed

Richard D. Greenwood

MOTN

CC LAT ICJ

Ex Parte Motion for an Order Authorizing
Personal Service Outside the State of Idaho

Richard D. Greenwood

AFFD

CC LAT ICJ

Affidavit in Support of Ex Parte Motion for an
Order Authorizing Personal Service Outside the
State of Idaho

Richard D. Greenwood

7/26/2010

ORDR

TCJOHNKA

Order for Personal Service Outside the State of
Idaho

Richard D. Greenwood

8/16/2010

AFOS

CCGARDAL

Affidavit Of Service 8.9.10 (2)

Richard D. Greenwood

9/7/2010

MFED

CCSULLJA

Motion For Entry Of Default

Richard D. Greenwood

AFFD

CCSULLJA

Affidavit of Servicemembers' Civil Relief Act

Richard D. Greenwood

MISC

CCSULLJA

Certificate of Party and Address

Richard D. Greenwood

9/14/2010

MEMO

CCLATICJ

Memorandum of Attorneys' Fees and Costs and
Supporting Affidavit

Richard D. Greenwood

9/15/2010

ORDR

TCJOHNKA

Order Allowing Default

Richard D. Greenwood

9/27/2010

NOAP

CCAMESLC

Notice Of Appearance (Clark for Jeffrey Podesta
and Street Search Lie)

Richard D. Greenwood

10/12/2010

MOTD

CCSULLJA

Defendant's Motion To Dismiss

Richard D. Greenwood

AFSM

CCSULLJA

Affidavit of Jeff Podesta Filed In Support Of
Defendants' Motion to Dismiss

Richard D. Greenwood

NOHG

CCKINGAJ

Notice Of Hearing RE: Defendants' Motion to
Dismiss
[file stamped 10/25/201 OJ

Richard D. Greenwood

HRSC

CCKINGAJ

Hearing Scheduled (Motion to Dismiss
11/08/2010 10:00 AM)

Richard D. Greenwood

10/22/2010

MEMO

CCRANDJD

Memorandum in Support of Motion to Dismiss

Richard D. Greenwood

10/29/2010

OBJT

CCRANDJD

Objection in Opposition to Motion to Dismiss

Richard D. Greenwood

MOTN

CCRANDJD

Motion to Strike Affidavit of Jeff Podesta

Richard D. Greenwood

MOTN

CCRANDJD

Motion to Strike Motion to Dismiss

Richard D. Greenwood

MEMO

CCRANDJD

Memorandum in Support of Motions to Strike and Richard D. Greenwood
Objection to Motion to Set Aside Default Order
and Motion to Dismiss

AFFD

CCRANDJD

Affidavit of Robert Coleman

Richard D. Greenwood

MOTN

CCRANDJD

Motion to Shorten Time For Hearing

Richard D. Greenwood

AFFD

CCRANDJD

Affidavit in Support of Motion to Shorten Time for Richard D. Greenwood
Hearing

NOHG

CCRANDJD

Notice Of Hearing re Motion to Strike Affidavit and Richard D. Greenwood
Motion to Strike Motion to Dismiss
(11.8.10@10am)

10/13/2010

Judge
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Date

Code

User

11/3/2010

REPL

CCMCLILI

Richard D. Greenwood
Defendants' Reply Memorandum in Support of
Defendants' Motion to Dismiss; Defendants'
Response to Plaintiffs' Motion to Strike
Defendants' Motion to Dismiss; Defendants'
Response to Plaintiffs' Objection in Opposition to
Defendants' Motion to Dismiss & Defendants'
Response to Plaintiffs' Motion to Strike the
Affidavit of Jeff Podesta

11/8/2010

DCHH

TCJOHNKA

Hearing result for Motion to Dismiss held on
Richard D. Greenwood
11/08/2010 10:00 AM: District Court Hearing Hele
Court Reporter: Leslie Anderson
Number of Transcript Pages for this hearing
estimated: less than 50 pages

ORDR

TCJOHNKA

Order Shortening Time for Hearing
[Order entered on the record in open court]

12/17/2010

MEMO

TCJOHNKA

Memorandum Opinion and Order Re: Defendant's Richard D. Greenwood
Motion to Dismiss - Denied

1/3/2011

NOTH

CCJOYCCN

Notice Of Hearing (01/31/2011 at 4:30 p.m.) RE:
Defendants' Motion to Set Aside Default

Richard D. Greenwood

HRSC

CCJOYCCN

Hearing Scheduled (Motion to Set Aside Default
01/31/2011 04:30 PM)

Richard D. Greenwood

MOTN

CCAMESLC

Motion to Set Aside Default

Richard D. Greenwood

AFSM

CCAMESLC

Affidavit In Support Of Motion to Set Aside

Richard D. Greenwood

1/20/2011

OBJT

CCWRIGRM

Objection to Motion to Set Aside Default

Richard D. Greenwood

1/24/2011

CONT

TCJOHNKA

Continued (Motion to Set Aside Default
02/14/2011 04:30 PM)

Richard D. Greenwood

AFFD

MCBIEHKJ

Supplemental Affidavit of Gary Schafkopf

Richard D. Greenwood

NOHG

CCMASTLW

Amended Notice Of Hearing re Motion to Set
Aside Default (02/14/11 @ 4:30PM)

Richard D. Greenwood

2/14/2011

DCHH

TCJOHNKA

Hearing result for Motion to Set Aside Default
held on 02/14/2011 04:30 PM: District Court
Hearing Held
Court Reporter: Fran Morris
Number of Transcript Pages for this hearing
estimated: less than 50 pages

Richard D. Greenwood

2/17/2011

ORDR

TCJOHNKA

Order Granting Defendant's Motion to Set Aside
Default

Richard D. Greenwood

2/22/2011

ANSW

CCSIMMSM

Answer and Counterclaims (Clark for Jeffrey
Podesta and Street Search LLC)

Richard D. Greenwood

2/24/2011

HRSC

TCJOHNKA

Hearing Scheduled (Scheduling Conference
04/13/2011 04:30 PM) palintiff

Richard D. Greenwood

2/25/2011

ORDR

TCJOHNKA

Order for Scheudling Conference and Order Re:
Motion Practice

Richard D. Greenwood

3/9/2011

NOTS

MCBIEHKJ

Notice Of Service

Richard D. Greenwood

3/14/2011

RPLY

CCBOYIDR

Reply to Counterclaim

Richard D. Greenwood

3/30/2011

NOTS

CCNELSRF

Notice Of Service

Richard D. Greenwood

1/4/2011

Judge

Richard D. Greenwood
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Date

Code

User

4/8/2011

NOTS

MCBIEHKJ

Notice Of Service

Richard D. Greenwood

NOTS

CCNELSRF

Notice Of Service

Richard D. Greenwood

DCHH

TCJOHNKA

Hearing result for Scheduling Conference held on Richard D. Greenwood
04/13/2011 04:30 PM: District Court Hearing Hele
Court Reporter: No Court Reporter
Number of Transcript Pages for this hearing
estimated: held in chambers

STIP

CCMASTLW

Stipulation for Scheduling and Planning

Richard D. Greenwood

MOSJ

CCHEATJL

Motion For Summary Judgment

Richard D. Greenwood

AFFD

CCHEATJL

Affidavit Of Robert Coleman

Richard D. Greenwood

MEMO

CCHEATJL

Memorandum In Support Of Motion For Summary Richard D. Greenwood
Judgment

HRSC

CCHEATJL

Notice Of Hearing Scheduled (Motion for
Summary Judgment 05/25/2011 03:30 PM)

Richard D. Greenwood

5/5/2011

ORDR

TCJOHNKA

Order Governing Proceedings and Setting Trial

Richard D. Greenwood

5/10/2011

HRSC

TCJOHNKA

Hearing Scheduled (Pretrial Conference
08/22/2011 04: 15 PM) defense counsel

Richard D. Greenwood

HRSC

TCJOHNKA

Hearing Scheduled (Jury Trial 09/28/2011 09:00 Richard D. Greenwood
AM) 4 days

OBJE

CCNELSRF

Def s Objection to the Second Affidavit of Robert
Coleman

Richard D. Greenwood

MOTN

CCNELSRF

Def s Motion for Additional Time to Respond to
Summary Judgment

Richard D. Greenwood

AFSM

CCNELSRF

Affidavit In Support Of Motion

Richard D. Greenwood

ANSW

CCHEATJL

Answer To Complaint, Counterclaims And
Demand For Jury Trial

Richard D. Greenwood

NOHG

CCHEATJL

Notice Of Hearing RE: Motion For Additional Time Richard D. Greenwood
To Respond To Summary Judgment
5.25.11@3:30pm

AFFD

CCWATSCL

Affidavit of Jeffrey Podesta Filed in Support of
Richard D. Greenwood
Defendants' Motion to Amend Their Counterclaim
to Included a Claim for Punitive Damages and in
Opposition to the Plaintiffs' Motion for Summary
Judgment

MEMO

CCWATSCL

Defendants' Memorandum in Opposition to the
Plaintiffs Motion for Summary Judgment

OBJC

CCVIDASL

Plaintiffs Objection and Opposition to Defendants Richard D. Greenwood
Motion for Additional Time to Respond to
Summary Judgment

RESP

CCVIDASL

Plaintiffs Response To Defendants Objection to
the Second Affidavit of Robert Coleman

Richard D. Greenwood

AFFD

CCVIDASL

Second Affidavit of Kimbell Gourley

Richard D. Greenwood

MOTN

CCMASTLW

Motion to Add a Party and Amend Counterclaims Richard D. Greenwood

NOHG

CCMASTLW

Notice Of Hearing

4/14/2011

4/21/2011

5/11/2011

5/12/2011

5/16/2011

5/17/2011

5/18/2011

Judge

Richard D. Greenwood

Richard D. Greenwood
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Judge

Date

Code

User

5/18/2011

HRSC

CCMASTLW

Richard D. Greenwood
Hearing Scheduled (Hearing Scheduled
06/15/2011 04:30 PM) Mo/Add Additional Party &
Amend Counterclaims

5/23/2011

MEMO

CCWRIGRM

Plaintiffs Reply Memorandum in Support of
Motion for Summary Judgment

Richard D. Greenwood

AFFD

CCWRIGRM

Third Affidavit of Robert Coleman

Richard D. Greenwood

AFFD

CCAMESLC

Affidavit of Philip Wrigley

Richard D. Greenwood

OBJE

MCBIEHKJ

Objection to The Third Affidavit of Robert
Coleman and Affidavit of Philip Wrigley

Richard D. Greenwood

NOTS

CCMASTLW

Notice Of Service

Richard D. Greenwood

RESP

CCMASTLW

Response To Objection to 3rd Affidavit of Robert Richard D. Greenwood
Coleman and the Affidavit of Philip Wrigley

5/25/2011

DCHH

TCJOHNKA

Hearing result for Motion for Summary Judgment Richard D. Greenwood
held on 05/25/2011 03:30 PM: District Court
Hearing Held
Court Reporter: Fran Morris
Number of Transcript Pages for this hearing
estimated: less than 50 pages

6/1/2011

MOTN

CCMASTLW

Amended Motion to Add a Party and Amend
Counterclaim

Richard D. Greenwood

AFFD

CCMASTLW

Affidavit of Eric Clark

Richard D. Greenwood

MEMO

CCMASTLW

Memorandum in Support

Richard D. Greenwood

NOHG

CCMASTLW

Amended Notice Of Hearing (06/15/11 @
4:30PM)

Richard D. Greenwood

OPPO

CCAMESLC

Opposition to Motion to Add A party and Amend A Richard D. Greenwood
Counterclaim

MOTN

CCAMESLC

Motion to Strike the Affidavit of Eric Clark

Richard D. Greenwood

MOTN

CCAMESLC

Motion to Shorten time

Richard D. Greenwood

AFSM

CCAMESLC

Affidavit In Support Of Motion to Shorten time

Richard D. Greenwood

NOTH

CCAMESLC

Notice Of Hearing (Motion to Shorten Time
6/15/11 @4:30)

Richard D. Greenwood

6/9/2011

AFFD

MCBIEHKJ

Fourth Affidavit of Robert Coleman

Richard D. Greenwood

6/10/2011

MOTN

CC HOLM EE

Motion for Pro Hae Vice Admission

Richard D. Greenwood

RSPS

CCHOLMEE

Response to Motion to Strike the Affidavit of Eric
Clark

Richard D. Greenwood

AFFD

MCBIEHKJ

Reply Affidavit of Jeffrey Podesta Filed in Support Richard D. Greenwood
of Motion to Amend Counterclaim to Include
Punitive Damages

ORDR

TCJOHNKA

Order Granting Partial Summary Judgment

Richard D. Greenwood

ORDR

TCJOHNKA

Order Shortening Time for Hearing

Richard D. Greenwood

OBJT

CCMASTLW

Defendants' Objection to 4th Affidavit of Robert
Coleman

Richard D. Greenwood

5/24/2011

6/8/2011

6/13/2011
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Code

User

6/13/2011

REPL

CCMASTLW

Defendants' Reply Memorandum in Support of
Their Motions to Add a Party, to Add Additional
Claims.and to Add a Claimfor Punitive Damages

Richard D. Greenwood

6/14/2011

MOTN

CCHEATJL

Motion To Strike Reply Affidavit Of Jeffrey
Podesta

Richard D. Greenwood

MOTN

CCHEATJL

Motion To Shorten Time For Hearing

Richard D. Greenwood

AFFD

CCHEATJL

Second Affidavit Of Kimbell D Gourley In Support Richard D. Greenwood
Of Motion To Shorten Time

NOHG

CCHEATJL

Notice Of Hearing RE: Motion To Strike the Reply Richard D. Greenwood
Afifdavit Of Jeffrey Podesta (June 15
2011@4:30pm)

6/15/2011

DCHH

TCJOHNKA

Hearing result for Hearing Scheduled held on
Richard D. Greenwood
06/15/2011 04:30 PM: District Court Hearing Hele
Court Reporter: Fran Morris
Number of Transcript Pages for this hearing
estimated: less than 50 pages

6/22/2011

ORDR

TCJOHNKA

Order Shortenting Time for Hearing

Richard D. Greenwood

6/24/2011

MOTN

CCMASTLW

Motion to Amend Complaint

Richard D. Greenwood

NOHG

CCMASTLW

Notice Of Hearing

Richard D. Greenwood

HRSC

CCMASTLW

Hearing Scheduled (Hearing Scheduled
07/19/2011 11 :00 AM) Mo/Amend Comp

Richard D. Greenwood

ORDR

TCJOHNKA

Order Granting Motion for Pro Hae Vice
Adimssion

Richard D. Greenwood

NOTS

CCHEATJL

Notice Of Service

Richard D. Greenwood

MOSJ

CCSWEECE

Plaintiffs Second Motion For Summary Judgment Richard D. Greenwood

MEMO

CCSWEECE

Memorandum In Support of Plaintiffs Second
Motion For Summary Judgment

Richard D. Greenwood

NOHG

CCSWEECE

Notice Of Hearing

Richard D. Greenwood

HRSC

CCSWEECE

Hearing Scheduled (Motion for Summary
Richard D. Greenwood
Judgment 07/27/2011 03:30 PM) Second Motion
for Summary Judgment

MOTN

CC BOYi DR

Motion to Vacate Trial and Reschedule Deadlines Richard D. Greenwood

MISC

CC BOYi DR

Disclosure of Lay Witnesses and Expert
Witnesses

Richard D. Greenwood

NOSV

CC BOYi DR

Notice Of Service

Richard D. Greenwood

MISC

CCAMESLC

Counterclaimants Disclosure of Expert Witnesses Richard D. Greenwood

NOTH

CCWRIGRM

Notice Of Hearing (07/27/11 @ 3:30pm) re
Richard D. Greenwood
Defendants/Counterclaimants Objection to
Plaintiffs/Counterdefendants Disclosure of Expert
Witnesses

OBJT

CCWRIGRM

Objection to Plaintiffs/Counterdefendants
Disclosure of Expert Witnesses

Richard D. Greenwood

NOTS

MCBIEHKJ

Notice Of Service

Richard D. Greenwood

6/27/2011

6/29/2011

6/30/2011

7/1/2011

7/6/2011

Judge
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Code
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7/6/2011

HRSC

CCDWONCP

Amended Notice of Hearing ( 07/27/2011 03:30
PM) Plaintiffs' Motion to Amend Complaint

Richard D. Greenwood

7/7/2011

STIP

CCAMESLC

Stipulation Re: changes to Answer to Complant,
Amended Counterclaims and Demand for Jury
Trial

Richard D. Greenwood

ANSW

CC KHAM SA

Answer To Complaint and Amended
Counterclaims (Clark for Jeffrey Podesta, Street
Search LLC)

Richard D. Greenwood

NOTC

TCWEGEKE

Notice of Service of Discovery Responses

Richard D. Greenwood

ORDR

TCJOHNKA

Order Granting Counterclaimant's Motion to
Amend Counterclaim and denying Motion to
Amend to Include Punitive Damages

Richard D. Greenwood

NOTS

MCBIEHKJ

Notice Of Service

Richard D. Greenwood

HRVC

TCJOHNKA

Hearing result for Motion to Amend scheduled on Richard D. Greenwood
07/27/2011 03:30 PM: Hearing Vacated
Plaintiffs' Motion to Amend Complaint

NOHG

CCNELSRF

Notice Of Hearing (07/27/11 @ 3:30 pm)

MEMO

MCBIEHKJ

Memorandum in Opposition to the Second Motion Richard D. Greenwood
for Summary Judgment

STIP

CCMASTLW

Stipulation to Vacate Trial Setting and
Reschedule Deadlines

Richard D. Greenwood

MOTN

CCKHAMSA

Supplement To Plaintiffs Second Motion For
Summary Judgement

Richard D. Greenwood

HRSC

TCJOHNKA

Hearing Scheduled (Motion 07/20/2011 03:00
PM) Motion to vacate trial

Richard D. Greenwood

MEMO

MCBIEHKJ

Memorandum in Opposition to Second Motion for Richard D. Greenwood
Summary Judgment

HRVC

TCJOHNKA

Hearing result for Motion scheduled on
Richard D. Greenwood
07/20/2011 03:00 PM: Hearing Vacated Motion
to vacate trial

WITN

CCHEATJL

Plaintiffs Supplemental Disclosure Of Lay
Witnesses And Expert Witnesses

Richard D. Greenwood

MEMO

MCBIEHKJ

Memorandum in Opposition to Motion to Amend
Complaint

Richard D. Greenwood

AFFD

CCCHILER

Third Affidavit of Kimbell D Gourley

Richard D. Greenwood

OPPO

CCWRIGRM

Plaintiffs Opposition to
Richard D. Greenwood
Defendants/Counterclaimants Objection to
Plaintiffs/Counterdefendants Disclosure of Expert
Witnesses

AFFD

CCWRIGRM

Second Affidavit of Erika P Judd

Richard D. Greenwood

7/22/2011

AFFD

CCDWONCP

Affidavit of Eric Clark Re Plaintiffs' Motion to
Vacate Trial Setting

Richard D. Greenwood

7/27/2011

NOTS

MCBIEHKJ

Notice Of Service

Richard D. Greenwood

7/8/2011

7/11/2011

7/12/2011

7/14/2011

7/15/2011

7/18/2011

7/20/2011

Judge

Richard D. Greenwood
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7/27/2011

DCHH

TCJOHNKA

Hearing result for Motion for Summary Judgment Richard D. Greenwood
scheduled on 07/27/2011 03:30 PM: District
Court Hearing Held
Court Reporter: Leslie Anderson
Number of Transcript Pages for this hearing
estimated: less than 60 pages

7/28/2011

REPL

CCNELSRF

Reply to Amended Counterclaim (Gourley for
Plfs)

Richard D. Greenwood

NOTS

CCJOYCCN

Notice Of Service of
Defendant's/Countercalimant's Responses to
Plaintiffs/counterdefendants' Fourth Set of
Discovery

Richard D. Greenwood

ORDR

TCJOHNKA

Order Vacating Trial Setting and Rescheduling
Deadlines

Richard D. Greenwood

HRVC

TCJOHNKA

Hearing result for Pretrial Conference scheduled
on 08/22/2011 04:15 PM: Hearing Vacated
defense counsel

Richard D. Greenwood

HRVC

TCJOHNKA

Richard D. Greenwood
Hearing result for Jury Trial scheduled on
09/28/2011 09:00 AM: Hearing Vacated 4 days

HRSC

TCJOHNKA

Hearing Scheduled (Jury Trial 02/06/2012 09:00 Richard D. Greenwood
AM) 3-4 days

HRSC

TCJOHNKA

Hearing Scheduled (Pretrial Conference
01/11/2012 04:00 PM)

Richard D. Greenwood

8/8/2011

ORDR

TCJOHNKA

Order Governing Proceedings and Setting Trial

Richard D. Greenwood

8/15/2011

NOTS

CCMASTLW

Notice Of Service

Richard D. Greenwood

8/22/2011

NOTO

CCWRIGRM

Notice Of Taking Deposition

Richard D. Greenwood

8/24/2011

ORDR

TCJOHNKA

Order Granting Partial Summary Judgment

Richard D. Greenwood

8/25/2011

MOTN

CCWRIGRM

Plaintiffs Second Motion to Amend Complaint

Richard D. Greenwood

NOTH

CCWRIGRM

Notice Of Hearing - Second Motion to Amend
Complaint

Richard D. Greenwood

HRSC

CCWRIGRM

Richard D. Greenwood
Hearing Scheduled (Hearing Scheduled
09/12/2011 04:00 PM) Second Motion to Amend
Complaint

NOTC

CCLATICJ

Notice of Joinder in Defendants' Motion for Order Richard D. Greenwood
Allowing Deposition of Out of State Witness and
Supplemental Request for Order to Command
Deposition Testimony

MEMO

TCJOHNKA

Memorandum Decision Re Plaintiffs Second
Motion for Summary Judgment

Richard D. Greenwood

OBJT

CCWATSCL

Objection to Plaintiffs' Joinder in Defendants'
Motion for Order Allowing Depostiion of
Out-of-State Witness

Richard D. Greenwood

NOHG

CCMASTLW

Amended Notice Of Hearing re Motion for Order
Allowing Deposition of Out-of-State Witness
(09/12/11 @ 4PM)

Richard D. Greenwood

MEMO

CC KHAM SA

Defendant's Memorandum In Opposition To The
Plaintiffs 2nd Motion To Amend Complaint

Richard D. Greenwood

8/3/2011

8/30/2011

9/1/2011

9/2/2011

Judge
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9/6/2011

MOTN

CCLATICJ

Defendant/Counerclaimants' Motion for Discovery Richard D. Greenwood
Protection Order

MOTN

CCLATICJ

Defendant/Counterclaimants' Motion to Compel
Discovery

Richard D. Greenwood

AFFD

CCLATICJ

Affidavit of Eric Clark Filed in Support of
Defendants' Motion to Compel Discovery

Richard D. Greenwood

MEMO

CCLATICJ

Defendant/Counterclaimants' Memorandum in
Support of Their Motion to Compel Discovery

Richard D. Greenwood

MOTN

CCNELSRF

Defs Second Motion for Order Allowing
Depostiion of Out-of-State Witness

Richard D. Greenwood

AFFD

CCNELSRF

Affidavit of Eric Clark Filed in Support of Defs
Second Motion for Order Allowing Depostiion of
Out-of-State Witness

Richard D. Greenwood

NOTS

CCNELSRF

Notice Of Service

Richard D. Greenwood

NOHG

CCKINGAJ

Notice Of Hearing RE: Defendants' Motion to
Compel Discovery

Richard D. Greenwood

NOHG

CCKINGAJ

Richard D. Greenwood
Notice Of Hearing RE: Defendants' second
motion for Order Allowing Deposition of
Out-of-State Witnesses (10/03/2011 @ 2:30 PM)

HRSC

CCKINGAJ

Hearing Scheduled (Motion 10/03/2011 02:30
PM) to Compel

DCHH

TCJOHNKA

Hearing result for Hearing Scheduled scheduled Richard D. Greenwood
on 09/12/2011 04:00 PM: District Court Hearing
Held
Court Reporter: Fran Morris
Number of Transcript Pages for this hearing
estimated: less than 50 pages

NOTC

TCJOHNKA

Notice of Deposition Duces Tecum Phil Wrigley

AFFD

TCJOHNKA

Richard D. Greenwood
Affidavit of Eric Clark Filed in Support of
Defendant's Motion fo rOrder Allowing Deposition
of Out-of-State Witness

MOTN

TCJOHNKA

Defendant's Motion for Order Allowing Deposition Richard D. Greenwood
of Out-of-State Witness

NOTH

TCJOHNKA

Notice of Hearing Re: Defendats' motion for
Order Allowing Deposition of Out-of-State
Witness

Richard D. Greenwood

MOTN

CCWRIGRM

Motion to Compel Discovery

Richard D. Greenwood

AFFD

CCWRIGRM

Affidavit of Erika P Judd

Richard D. Greenwood

MEMO

CCWRIGRM

Memorandum in Support of Motion

Richard D. Greenwood

9/19/2011

NOHG

CCMASTLW

Notice Of Hearing ( 10/03/11 @ 2:30PM)

Richard D. Greenwood

9/20/2011

NOTC

CCKHAMSA

Notice Of Deposition Of Jeffrey Podesta

Richard D. Greenwood

NOTC

CC KHAM SA

Notice Of Deposition Pursuant To l.R.C.P
30(b)(6) Of Street Search, LLC

Richard D. Greenwood

NOTC

CCLATICJ

Notice of Deposition: Nick Barber

Richard D. Greenwood

NOTO

MCBIEHKJ

(2)Notice Of Taking Deposition

Greenwood
Richard D. 000009

9/7/2011

9/12/2011

9/16/2011

9/21/2011

Richard D. Greenwood

Richard D. Greenwood
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9/22/2011

AMEN

CCLATICJ

Amended Notice of Deposition: Stephen M.
"Gorky" Gowans

Richard D. Greenwood

NOTS

CC KHAM SA

Notice Of Service

Richard D. Greenwood

NODT

CCNELSRF

Rule 30(B)(6) Notice Of Deposition Duces Tecum Richard D. Greenwood
Idaho Banking Company

MOTN

CCNELSRF

Defs Third Motion for Order Allowing Depo of Out Richard D. Greenwood
of State Witness

AFFD

CCNELSRF

Affidavit of Eric Clark Filed in Support of Def s
Third Motion for Order Allowing Depo of Out of
State Witness

Richard D. Greenwood

ORDR

TCJOHNKA

Order Approving Plaintiffs Second Motion to
Amend Complaint

Richard D. Greenwood

ORDR

TCJOHNKA

Order Granting Defendant's Motio nfor Order
Richard D. Greenwood
Allowing Deposition of Out-Of-State Witness and
Plaintiffs Supplemental Request for Order to
Command Deposition Testimony

MEMO

CCWRIGRM

Memorandum in Opposition to
Richard D. Greenwood
Defendant/Counterclaimants Motion for Protective
Order

MEMO

CCWRIGRM

Memorandum in Opposition to
Richard D. Greenwood
Defendant/Counterclaimants Motion to Compel
Discovery and in Support of
Plaintiffs/Counterdefendants Motion for Protective
Order

AFFD

CCWRIGRM

Affidavit of Erika P Judd

Richard D. Greenwood

REPL

CCNELSRF

Defs/Counterclaimants' Reply Memorandum in
Support of Their Motion to Compel Discovery

Richard D. Greenwood

AMEN

CCNELSRF

Amended Complaint

Richard D. Greenwood

OBJT

CCWRIGRM

Plaintiffs/Counterdefendants Objections to
Subpoena Duces Tecum: Idaho Banking
Company

Richard D. Greenwood

MOTN

CCWRIGRM

Motion to Quash Subpoena Duces Tecum: Idaho Richard D. Greenwood
Banking Comopany and for a Protective Order

AFFD

CCWRIGRM

Affidavit of Erika P Judd In Support of Motion

DCHH

TCJOHNKA

Hearing result for Motion scheduled on
Richard D. Greenwood
10/03/2011 02:30 PM: District Court Hearing Hel<
Court Reporter: Fran Morris
Number of Transcript Pages for this hearing
estimated: less than 50 pages

NOTS

CCNELSRF

Notice Of Service of
Defendants/Counterclaimants' Second
Supplemental Responses to Plfs/Counterdefs
Third Set of Discovery to Plfs/Counterdefs

Richard D. Greenwood

10/7/2011

AMEN

CCWRIGRM

Amended Notice of Deposition

Richard D. Greenwood

10/11/2011

MISC

CCHOLMEE

Disclosure of Lay Witnesses and Expert
Witnesses

Richard D. Greenwood

10/12/2011

AMEN

CCVIDASL

Amended Disclosure of Expert Witnesses

9/23/2011

9/26/2011

9/28/2011

9/30/2011

10/3/2011

Judge

Richard D. Greenwood
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10/14/2011

NOTS

CCMASTLW

Notice Of Service

Richard D. Greenwood

AMEN

CCHEATJL

Amended Motion To Compel Discovery

Richard D. Greenwood

MISC

CCHEATJL

Supplemental Affidavit Of Erika P Judd in Support Richard D. Greenwood
Of Motion To Compel

MOTN

CCHEATJL

Motion For Order To Shorten Time

AFSM

CCHEATJL

Affidavit Of Erika P Judd In Support Of Motion To Richard D. Greenwood
Shorten Time For Hearing

HRSC

CCHEATJL

Notice of Hearing Scheduled (Motion 10/20/2011 Richard D. Greenwood
03:00 PM) Motion To Quash Subpoena

MOTN

CCWRIGRM

DefendanUCounterclaimants Motion for Discovery Richard D. Greenwood
Sanctions

MOTN

MCBIEHKJ

Motion to Shorten Time

Richard D. Greenwood

NOTC

TCWEGEKE

DefendanUCounterclaimants' Notice of Intent to
Present Witnesses, Cross-Examine Witnesses
and Offer Testimony

Richard D. Greenwood

10/18/2011

RESP

CC KHAM SA

Defendants/Counterclaimant's Response To
Plaintiffs/Counterdefendants' Motion To Quash
Notice Of Deposition Duces Tecum Of Idaho
Banking Company

Richard D. Greenwood

10/19/2011

OBJT

CCDWONCP

DefendanUCounterclaimants' Objection to
Plaintiffs' Motion to Shorten Time for Hearing on
Plaintiffs' Second Motion to Compel Discovery

Richard D. Greenwood

10/20/2011

NOTC

MCBIEHKJ

Notice of Hearing ( 10/20/11 @ 4 pm)
[file stamped 10/17/2011]

Richard D. Greenwood

NOTS

CCPINKCN

Notice Of Service of DefendanUCounterclaimants' Richard D. Greenwood
Supplemental Responses to
Plaintiffs/Counterdefendants' First Set of
Discovery to Plaintiffs/Counterdefendants

NOTS

CCPINKCN

Notice Of Service of DefendanUCounterclaimants' Richard D. Greenwood
Third Supplemental Responses to
Plaintiffs/Coutnerdefendants' Third set of
Discovery to Plaintiffs/Counterdefendants

DCHH

TCJOHNKA

Hearing result for Motion scheduled on
Richard D. Greenwood
10/20/2011 03:00 PM: District Court Hearing Hele
Court Reporter: Fran Morris
Number of Transcript Pages for this hearing
estimated: less than 50 pages

MOTN

CCNELSRF

Motion for an Order Allowing Depositions of Def s Richard D. Greenwood
out of State Witnesses

STIP

CCNELSRF

Stipulation for Order Allowing Deposition of Out of Richard D. Greenwood
Stat Witness: Thomas Borbone

STIP

CCNELSRF

Stipulation for Order Allowing Deposition of Out of Richard D. Greenwood
Stat Witness: Thomas Group Capital

STIP

CCNELSRF

Stipulation for Order Allowing Deposition of Out of Richard D. Greenwood
Stat Witness

MOTN

CCMASTLW

Defendants' Supplemental Motion for Discovery
Sanctions

10/17/2011

10/25/2011

11/1/2011

Judge

Richard D. Greenwood

Richard D. Greenwood
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11/1/2011

NOHG

CCMASTLW

Amended Notice Of Hearing re Motion for
Sanctions

Richard D. Greenwood

HRSC

CCMASTLW

Hearing Scheduled (Hearing Scheduled
11/10/2011 03:00 PM) Mo/Sanctions

Richard D. Greenwood

MOTN

CCMASTLW

Motion to Shorten Time for Hearing

Richard D. Greenwood

ORDR

TCJOHNKA

Order on Motion to to Compel and Motion for
Protective Order

Richard D. Greenwood

ORDR

TCJOHNKA

Order Granting Counterclaimant's Motion for
Order Allowing Deposition of Out-of-State
Witnesses

Richard D. Greenwood

MOTN

CCWRIGRM

Plaintiffs Third Motion for Summary Judgment

Richard D. Greenwood

MEMO

CCWRIGRM

Memorandum in Support of Plaintiffs Third Motion Richard D. Greenwood

AFFD

CCWRIGRM

Affidavit of Scott Ritcey

Richard D. Greenwood

AFFD

CCWRIGRM

Fourth Affidavit of Kimbell D Gourley

Richard D. Greenwood

AFFD

CCWRIGRM

Fifth Affidavit of Robert Coleman

Richard D. Greenwood

NOTH

CCWRIGRM

Notice Of Hearing Plaintiffs Third Motion for
Summary Judgment

Richard D. Greenwood

HRSC

CCWRIGRM

Hearing Scheduled (Motion 12/01/2011 03:00
PM) Third Motion for Summary Judgment

Richard D. Greenwood

11/4/2011

AFOS

CCNELSRF

Affidavit Of Service 11/04/11

Richard D. Greenwood

11/7/2011

ORDR

TCJOHNKA

Order Denying Plaintiff's Motion to Quash Notice Richard D. Greenwood
of Deposition and Subpoena for Idaho Banking
Company and Order Granting Plaintiffs' Motion for
Protective Order

ORDR

TCJOHNKA

Order Allowing Depositions of Defendants'
Out-Of-State Witnesses

Richard D. Greenwood

ORDR

TCJOHNKA

Order Allowing Depositions of Out-Of-State
Witness: Thomas Borbone

Richard D. Greenwood

ORDR

TCJOHNKA

Order Allowing Rule 30(b)(6) Trial Deposition of
Out-Of-State Witness: Thomas Group Capital

Richard D. Greenwood

OBJT

CCMASTLW

Objection to Motion for Sanctions

Richard D. Greenwood

AFFD

CCMASTLW

5th Affidavit of Kimbell Gourley

Richard D. Greenwood

11/9/2011

HRVC

TCJOHNKA

Hearing result for Hearing Scheduled scheduled
on 11/10/2011 03:00 PM: Hearing Vacated
Mo/Sanctions

Richard D. Greenwood

11/17/2011

AFFD

CCPINKCN

Affidavit of Eric Clark Filed in Opposition to
Plaintiffs' Third Motion for Summary Judgment

Richard D. Greenwood

MEMO

CCPINKCN

Defendants' Memorandum in Opposition to the
Plaintiffs' Third Motion for Summary Judgment

Richard D. Greenwood

CCNELSRF

Miscellaneous Payment: For Certifying The Same Richard D. Greenwood
Additional Fee For Certificate And Seal Paid by:
troutjones Receipt number: 0131158 Dated:
11/17/2011 Amount: $5.00 (Check)

11/2/2011

Judge
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User

11/17/2011

AFFD

CCPINKCN

Affidavit of Jerry Lichen, CPA Filed in Opposition
to the Plaintiffs' Third Motion for Summary
Judgment

Richard D. Greenwood

OBJC

CC KHAM SA

Defendant's Objection To The Affidavit Of Scott
Ritcey

Richard D. Greenwood

OBJC

CC KHAM SA

Defendant's Objection To The Fifth Affidavit Of
Robert Coleman

Richard D. Greenwood

ORDR

TCJOHNKA

Order on Plaintiffs' Motion to Compel

Richard D. Greenwood

OPPO

CCWRIGRM

Opposition to Defendants Objection to the Fifth
Affidavit of Robert Coleman

Richard D. Greenwood

OPPO

CCWRIGRM

Opposition to Defendants Objection to the
Affidavit of Scott Ritcey

Richard D. Greenwood

RPLY

CCWRIGRM

Reply in Support of Plaintiffs Third Motion for
Summary Judgment

Richard D. Greenwood

MISC

CCWRIGRM

Plaintiffs Second Supplemental Disclosure of
Expert Witness Response or Rebuttal Opinions

Richard D. Greenwood

11/28/2011

CONT

TCJOHNKA

Continued (Motion 12/01/2011 04:00 PM) Third Richard D. Greenwood
Motion for Summary Judgment

12/1/2011

DCHH

TCJOHNKA

Hearing result for Motion scheduled on
Richard D. Greenwood
12/01/2011 04:00 PM: District Court Hearing Hel<
Court Reporter: Fran Morris
Number of Transcript Pages for this hearing
estimated: less tha 60 pages

12/5/2011

NODT

CCTOLEIL

(3) Notice Of Taking Deposition Duces Tecum

Richard D. Greenwood

12/6/2011

NOTO

CC KHAM SA

Notice Of Deposition Duces Tecum: Gerald M.
Lichen, CPA

Richard D. Greenwood

12/7/2011

STIP

CCNELSRF

Stipulation for Entry of Confidentiality Order

Richard D. Greenwood

12/8/2011

NOTO

CCHEATJL

Notice Of Taking Deposition

Richard D. Greenwood

NOTS

CCNELSRF

Notice Of Service

Richard D. Greenwood

MISC

CCDEREDL

Defendants/Counter-Claimant's Disclosure of Lay Richard D. Greenwood
Witnesses for Trial

12/9/2011

NOTS

CCTOLEIL

(2) Notice Of Service

12/12/2011

MOTN

CC HOLM EE

Motion to Exclude the Testimony of Philip Wrigley Richard D. Greenwood
at Trial

AFFD

CC HOLM EE

Affidavit of Eric Clark Filed in Support of Motion

Richard D. Greenwood

MEMO

CCHOLMEE

Memorandum in Support of Their Motion to
Exclude the Testimony of Philip Wrigley

Richard D. Greenwood

ORDR

TCJOHNKA

Confidentiality Order

Richard D. Greenwood

NOTO

MCBIEHKJ

Amended Notice Of Taking Deposition

Richard D. Greenwood

NOHG

CCKHAMSA

Notice Of Hearing RE:
DefendanUCounterclaimant's Motion To Exclude
The Testimony Of Phillip Wrigley At Trial

Richard D. Greenwood

11/23/2011

12/15/2011

12/19/2011

Judge

Richard D. Greenwood
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12/19/2011

HRSC

CCKHAMSA

Hearing Scheduled (Hearing Scheduled
01/09/2012 03:00 PM) RE:
Defendant/Counterclaimant's Motion To Exclude
The Testimony Of Phillip Wrigley At Trial

Richard D. Greenwood

12/22/2011

NOID

CCNELSRF

Notice Of Intent To Take Default

Richard D. Greenwood

NODT

CCNELSRF

Notice Of Taking Deposition Duces Tecum
Leighton Stallones

Richard D. Greenwood

NODT

CCNELSRF

Second Notice Of Taking Deposition Duces
Tecum Gerald M. Lichen, CPA

Richard D. Greenwood

NODT

CCNELSRF

Second Notice Of Taking Deposition Duces
Tecum Jonathan Moscou

Richard D. Greenwood

NOTO

CCNELSRF

Second Notice Of Taking Deposition of Jeffrey
Podesta

Richard D. Greenwood

AMEN

CCAMESLC

Amended Answer to Amended Complaint

Richard D. Greenwood

NOTC

CCDEREDL

Amended Notice of Deposition of Philip Wrigley
for Use at Trial

Richard D. Greenwood

AFFD

CCTOLEIL

Sixth Affidavit Of Kimbell D. Gourley In Support
Of Plaintiffs' Opposition To Defendants' Motion
To Exclude Testimony Of Philip Wrigley

Richard D. Greenwood

MEMO

CCTOLEIL

Memorandum In Opposition To Defendants'
MDefenant/Counterclaimants' otion To Exclude
Testimony Of Philip Wrigley

Richard D. Greenwood

MOTN

CC BOYi DR

Plaintiffs/Counterdefendants' Motion in Limine
RE: Damages

Richard D. Greenwood

MEMO

CC BOYi DR

Memorandum in Support of
Plaintiffs/Counterdefendants' Motion in Limine
RE: Damages

Richard D. Greenwood

MOTN

CC BOYi DR

Plaintiffs/CounterDefendants Motion in Limine
RE: Amounts, Expenses, and Costs Paid by the
Limited Partnership or Profits Plus

Richard D. Greenwood

MEMO

CC BOYi DR

Memorandum in Support of
Plaintiffs/CounterDefendants' Motion in Limine
RE: Amounts, Expenses, and Costs Paid by the
Limited Partnership or Profits Plus

Richard D. Greenwood

MOTN

CCBOYIDR

Plaintiffs/Counterdefendants' Motion in Limine
RE: Settlement Negotiations

Richard D. Greenwood

MEMO

CCBOYIDR

Memorandum in Support of
Plaintiffs/Counterdefendants' Motion in Limine
RE: Settlement Negotiations

Richard D. Greenwood

AFFD

CCBOYIDR

Seventh Affidavit of Kimbell D Gourley in Support Richard D. Greenwood
of Plaintiffs' Motions in Limine

HRSC

CCAMESLC

Notice of Hearing (Motion in Limine 01/19/2012
03:30 PM)

12/23/2011

1/3/2012

1/5/2012

Judge

Richard D. Greenwood
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1/9/2012

DCHH

TCJOHNKA

Hearing result for Hearing Scheduled scheduled Richard D. Greenwood
on 01/09/2012 03:00 PM: District Court Hearing
Held
Court Reporter: Fran Morris
Number of Transcript Pages for this hearing
estimated: less than 50 pages

1/11/2012

NOTC

CCDEREDL

Notice of Service

DCHH

TCJOHNKA

Hearing result for Pretrial Conference scheduled Richard D. Greenwood
on 01/11/2012 04:00 PM: District Court Hearing
Held
Court Reporter: None
Number of Transcript Pages for this hearing
estimated: held in chambers

MOTN

CCSWEECE

Motion To Compel RE: Defendants Responses
To Third Set of lnterrogatores and Fifth Set of
Requests For Production of Documents

MEMO

CCSWEECE

Memorandum In Support of Plaintiffs Motion To
Richard D. Greenwood
Compel RE: Defendants Responses To Third Set
of lnterrogatores and Fifth Set of Requests For
Production of Documents

MOTN

CCSWEECE

Plaintiffs/Counterdefendants Motion In Limine RE: Richard D. Greenwood
Defendants Claim of Exemption From Licensing

MEMO

CCSWEECE

Memorandum In Support of
Richard D. Greenwood
Plaintiffs/Counterdefendants Motion In Limine RE:
Defendants Claim of Exemption From Licensing

MOTN

CCSWEECE

Richard D. Greenwood
Plaintiffs/Counterdefendants Motion In
Limine/Motion For Protective Order RE: Identity of
Limited Partners

MEMO

CCSWEECE

Memorandum In Support of
Richard D. Greenwood
Plaintiffs/Counterdefendants Motion In
Limine/Motion For Protective Order RE: Identity of
Limited Partners

AFSM

CCSWEECE

Eighth Affidavit Of Kimbell D Gourley In Support
Of Plaintiffs Motion In Limine

Richard D. Greenwood

MOTN

CCSWEECE

Motion For Order Shortening Time

Richard D. Greenwood

NOHG

CCSWEECE

Notice Of Hearing - (January 19, 2012@ 3:30 PM Richard D. Greenwood
- Plaintiffs Motions In Limine and Motion To
Compel

MEMO

CCDEREDL

Defendants/Counter-Claimants Memorandum in
Opposition to the Plaintiffs Motions in Limine

Richard D. Greenwood

RESP

CCMASTLW

Defendants' Response & Objection to Pitts'
Motion to Shorten Time for Hearing on Pitts'
Motions In Limine and Motion to Compel

Richard D. Greenwood

MOTN

CCMASTLW

Defendants' Motion to Exclude Testmony of Pitts' Richard D. Greenwood
Expert Witness Scott Ritcey

AFFD

CCMASTLW

Affidavit of Eric Clark Filei

Richard D. Greenwood

MOTN

CCMASTLW

Motion for Assignment of Plan B Judge

Richard D. Greenwood

1/12/2012

1/13/2012

Judge

Richard D. Greenwood

Richard D. Greenwood
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1/17/2012

MEMO

TCJOHNKA

Memorandum Decision Re Plaintiff's Third Motion Richard D. Greenwood
for Summary Judgment - Denied

NOTC

MCBIEHKJ

Notice of Withdrawal of Motion for Assignment of Richard D. Greenwood
Plan B Judge

MOTN

MCBIEHKJ

Motion for Discovery Protection Order

AFFD

CCTOLEIL

Ninth Affidavit Of Kimbell d. Gourley In Support Of Richard D. Greenwood
Plaintiffs/Counterdefendants' Response And
Objection To Defendants/Counterclaimants'
Motion In Limine To Exclude The Testimony Of
Scott Ritcey

WITN

CCTOLEIL

Plaintiffs' Disclosure Of Lay Witnesses, Expert
Witnesses And Exhibits

Richard D. Greenwood

EXHI

CCTOLEIL

Defendant/Counterclaimants' Disclosure Of Trial
Exhibit

Richard D. Greenwood

EXHI

CCTOLEIL

Defendant/Counterclaimants' Disclosure Of Trial
Exhibit

Richard D. Greenwood

MISC

CCMASTLW

Plaintiffs' Proposed Jury Instructions

Richard D. Greenwood

NOHG

CCBOYIDR

Corrected Notice Of Hearing RE:
Defendants/Counter-Claimant's Motion for
Discovery Protective Order

Richard D. Greenwood

HRSC

CC BOYi DR

Hearing Scheduled (Motion 02/09/2012 03:00
PM) Motion for Discovery Protective Order

Richard D. Greenwood

NOHG

CCBOYIDR

Notice Of Hearing (2-9-12@ 3:00pm} Motion for Richard D. Greenwood
Discovery Protective Order

DCHH

TCJOHNKA

Hearing result for Motion in Limine scheduled on Richard D. Greenwood
01/19/2012 03:30 PM: District Court Hearing Hel<
Court Reporter: Fran Morris
Number of Transcript Pages for this hearing
estimated: less than 50 pages

HRSC

TCJOHNKA

Richard D. Greenwood
Hearing Scheduled (Motion in Limine
01/26/2012 03:00 PM) protective order/remaining
motions

MOTN

MCBIEHKJ

Motion in Limine Re Jeffrey Podestas Fnra Report Richard D. Greenwood

AFFD

MCBIEHKJ

Affidavit of Eric Clark in Support of Motion

Richard D. Greenwood

JUIS

CCSULLJA

Defendants/Counter-Claimant's Proposed Jury
Instructions

Richard D. Greenwood

OBJC

CCSULLJA

Defendants/Counter-Claimant's
Objections/Non-Objections to
Plaintiffs/Counter-Defendants' Proposed Jury
Instructions

Richard D. Greenwood

MEMO

CCWRIGRM

Richard D. Greenwood
Memorandum in Opposition to
Defendants/Counterclaimants Second Motion for
Discovery Protection Order and in Support of
Plaintiffs Motion to Compel re Defendants
Responses to Plaintiffs Third Set of
Interrogatories and Fifth Set of Requests for
Production of Documents

1/18/2012

1/19/2012

1/23/2012

Richard D. Greenwood
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1/25/2012

MEMO

CCHOLMEE

Memorandum in Opposition to
Defendants/Counterclaimaints' Motion in Limine
Re: Jeffrey Poedesta's Finra Report

Richard D. Greenwood

NOTO

MCBIEHKJ

Second Notice Of Taking Deposition

Richard D. Greenwood

NOTO

MCBIEHKJ

Second Notice Of Taking Deposition of RObert
Coleman

Richard D. Greenwood

NOHG

CCNELSRF

Notice Of Hearing

Richard D. Greenwood

HRSC

CCNELSRF

Hearing Scheduled (Motion in Limine
02/01/2012 03:00 PM)

Richard D. Greenwood

MEMO

CCWRIGRM

Memorandum in Opposition to
DefendanUCounterclaimants Motion to Exclude
the Testimony of Scott Ritcey at Trial

Richard D. Greenwood

AFFD

TCJOHNKA

Affidavit of Eric Clark Filed in Support of
Defendants/Counterclaimant's Motion for
Protective Order

Richard D. Greenwood

DCHH

TCJOHNKA

Hearing result for Motion in Limine scheduled on Richard D. Greenwood
01/26/2012 03:00 PM: District Court Hearing Hele
Court Reporter: Fran Morris
Number of Transcript Pages for this hearing
estimated: less than 100 pages

STIP

CCRANDJD

Stipulation Re Philip Wrigley Deposition
Transcript

Richard D. Greenwood

MISC

MCBIEHKJ

Defendants Disclosure of Witnesses for Trial

Richard D. Greenwood

MISC

MCBIEHKJ

Defendants Supplemental Disclosure of
Witnesses for Trial

Richard D. Greenwood

AFFD

MCBIEHKJ

Affidavit of Eric Clark Filed in Support

Richard D. Greenwood

HRVC

TCJOHNKA

Hearing result for Motion scheduled on
Richard D. Greenwood
02/09/2012 03:00 PM: Hearing Vacated Motion
for Discovery Protective Order

MISC

CCMASTLW

Plaintiffs Proposed Amended and Supplemental
Jury Instructions

Richard D. Greenwood

BREF

CC KHAM SA

Defendants/Counterclaimant's Bench Brief RE:
Admissibility Of Deposition Testimony

Richard D. Greenwood

MISC

CCWRIGRM

Plaintiffs Supplemental Disclosure of Lay
Witnesses

Richard D. Greenwood

2/1/2012

DCHH

TCJOHNKA

Hearing result for Motion in Limine scheduled on Richard D. Greenwood
02/01/2012 03:00 PM: District Court Hearing Hele
Court Reporter: Fran Morris
Number of Transcript Pages for this hearing
estimated: less than 50 pages

2/2/2012

ORDR

TCJOHNKA

Order Re: Philip Wrigley Deposition Transcript

Richard D. Greenwood

2/3/2012

BREF

CCHEATJL

Defendants/Counter-Claimant's Bench Brief RE:
Testimony Related To Offers

Richard D. Greenwood

JUIS

CCHEATJL

Defendants/Counter-Claimant's Supplemental
Proposed Jury Instructions

Richard D. Greenwood

1/26/2012

1/30/2012

Judge
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Judge

Date

Code

User

2/6/2012

HRSC

TCJOHNKA

Hearing Scheduled (Jury Trial 02/08/2012 09:00 Richard D. Greenwood
AM) 2nd day

HRSC

TCJOHNKA

Hearing Scheduled (Jury Trial 02/09/2012 09:00 Richard D. Greenwood
AM) 3rd day

HRSC

TCJOHNKA

Hearing Scheduled (Jury Trial 02/10/2012 09:00 Richard D. Greenwood
AM) 4th day

DCHH

TCJOHNKA

Richard D. Greenwood
Hearing result for Jury Trial scheduled on
02/06/2012 09:00 AM: District Court Hearing Hel<
Court Reporter: F Morris
Number of Transcript Pages for this hearing
estimated: less than 500 pages

MOTN

CCNELSRF

Motion in Limine to Exclude or Limit the
Testimony of Kurt Merritt

MEMO

CC BOYi DR

Richard D. Greenwood
Memorandum in Opposition to
Defendant/counterclaimants Motion to Exclude or
Limit the Testimony of Kurt Merritt

AFFD

TCORTEJN

Affidavit of Eric Clark Filed in Support of
Defendants/Counterclaimants Motion in Limine
Re Kurt Merritts Testimony

2/8/2012

DCHH

TCJOHNKA

Hearing result for Jury Trial scheduled on
Richard D. Greenwood
02/08/2012 09:00 AM: District Court Hearing Hel<
Court Reporter: Fran Morris
Number of Transcript Pages for this hearing
estimated: less than 500 pages

2/9/2012

MOTN

CCSWEECE

Motion for Entry of Discovery Sanctions Pursuant Richard D. Greenwood
to IRCP 37
[file stamped 02/08/2012]

DCHH

TCJOHNKA

Richard D. Greenwood
Hearing result for Jury Trial scheduled on
02/09/2012 09:00 AM: District Court Hearing Hel<
Court Reporter: Fran Morris
Number of Transcript Pages for this hearing
estimated: less than 500 pages

HRSC

TCJOHNKA

Hearing Scheduled (Jury Trial 02/13/2012 09:00 Richard D. Greenwood
AM) 5th day

HRSC

TCJOHNKA

Hearing Scheduled (Jury Trial 02/15/2012 09:00 Richard D. Greenwood
AM) 6th day

HRSC

TCJOHNKA

Hearing Scheduled (Jury Trial 02/16/2012 09:00 Richard D. Greenwood
AM) 7th day

RSPN

CCWRIGRM

Defendants/Counterclaimants Response to
Plaintiffs/Counterdefendants Motion for Entry of
Discovery Sanctions Pursuant to IRCP 37 and
Motion for Attorney Fees

DCHH

TCJOHNKA

Richard D. Greenwood
Hearing result for Jury Trial scheduled on
02/10/2012 09:00 AM: District Court Hearing Hel<
Court Reporter: Fran Morris
Number of Transcript Pages for this hearing
estimated: less than 500 pages

2/7/2012

2/10/2012

Richard D. Greenwood

Richard D. Greenwood

Richard D. Greenwood
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Code

User

2/13/2012

DCHH

TCJOHNKA

Hearing result for Jury Trial scheduled on
Richard D. Greenwood
02/13/2012 09:00 AM: District Court Hearing Hele
Court Reporter: Fran Morris
Number of Transcript Pages for this hearing
estimated: less than 300 pages

2/15/2012

DCHH

TCJOHNKA

Hearing result for Jury Trial scheduled on
Richard D. Greenwood
02/15/2012 09:00 AM: District Court Hearing Hele
Court Reporter: Fran Morris
Number of Transcript Pages for this hearing
estimated: less than 300 pages

AFFD

TCJOHNKA

Affidavit of Jeffery Podesta

Richard D. Greenwood

HRSC

TCJOHNKA

Hearing Scheduled (Hearing Scheduled
02/15/2012 04:30 PM)

Richard D. Greenwood

DCHH

TCJOHNKA

Hearing result for Hearing Scheduled scheduled Richard D. Greenwood
on 02/15/2012 04:30 PM: District Court Hearing
Held
Court Reporter: Nicole Omsberg
Number of Transcript Pages for this hearing
estimated: less than 50 pages

2/16/2012

DCHH

TCJOHNKA

Hearing result for Jury Trial scheduled on
Richard D. Greenwood
02/16/2012 09:00 AM: District Court Hearing Hele
Court Reporter: Fran Morris
Number of Transcript Pages for this hearing
estimated: less than 500 pages

2/17/2012

HRSC

TCJOHNKA

Hearing Scheduled (Jury Trial 02/17/2012 09:00 Richard D. Greenwood
AM) 8th jury

DCHH

TCJOHNKA

Hearing result for Jury Trial scheduled on
Richard D. Greenwood
02/17/2012 09:00 AM: District Court Hearing Hele
Court Reporter: Fran Morris
Number of Transcript Pages for this hearing
estimated: less than 300 pages

JUIS

TCJOHNKA

Jury Instructions

Richard D. Greenwood

JUVD

TCJOHNKA

Special Verdict

Richard D. Greenwood

2/24/2012

MISC

TCJOHNKA

Estmate of Transcript Cost

Richard D. Greenwood

3/1/2012

MOTN

CCNELSRF

Defs/Counterclaimant's Motion for Judgment
Notwithstanding the Verdict, or in the Alt, Motion
for New Trial

Richard D. Greenwood

AFSM

CCNELSRF

Affidavit of Counsel Filed In Support Of
Defs/Counterclaimant's Motion for Judgment
Notwithstanding the Verdict, or in the Alt, Motion
for New Trial

Richard D. Greenwood

MOTN

CCVIDASL

Motion for Attorney Fees and Costs

Richard D. Greenwood

AFFD

CCVIDASL

Affidavit of Kimbell Gourley in Support of Motion
for Attorney Fees and Costs

Richard D. Greenwood

MEMO

CCVIDASL

Memorandum in Support of Motion for Attorneys
Fees and Costs

Richard D. Greenwood

MOTN

CC BOYi DR

Defendant's Motion to Dismiss Jeffrey Podesta

Richard D. Greenwood

2/21/2012

3/2/2012

3/5/2012

Judge
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Code
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3/7/2012

MOTN

MCBIEHKJ

Motion for Entry of Judgment

Richard D. Greenwood

3/8/2012

OBJE

MCBIEHKJ

Objection to Motion for Entry of Judgment

Richard D. Greenwood

3/12/2012

NOHG

CCMASTLW

Notice Of Hearing

Richard D. Greenwood

HRSC

CCMASTLW

Hearing Scheduled (Hearing Scheduled
03/28/2012 03:30 PM) Defs Mo/Dismiss J
Podesta; Mos in Oppo to Pitts' Mo/Entry of Jdmt

Richard D. Greenwood

NOTH

CCNELSRF

Notice Of Hearing (03/28/12 3:30 PM)

Richard D. Greenwood

3/15/2012

MEMO

CCMASTLW

Defendants' Memorandum in Support of Motion
for Judgtment Notwithstanding the Verdict

Richard D. Greenwood

3/16/2012

OBJE

MCBIEHKJ

Defendants Objection to Motion for Costs and
Fees

Richard D. Greenwood

3/21/2012

TRAN

TCJOHNKA

Transcript Filed - Excerpts

Richard D. Greenwood

TRAN

TCJOHNKA

Transcript Filed - Direct & Cross Examination
Jeffrey Podesta

Richard D. Greenwood

TRAN

TCJOHNKA

Transcript Filed - Direct Examination of Robert
Coleman

Richard D. Greenwood

TRAN

TCJOHNKA

Transcript Filed - Excerpts of Trial Proceedings
Day 3 of Trial

Richard D. Greenwood

TRAN

TCJOHNKA

Transcript Filed - Exerpts of Trial Proceedings
Day 4 of Trial

Richard D. Greenwood

OBJT

CCWRIGRM

Plaintiffs Objection to Defendant Jeffrey Podestas Richard D. Greenwood
Motion to Dismiss Jeffrey Podesta

MEMO

CCTOLEIL

Defendant's Reply Memorandum In Support Of
Motion To Dismiss Jeffrey Podesta

Richard D. Greenwood

OBJT

TCORTEJN

Plaintiffs Counterdefendants Objection to
Defendants Counterclaimants Motion for
Judgment Notwithstanding the Verdict or In the
Alternative for New Trial

Richard D. Greenwood

3/26/2012

OBJE

MCBIEHKJ

Response to Objection to Motion for Costs and
Fees

Richard D. Greenwood

3/28/2012

DCHH

TCJOHNKA

Hearing result for Hearing Scheduled scheduled Richard D. Greenwood
on 03/28/2012 03:30 PM: District Court Hearing
Held
Court Reporter: Fran Morris
Number of Transcript Pages for this hearing
estimated: less than 100 pages

3/29/2012

NOTH

CCWRIGRM

Notice Of Hearing re
Defendants/CounterClaimants Motion for JNOV
and in the Alternative New Trial

Richard D. Greenwood

4/5/2012

JDMT

DCTYLENI

Judgment and Decree

Richard D. Greenwood

ORDR

DCTYLENI

Order Denying Defendant's Motion to Dismiss
Jeffrey Podesta

Richard D. Greenwood

3/23/2012

Judge
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Code
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4/5/2012

CDIS

DCTYLENI

Civil Disposition entered for: Coleman, Robert,
Plaintiff; Dollars And Sense Growth Fund LP,
Plaintiff; Profits Plus Capital Management, LLC,
Plaintiff; Podesta, Jeffrey, Defendant; Street
Search LLC, Defendant. Filing date: 4/5/2012

Richard D. Greenwood

STAT

DCTYLENI

STATUS CHANGED: Closed

Richard D. Greenwood

4/9/2012

AFFD

MCBIEHKJ

2nd Affidavit of Counsel Filed in Support of
Richard D. Greenwood
Motion for Judgment Notwithstanding the Verdict
or in the Alternative Motion for New Trial

4/18/2012

REPL

CCSWEECE

Defendants/COunterclaimints Reply
Richard D. Greenwood
Memorandum in Support of Motion for Judgment
Notwithstanding The Verdict, Or in the Alternative,
Motion for New Trial

4/23/2012

NOHG

CCMASTLW

Amended Notice Of Hearing re Motion for JNOV

Richard D. Greenwood

HRSC

CCMASTLW

Hearing Scheduled (Hearing Scheduled
05/09/2012 04:00 PM) Mo/JNOV

Richard D. Greenwood

STAT

CCMASTLW

STATUS CHANGED: Closed pending clerk
action

Richard D. Greenwood

5/9/2012

DCHH

CCMASTLW

Hearing result for Hearing Scheduled scheduled Richard D. Greenwood
on 05/09/2012 04:00 PM: District Court Hearing
Held
Court Reporter: Fran Morris
Number of Transcript Pages for this hearing
estimated: Less than 50 pages
Mo/JNOV

5/16/2012

MEMO

CC BOYi DR

Plaintiffs/Counterdefendants First Supplemental Richard D. Greenwood
Memorandum of Costs and Attorneys Fees Dated
May 16,2012

5/17/2012

APSC

CCTHIEBJ

Appealed To The Supreme Court

5/30/2012

OBJC

CCKINGAJ

Defendants/Counterclaimant's Objection to
Richard D. Greenwood
Plaintiffs/Counter-Defendants' First Supplemental
Memorandum of Costs & Attorney Fees Dated
May 16, 2012

NOTC

TCWEGEKE

Notice of Service

MEMO

TCJOHNKA

Memorandum Decision and Order Re: Motion for Richard D. Greenwood
JNOV and New Trial - Denied

MEMO

DCTYLENI

Memorandum Decision and Order Re: Attorney
Fees

Richard D. Greenwood

NOTH

CCWRIGRM

Notice Of Hearing - Plaintiffs Motion for
Supplemental Attorneys Fees and Costs

Richard D. Greenwood

HRSC

CCWRIGRM

Hearing Scheduled (Hearing Scheduled
07/18/2012 03:00 PM) Motion for Supplemental
Attorneys Fees and Costs

Richard D. Greenwood

7/2/2012

REQU

CCDEREDL

Request for Additional Transcripts and Record on Richard D. Greenwood
Appeal

7/5/2012

JDMT

TCJOHNKA

Amended Judgment and Decree

6/8/2012

6/28/2012

Judge

Richard D. Greenwood

Richard D. Greenwood

Richard D. Greenwood

000021

Date: 1/28/2013

Fourth Judicial District Court - Ada County

Time: 01:11 PM

ROA Report

Page 21of23

User: CCLUNDMJ

Case: CV-OC-2010-14540 Current Judge: Richard D. Greenwood
Profits Plus Capital Management, LLC, etal. vs. Jeffrey Podesta, etal.

Profits Plus Capital Management, LLC, Dollars And Sense Growth Fund LP, Robert Coleman vs. Jeffrey Podesta, Street
Search LLC
Date
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7/17/2012

STIP

CC KHAM SA

Richard D. Greenwood
Stipulation RE: Vacating Hearing On
Plaintiffs/Counter-Defendants'First Supplemental
Memorandum Of Costs And Attorney Fees Dated
May 16,2012

7/18/2012

HRVC

TCJOHNKA

Hearing result for Hearing Scheduled scheduled
on 07/18/2012 03:00 PM: Hearing Vacated
Motion for Supplemental Attorneys Fees and
Costs

Richard D. Greenwood

8/3/2012

APSC

CCHEATJL

Appealed To The Supreme Court I Amended

Richard D. Greenwood

8/6/2012

ORDR

TCJOHNKA

Order Granting Plaintiffs/Counterdefendants' First Richard D. Greenwood
SUpplemental Memorandum of Costs and
Attorneys Fees Daved May 16, 2012

JDMT

TCJOHNKA

2nd Amended Judgment and Decree

Richard D. Greenwood

8/7/2012

APSC

CCTHIEBJ

Appealed To The Supreme Court I Second
Amended

Richard D. Greenwood

8/14/2012

MOTN

MCBIEHKJ

Motion for New Trial

Richard D. Greenwood

AFFD

MCBIEHKJ

Affidavit in Support of Motion for New Trial

Richard D. Greenwood

NOHG

CCWEEKKG

Notice Of Hearing

Richard D. Greenwood

HRSC

CCWEEKKG

Hearing Scheduled (Hearing Scheduled
10/01/2012 03:15 PM)
Defendants/Counter-Claimant's Motion for New
Trial

Richard D. Greenwood

STAT

CCWEEKKG

STATUS CHANGED: Reopened

Richard D. Greenwood

8/20/2012

MEMO

CCSWEECE

Defendants/Counterclaimants Memorandum In
Support of Motion for New Trial

Richard D. Greenwood

8/28/2012

AFAD

CCWEEKKG

Affidavit Of Amount Due

Richard D. Greenwood

8/29/2012

EXAC

CCWEEKKG

Execution Issued - Ada Co.

Richard D. Greenwood

CCNELSRF

Miscellaneous Payment: For Certifying The Same Richard D. Greenwood
Additional Fee For Certificate And Seal Paid by:
TROUT JONES Receipt number: 0105570
Dated: 9/11/2012 Amount: $6.00 (Check)

NOTC

CCMEYEAR

Notice of Attachment and Levy

Richard D. Greenwood

NOTC

CCMEYEAR

Notice of Sale

Richard D. Greenwood

NOHG

CCHEATJL

Richard D. Greenwood
Notice Of Hearing RE:
Defendants/Counter-Claimant's Motion And
Supplemental Motion For New Trial According To
Rule 60 (B) (3) & (6) (October 1 2012@3:15pm)

MOTN

CCMEYEAR

Defendant/Counterclaimant's Supplemental
Motion for New Trial

AFFD

CCMEYEAR

Richard D. Greenwood
Supplemental Affidavit in Support of
Defendant/Counterclaimants Motion for New Trial

AFFD

CCMEYEAR

Affidavit of Marilyn Chastain

Richard D. Greenwood

MOTN

CCHOLMEE

Motion to Quash Notice of Attachment and Levy

Richard D. Greenwood

AFSM

CCHOLMEE

Affidavit In Support Of Motion and Motion for
Expedited Hearing

Richard D. Greenwood

8/17/2012

9/11/2012

9/12/2012

9/14/2012

9/17/2012

Judge

Richard D. Greenwood

000022

Date: 1/28/2013

Fourth Judicial District Court - Ada County

Time: 01 :11 PM

ROA Report

Page 22of23

User: CCLUNDMJ

Case: CV-OC-2010-14540 Current Judge: Richard D. Greenwood
Profits Plus Capital Management, LLC, etal. vs. Jeffrey Podesta, etal.

Profits Plus Capital Management, LLC, Dollars And Sense Growth Fund LP, Robert Coleman vs. Jeffrey Podesta, Street
Search LLC
Date
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9/17/2012

MOTN

CCHOLMEE

Motion to Shorten Time for Hearing

Richard D. Greenwood

NOHG

CCHOLMEE

Notice Of Hearing Re Motion to Quash Notice of
Attachment and Levy and Motion for Expedited
Hearing 9.20.12@130PM

Richard D. Greenwood

HRSC

CC HOLM EE

Hearing Scheduled (Motion 09/20/2012 01 :30
PM) to Quash Notice of Attachment and Motion
to Shorten Time

Richard D. Greenwood

CONT

TCJOHNKA

Continued (Motion 09/20/2012 02:30 PM) to
Quash Notice of Attachment and Motion to
Shorten Time

Richard D. Greenwood

OBJE

CCDEREDL

Plaintiffs/CounterDefendants Objection to Motion Richard D. Greenwood
to Quash Notice of Attachment and Levy

AFFD

CCDEREDL

Affidavit of Kimbell D Gourley in Support of
Richard D. Greenwood
Plaintiffs/CounterDefendants Objection to Motion
to Quash Notice of Attachment and Levy

AFFD

TCJOHNKA

Richard D. Greenwood
Affidavit in Support of Defendants/CounterClaimant's Motion to Expedite Hearing on Motion
for New Trial and in the Alternative Motion to Stay
Sale Pending Motion for New Trial

MOTN

TCJOHNKA

Defendants/CounrterClaimants Motion to
Expedite Hearint on Motion for New Trial and In
the Alternative, Motion to Stay Sale Pending
Motion for New Trial

RSPN

TCJOHNKA

Defendants/CounterClaimant's Response to
Richard D. Greenwood
Plaintiffs/CounterDefendants' Objection to Motion
to Quash Notice of Attachment and Levy

NOTH

TCJOHNKA

Amended Notice of Hearing Re:Defendant/
Richard D. Greenwood
CounterClaimant's Motion and Supplemental
Motion for New Trial According to Rule 60(8)(3) &
(6), And Motion to Expedite Hearing on Motino for
New Trial and in the Alternative, Motion to Stay
Sale Pending Motion for New Trial

OBJT

CCHEATJL

Plaintiffs' Objection To
Richard D. Greenwood
Defendants/Counterclaimants' Motion To
Expedite Hearing On Motion For New Trial And In
The Alternative Motion To Stay Sale Pending
Motion For New Trial

NOHG

CCDEREDL

Second Amended Notice of Hearing re:
Defendants/Counterclaimants Motion for New
Trial According to Rule

DCHH

TCJOHNKA

Richard D. Greenwood
Hearing result for Motion scheduled on
09/20/2012 02:30 PM: District Court Hearing Hel<
Court Reporter: Fran Morris
Number of Transcript Pages for this hearing
estimated: less than 50 pages

9/21/2012

NOTC

CCSWEECE

Defendants/Counterclaimants Notice of Intent to
Present and Cross-Examine Witnesses

Richard D. Greenwood

9/24/2012

OBJC

CCNELSRF

Plfs I Counter Defs Objection to Motion for New
Trial and Supplemental Motion for New Trial

Richard D. Greenwood

9/18/2012

9/19/2012

9/20/2012

Judge

Richard D. Greenwood

Richard D. Greenwood
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9/24/2012

AFFD

CCNELSRF

Affidavit of Kimbell Gourley in Support of Plfs I
Counter Defs Objection to Motion for New Trial
and Supplemental Motion for New Trial

Richard D. Greenwood

AFFD

CCNELSRF

Affidavit of Marilyn Chastain

Richard D. Greenwood

RPLY

CCHEATJL

Reply Affidavit In Support Of
Defendants/Counter-Claimant's Motion For New
Trial

Richard D. Greenwood

RPLY

CCHEATJL

Defendants/Counter-Claimant's Reply
Richard D. Greenwood
Memorandum In Support Of Motion For New Trial

OBJT

CCMEYEAR

Objection to Defendants/Counterclaimants' Notice Richard D. Greenwood
of lntenet to Present and Cross-Examine
Witnesses

AFFD

MCBIEHKJ

Second Affidavit of Kimbell D Gourley

Richard D. Greenwood

9/28/2012

OBJE

MCBIEHKJ

Objection and Motion to Strike Second Affd of
Kimbell Gourley

Richard D. Greenwood

10/1/2012

DCHH

TCJOHNKA

Hearing result for Hearing Scheduled scheduled Richard D. Greenwood
on 10/01/2012 03:15 PM: District Court Hearing
Held
Court Reporter: Fran Morris
Number of Transcript Pages for this hearing
estimated: less than 50 pages

10/4/2012

MOTN

CCVIDASL

Defendants Counterclaimants Motion for Leave to Richard D. Greenwood
Supplement the Record

10/9/2012

OBJT

CCHEATJL

Objection To Defendants/Counterclaimants'
Motion For Leave To Supplement The Record

Richard D. Greenwood

HRSC

CCHEATJL

Notice Of Hearing Scheduled (Motion
10/25/2012 04:00 PM) Motion For Leave

Richard D. Greenwood

10/25/2012

DCHH

TCJOHNKA

Hearing result for Motion scheduled on
Richard D. Greenwood
10/25/2012 04:00 PM: District Court Hearing Hele
Court Reporter: Fran Morris
Number of Transcript Pages for this hearing
estimated: less than 50 pages

10/26/2012

SUPL

CCMEYEAR

Supplemental Reply Affidavit in Support of
Defendants/Counterclaimant's Motion for New
Trial

Richard D. Greenwood

SRWW

CC KHAM SA

Sheriffs Return On Writ & Writ

Richard D. Greenwood

10/30/2012

ORDR

TCJOHNKA

Order Quashing Notice of Levy and Attachments

Richard D. Greenwood

11/6/2012

ORDR

TCJOHNKA

Order Denying Defendants/Counterclaimants'
Richard D. Greenwood
Motion for New Trial and Supplemental Motion for
New Trial

ORDR

TCJOHNKA

Order Granting Defendants/Counterclaimants'
Motion fro Leave to Supplement the Record

Richard D. Greenwood

11/7/2012

AMEN

CCHEATJL

Third Amended Notice Of Appeal

Richard D. Greenwood

1/25/2013

NOTC

CCLUNDMJ

(4) Notices of Transcripts Lodged
Supreme Ct. Docket #39964

Richard D. Greenwood

9/27/2012

Judge
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J. DAVID NAVARRO, Clerk
Kimbell D. Gourley/ISB #3578
TROUT+ JONES +GLEDHILL +FUHRMAN+ GOURLEY, P.A.
The 9th & Idaho Center
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
Email: kgourley@idalaw.com

By CARLY LATIMORE
DEPUTY

Attorney for Plaintiffs

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

cv oc

1014540

PROFITS PLUS CAPITAL
)
MANAGEMENT, L.L.C., a Delaware
) Case No.:
limited liability company; DOLLARS AND )
SENSE GROWTH FUND, LP, a Delaware)) VERIFIED COMPLAINT
)
limited partnership; and ROBERT
Fee: $88.00
COLEMAN, an individual,
)

Section: A

)
)
vs.
)
)
JEFFREY PODESTA, an individual; and )
STREET SEARCH, L.L.C., a New Jersey )
)
limited liability company,
)
)
Defendants.
_Plaintiffs,

COME NOW the Plaintiffs, by and through their counsel of record, Trout •
Jones +Gledhill +Fuhrman +Gourley, P.A., and for a cause of action against the
Defendants hereby complaint and allege as follows:

VERIFIED COMPLAINT - 1

000025

'

.
I. JURISDICTION AND VENUE
1.

Plaintiff, Dollars and Sense Growth Fund, LP, is, at all times

relevant hereto was, a Delaware limited partnership ("Dollars and Sense").
2.

Plaintiff, Profits Plus Capital Management, L.L.C., is, and at all

times relevant was, a Delaware limited liability company doing business in Ada
County and Canyon County, Idaho ("Profits Plus").
3.

Plaintiff, Robert Coleman, is, and at all times relevant hereto was,

an individual doing business in Ada County and Canyon County, Idaho.
4.

Defendant, Street Search, L.L.C., is, and at all times relevant

hereto was, a New Jersey limited liability company ("Street Search").
5.

Defendant, Jeffrey Podesta, is, and at all times relevant hereto was,

an individual residing in New Jersey ("Podesta").
6.

Jeff Podesta is, on information and belief, the sole member and

manager of Street Search, and Street Search and Jeff Podesta have traveled to
and conducted business in Ada County and Canyon County, Idaho, during 2009.
7.

That the court has proper subject matter and personal jurisdiction,

and proper venue, over the parties and the claims asserted herein.
II.

ACTION FOR DECLARATORY JUDGMENT (1.C. §10-1201 et seq.)
8.

That Dollars and Sense is a Delaware limited partnership, with

Profits Plus as its sole general partner, and numerous limited partners.
9.

Dollars Sense is in the business of managing for its limited partners

the purchase and storage of precious metals.

VERIFIED COMPLAINT - 2

000026

10.

Dollars and Sense is registered with the Idaho Department of

Finance.
11.

Profits Plus is a Delaware limited liability company whose sole

member and manager is Robert Coleman, and Profits Plus is a registered
investment advisor with the Idaho Department of Finance.
12.

Profits Plus serves as the sole general partner of Dollars and

Sense and manages the purchase, sale, and storage of precious metals for the
limited partners of Dollars and Sense.
13.

Profits Plus receives a management and incentive fees from

Dollars and Sense for these management services. All other profits, losses, and
revenues generated by Dollars and Sense are distributed or allocated to its
limited partners based upon their investments in precious metals.
14.

In order to market the services and benefits of Dollars and Sense

and its managing partner, Profits Plus, an independent contractor consulting
agreement was entered into with Steven Christian DuPont, which consulting
agreement was terminated in 2009.
15.

Street Search is a New Jersey limited liability company whose sole

member and manager is Jeff Podesta.
16.

Jeff Podesta has periodically throughout his career served as a

licensed securities broker in New Jersey and adjacent states.
17.

In order to further market the services and benefits of Dollars and

Sense and its managing partner, Profits Plus, an independent contractor

VERIFIED COMPLAINT - 3
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.

'

consulting agreement was entered into with either Street Search and/or Jeff
Podesta.
18.

This consulting contract with Street Search and/or Jeff Podesta was

terminated in 2010.
19.

Street Search and/or Jeff Podesta have asserted that one or both

of them has some ownership interest in Dollars and Sense or Profits Plus.
20.

Plaintiffs deny that Street Search and/or Jeff Podesta have any

ownership interest in Dollars and Sense or Profits Plus whatsoever.
21.

Demand has been made by Street Search and/or Jeff Podesta for

payment in excess of $1,000,000.00 relating to this alleged ownership interest.
22.

Plaintiffs request the court to enter a Declaratory Judgment

decreeing that neither Street Search nor Jeff Podesta have any right, title or
interest in and to Dollars and Sense and/or Profits Plus, or any of their assets,
and that the independent contractor consulting agreement entered into with
Street Search and/or Jeff Podesta has been terminated.

Ill.
23.

REQUEST FOR ATTORNEYS FEES

Plaintiffs have been required to retain the law firm of Trout + Jones

+Gledhill +Fuhrman +Gourley, P.A. to represent them in this action and they are
entitled to an award of attorneys' fees pursuant to Idaho Code §12-120, 12-121,
and any other applicable Idaho statutes in the amount of $3,000.00 if this matter
is not contested, and for such other and further relief as the court may deem
appropriate if this matter is contested.

VERIFIED COMPLAINT - 4
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'

.

WHEREFORE, Plaintiffs pray for declaratory judgment against
Defendants as follows:

A.

For declaratory judgment decreeing that neither Street Search,

L.L.C. nor Jeff Podesta have any right, title or interest in either Dollars and Sense
or Profits Plus, or any of their assets;
B.

For attorneys fees and costs in the amount of $3,000 if judgment is

entered in this matter by default, and for such further and reasonable sums as
the court may deem just if this matter is contested; and
C.

For such other relief as the court deems just and equitable in the

premises.
DATED this 22nd day of July, 2010.

TROUT+ JONES +GLEDHILL +FUHRMAN+
GOURLE P.A
/

VERIFIED COMPLAINT - 5
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VERIFICATION
STATE OF IDAHO )
: SS.

County of Ada

)

ROBERT COLEMAN, being first duly sworn, deposes and says:
That he is the manager of Profits Plus Capital Management, L.L.C., one of
the Plaintiffs herein, that he has read the foregoing document, knows the
contents thereof, and believes the same to be true and correct to the best of his
information, knowledge and belief.

SUBSCRIBED AND SWORN to before me this 20th day of J

IJM-""7'f..l."I
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RECEIVED

----;::".F1=LED~ti-:a:v.;.;--;,...--=

NO.
A.M--

SEP O7 2010

P.M.

_!.___._

SEP 1 5 2010

Ada County Clerk
Kimbell D. Gourley/ISB #3578
TROUT+ JONES +GLEDHILL +FUHRMAN+ GOURLEY, P.A.
The 9th & Idaho Center
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
Email: kgourley@idalaw.com

J. DAVID NAVARRO, Clerk
Bv K. JOHNSON
•

DEPUTY

Attorney for Plaintiffs

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

PROFITS PLUS CAPITAL
MANAGEMENT, L.L.C., a Delaware
limited liability company; and DOLLARS
AND SENSE GROWTH FUND, LP, a
Delaware limited partnership; and
ROBERT COLEMAN, an individual,
Plaintiffs,

)
) Case No.: CVOC 1014540
)
) ORDER ALLOWING DEFAULT
)

~

~

vs.

)
)
JEFFREY PODESTA, an individual; and )
STREET SEARCH, L.L.C., a New Jersey )
limited liability company,
)
)
Defendants.
)

IN THIS ACTION, the Defendants set forth below having been regularly
served with process and not having appeared within the time limited therefor by
law, and the Plaintiffs having shown by Affidavit that the Defendants are not in the
military service of the United States of America, and the Defendants not having
appeared herein, either in person or by counsel,
ORDER ALLOWING DEFAULT - 1
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IT IS HEREBY ORDERED that the default of the following named
Defendants be entered herein against Jeffrey Podesta and Street Search, L.L.C.
DATED this

13 day of September, 2010.

CERTIFICATE OF SERVICE

\~y

I HEREBY CERTIFY that on the
of September, 2010, a true and
correct copy of the foregoing document was served as follows:
Kimbell D. Gourley
Trout • Jones • Gledhill • Fuhrman •
Gourley, P.A.
PO Box 1097
Boise ID 83701

·~First Class Mail

[ ] Hand Delivery
[ ] Facsimile
[ ] Overnight Delivery

~---

ORDER ALLOWING DEFAULT-2
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J. OAVID NAVARRO, CllQrk
6yl.AMES
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ERIC R. CLARK, Esq.
CLARK & ASSOCIATES, ATTORNEYS
P.O. Box 2504
Eagle, Id 83616
Office: 208-830-8084
Fax: 208··939-7136
Idaho Stllte Bar No. 4697
Attorney for Defendants

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

PROFITS PLUS CAPITAL
MANAGEMENT, LLC, a Delaware limited
liability_company; and DOLLARS AND
SENSE.GROWTH FUND, LP, a Delaware
limited partnership; and ROBERT
COLEMAN, an individual,

Case No. CV OC 1014540

DEFENDANT'S MOTION
TO DISMISS

Plaintiffs,
Judge Greenwood

vs.

JEFFREY PODESTA, an individual; and
STREET SEARCH, LLC, a New Jersey
limited liability company,
Defendants.

*** ***
COME NOW the Defendants, by and through their attorney of record, and hereby file
their Motion to Dismiss as they contend the Court lacks personal jurisdiction. The Defendants

DEFENDANT'S MOTION TO DISMISS - 1
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bring this motion according to Rule 12(b)(2), IRCP, and request the Court enter an order
dismissing the Defendants from this case.
Default has been entered against the Defendants, but not a default judgment. As the
Court lacks personal jurisdiction, upon such a finding, the Defendants request an order according
to Rule 60(b )(2), IRCP, that the default entered is void.
The Defendants have filed an affidavit of Defendant Jeff Podesta contemporaneously
herewith, and the Defendants will file a memorandum in support of this motion according to
Rule 7(b)(3), IRCP within 14 days from the date ofthis Motion.
The Defendants respectfully request oral argument.
RESPECTFULLY SUBMITTED this 12thdayof0ctober, 2010.
CLARK & ASSOCIATES, ATTORNEYS

Eric R. Clark
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J

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 12th day of October 2010, I served the foregoing, by
having a true and complete copy delivered via facsimile transmission to:
Kimbell D. Gourley
TROUT JONES GLEDHILL
FUHRMAN & GOURLEY, P.A.
The 9th & Idaho Center
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, 10 83701

Eric R. Clark
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OCT 12 2010
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DEPUTY

ERIC R. CLARK, Esq.
CLARK & ASSOCIATES, ATTORNEYS
P.O. Box 2504
Eagle, Id 83616
Office: 208-830-8084
Fax:208-939-7136
Idaho State Bar No. 4697
Attorney for Defendants

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

PROFITS PLUS CAPITAL
MANAGEMENT, LLC, a Delaware limited
liability company; and DOLLARS AND
SENSE GROWHI FUND, LP, a Delaware
limited partner-.f.ip; and ROBERT
COLEMAN, an individw.1.l,
Plaintiffs,

Case No. CV OC 1014540

AFFIDAVIT OF JEFF PO DEST A
FILED IN SUPPORT OF
DEFENDANTS' MOTION TO
DISMISS

VS.

JEFFREY PODESTA, an individual; and
STREET SEARCH, LLC, a New Jersey
limited liability company,
Defendants.

STATE OF NEW JERSEY

)
) ss:
COUNTY OF Iyf ONMOUTH)

******

j

l.

The undersigned, first being duly sworn upon oath, deposes and says:
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That I am over the age of eighteen (18) years; and that I have personal knowledge

of the facts set forth in this affidavit and am competent to testify to the same if called to do so;
2.

I own and operate company named Street Search, LLC, which is a New Jersey

Limited Liability Company.
3.

In 2008, Robert Coleman owned a fund, a Regulation "D" offering, called the

Dollars and Sense Growth Fund, LP, which is a Delaware Limited Partnership.
4.

On May 6, 2008 Mr. Coleman contacted me in New Jersey by phone, to discuss

my company's association with his Limited Partnership. Through my contacts and business
experience, I locate investors and raise capital for investment opportunities such as the Dollars
and Sense Growth Fund, LP. Mr. Coleman contacted me; I did not contact him in Idaho nor
solicit any business relationship with Mr. Coleman or his companies in Idaho. During the
remainder of 2008, Mr. Coleman continued to prospect me and my company. He could not
afford to pay a monthly fee, which I normally require for my services, so he offered me
ownership in the fund he was promoting.
5.

Ultimately Mr. Coleman renamed the fund Street Search Dollars and Sense

Growth Fund, LP based on our agreement that my company was a 50% owner of the fund.
6.

In consideration, I agreed to allow Mr. Coleman to incorporate and merge the

name of my company into the name of the existing fund, thereby using the goodwill of my
company, I agreed to solicit investors for the fund, and I agreed to act as President and CEO of
the fund for 50% ownership.
7.

Thereafter, I pursued investors by promoting the fund through an article placed in

HFM Week magazine, which outlined the new fund and provided invaluable advertising.
AFFIDAVIT OF JEFF PODESTA FILED IN SUPPORT OF DEFENDANTS' MOTION TO DISl\!lISS - 2
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Additionally, Coleman had drafted a Confidential Private Offering Memorandum,

dated August 1, 2009, naming the fund as "Street Search Dollars and Sense Growth Fund, LP" a
a "Delaware Limited Partnership." (Please see Exhibit 1.) I understood from Coleman that the
fund would remain a Delaware company. The prospectus indicated that Profits Plus Capital
ManagemMt, LLC was the sole "general partner." However, Coleman represented to me that we
should use his previous prospectus and to simply change the name, rather than rewrite the entire
document to identify Street Search's interest. I was not concerned as Coleman was representing
my company owned 50% of the fund as proven by Coleman's e-mail a true and correct copy is
attached as Exhibit 2.
9.

Subsequently, although Coleman operated his fund from 2000-2008, and only

raised $650,000.00, through my efforts I was able to obtain a $20,000,000.00 investment from
one of the.members of the Wrigley family, who was living in Arizona when he made the
investment.

'

10.

I have traveled to Idaho one time in 2009, as President and CEO of the fund, and

that was to meet with Mr. Coleman to view the storage facility he was using to store gold and
silver. I did so at Mr. Coleman's request, and he and I flew to Arizona the next day to meet with
the Wrigley's, whom I had contacted and arranged for the meeting.
11.

I have never solicited any investors for the fund in Idaho.

12.

On March 5, 2010, my legal Counsel contacted Mr. Coleman and asserted my

company's ownership in the fund, based on Coleman's representations both verbally and in
writing that we had a deal.
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Thereafter, on April 15, 2010, Coleman registered Profits Plus Capital

Management, LLC, as a Foreign Limited Liability Company in Idaho.
14.

Apparently, on April 24, 2004, Mr. Coleman registered the fund Dollars and

Sense Growth Fund under an "assumed business name" in Idaho. However, as of August 20,
2010, Mr. Coleman has cancelled this assumed business name registration. I am not aware that
Coleman ever registered the Dollars and Sense Growth Fund, LP as foreign Limited Partnership
in Idaho.
15.

I understand that as a Regulation D offering, the fund is exempt from certain SEC

requirements, but the fund has to file a notice of exemption in the state in which the fund is being
offered. I also understand that Coleman filed the appropriate notice of exemption in Idaho when
he created the fund. Based on my knowledge and experience, I am not aware that merely filing a
notice of exemption constitutes registering the fund in a particular state, as Coleman appears to
claim in paragraph 10 of his Complaint.
16.

My company's claim is based on the promised 50% ownership in a Delaware

limited partnership, not on any claim of ownership in Profits Plus Capital Management, LLC.
Coleman appears to misrepresent in his Complaint that the claims are against both the LP and
Profits Plus. Additionally, all of my and Coleman's discussions, negotiations, and agreements
that are in contention occurred before April 15, 2010, before Coleman registered Profits Plus in
Idaho.
17.

I have never personally, nor through my company, conducted business in the state

ofldaho. Coleman contacted me in New Jersey, and I conducted all negotiations and reached
our agreements from New Jersey.
AFFIDAVIT OF JEFF PODESTA FILED IN SUPPORT OF DEFENDANTS' MOTION TO DIS:tv1ISS - 4
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It will present a financial burden and hardship for me ifl am forced to defend a

law suit ~Idaho, as I live on the east coast.

FJJRTHER YOUR AFFJANT SAITH NAUGHT.
DATED this

0/U day of October, 2010.
'L

~ /1/-Z,~

i~~ 'j 'f-CDL
SUBSCRIBED AND SWORN to before me this

Cf

~

day of October, 2010.

M.~RIA~Jt~ T. OAMP~
IDi? 236~71

NJ'JMVA.U~Pm.Ee

G1J1at.mlui--2121/l!n3
l

NOTARY PUBLIC

r the State of

/II

Residing at: IV· J. • ~ N.J
My Commission expires:_ _ _ _ __
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ERIC R. CLARK, Esq.
CIARK & ASSOCIATES, ATTORNEYS
P.O. Box 2504
Eagle, Id 83616
Office: 208-830-8084
Fax: 208-939-7136
Idaho State Bar No. 4697
Attorney for Defendants
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

PROFITS PLUS CAP IT AL
MANAGEMENT, LLC, a Delaware limited
liability company; and DOLLARS AND
SENSE GROWTH FUND, LP, a Delaware
limited partnership; and ROBERT
COLEMAN, an individual,

Case No. CV OC 1014540
MEMORANDUM IN SUPPORT OF
DEFENDANTS' MOTION
TO DISMISS

Plaintiffs,
Judge Greenwood

vs.
JEFFREY PODESTA, an individual; and
STREET SEARCH, LLC, a New Jersey
limited liability company,
Defendants.

COME NOW the Defendants and hereby provide the Court with their Memorandum in
Support of their Motion to Dismiss. As contended in their Motion and below, the Defendants are
entitled to a decision granting their motion as the Court lacks personal jurisdiction. The
Plaintiffs have failed to establish jurisdiction according to Idaho's long-arm statute or that
asserting jurisdiction under the circumstances does not violate due process.
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I. INTRODUCTION
The Plaintiffs have filed this "declaratory judgment" action claiming that the Defendants
have threatened a lawsuit and therefore the Plaintiffs want to Court to evaluate the basis and
merit of the Defendants' claims. However, in reality the Plaintiffs are trying to force litigation in
Idaho, a forum that has nothing to do with the relevant parties or with the conflict.

II. ARGUMENT
PLAINTIFF COLEMAN IS NOT A NECESSARY OR PROPER PARTY
While the Plaintiffs contend they need this Court to determine whether a contract existed
between the parties; Dollars and Sense Growth Fund, LP, "a Delaware Limited Partnership,"
and Profits Plus Capital Management, LLC, "a Delaware Limited Liability Company," and the
Defendants who are a New Jersey resident and a New Jersey Limited Liability Company, the
Plaintiffs fail to identify or allege any facts to support personal jurisdiction in Idaho.
It appears that the Plaintiffs believe it would be advantageous to litigate this case in

Idaho, apparently because Plaintiff Robert Coleman is a principal in one or both of the Plaintiff
entities and he resides in Idaho. However, the Plaintiffs fail to establish or identify just how
Coleman is a necessary and proper party to any alleged contract dispute involving his companies,
not him personally. It therefore appears on the face of the complaint that Coleman is named
purely in an attempt to argue for jurisdiction in Idaho, as he does not appear to have a legitimate
purpose as a party.

IDAHO'S LONG-ARM STATUTE DOES NOT APPLY
The Idaho Supreme Court recently in Blimka v. My Web Wholesaler, LLC., 143 Idaho
723, 152 P.3d 594 (2007), addressed the requirement for personal jurisdiction and discussed a
two-part test.
MEMORANDUM IN SUPPORT OF DEFENDANTS' MOTION TO DIS.t\1ISS - 2
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The proper exercise of personal jurisdiction over non-resident defendants by an
Idaho court involves satisfying two criteria. McAnally, 137 Idaho at 491, 50 P.3d
at 986; St. Alphonsus Reg'lMed. Ctr. v. State of Washington, 123 Idaho 739, 742,
852 P.2d 491, 494 (1993). First, the court must determine that the nonresident defendant's actions fall within the scope of Idaho's long-ann statute.
McAnally, 137 Idaho at 491, 50 P.3d 983. Second, the court must determine
that exercising jurisdiction over the non-resident defendant comports with
the constitutional standards of the Due Process Oause of the U.S.
Constitution. Id. (Emphasis added)
143 Idaho 723, 726, 152 P.3d 594, 597.
Prior to Blimka, in Houghland Farms, Inc., v. Johnson, 119 Idaho 72, 803 P.2d 978,
( 1990), the Supreme Court indicated that if personal jurisdiction is exercised according to
Idaho's long-arm statute, then the jurisdiction is "specific." The alternative, "general"
jurisdiction, applies when the state asserts jurisdiction "not arising out of or related the the
defendant's contacts with the forum, .... " A court may exercise general jurisdiction over a
defendant when the defendant is a resident or domiciliary of the forum state, or if his contacts
with the forum state are continuous, systematic, and substantial. Houghland Farms, 119 Idaho at
75, citingHelicopteros Nacionales de Colombia, SA. v. Hall, 466 U.S. 408, 414-416 (1984). As
the Plaintiffs have not alleged that the Defendants are residents of or domiciled in Idaho, or that
the Defendants' contacts in Idaho are "continuous, systematic and substantial," the analysis
applicable here is whether "specific" jurisdiction applies.
The Supreme Court noted in Houghland Farms, Idaho's long-arm statue requires that
jurisdiction must be premised on the conduct giving rise to the claim. "It is not just any contacts
by the defendant with Idaho that will sustain the exercise of specific personal jurisdiction, but
only those out of which the suit arises or those that relate to the suit." Houghland Farms, 119
Idaho at 75. That analysis is consistent with the clear and unambiguous language of the statute.

MEMORANDUM IN SUPPORT OF DEFENDANTS' MOTION TO DISMISS - 3

000046

10/22/2010 12:58 PM

FROM•

-939-7136 CLARK _ASSOCIATES, ATTORNEYS AT LAW

2876919

PAGE: 004 OF 008

5-514. ACTS SUBJECTING PERSONS TO JURISDICTION OF COURTS OF
STATE. Any person, firm, company, association or corporation, whether or not a
citizen or resident of this state, who in person or through an agent does any of the
acts hereinafter enumerated, thereby submits said person, firm, company,
association or corporation, and if an individual, his personal representative, to the
jurisdiction of the courts of this state as to any cause of action arising from
the doing of any of said acts:
(a) The transaction of any business within this state which is hereby
defined as the doing of any act for the purpose of realizing pecuniary benefit or
accomplishing or attempting to accomplish, transact or enhance the business
purpose or objective or any part thereof of such person, firm, company,
association or corporation; .... (Emphasis added)
Here, the Plaintiffs allege the Defendants' claim of ownership interest in the Delaware LP
or Delaware LLC is without basis - or that no contract supporting such a contention exists.
However, how does that claim establish the Defendants were "doing business" in Idaho as
defined by the statute? These allegations clearly address issues relating to business formation,
not of "conducting" business.
The Plaintiffs state in Complaint paragraph 17 they claim to have had an "independent
contractor consulting agreement" with one or both of the Defendants. The Plaintiffs then claim
in the next paragraph that the alleged "consulting agreement," was "terminated in 2010."
Nevertheless, this alleged agreement is not the basis for the Plaintiffs' claims as obviously an
"independent contractor consulting agreement" would not normally give rise to an ownership

interest. The Plaintiffs fail to allege any facts to establish the Defendants had any relevant
contacts with Idaho related to this "independent contractor consulting agreement."
Thereafter, the Plaintiffs allege the Defendants are claiming "some ownership interest" in
either the Delaware Limited Partnership or its Delaware general partner. However, the Plaintiffs
again fail to allege any relation with this claim of an "ownership interest" in a Delaware LP or
Delaware LLC to Idaho.
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As noted above, for the long-arm statute to apply, the Plaintiffs must assert the

Defendants were conducting business with the Plaintiffs in Idaho and the claims in the case arose
from the Defendants' conduct. Merely, and vaguely, alleging the Defendants were "doing
business," without any allegations identifying or asserting that business is related to any alleged
claim, does not satisfy the long-arm statute.

PERSONAL JURISDICTION IN IDAHO VIOLATES DUE PROCESS
To ensure that exercise of specific jurisdiction comports with due process, the Plaintiffs
must establish three requirements: (1) that the nonresident defendant purposefully availed
himself of the privilege of conducting activities in the forum by some affirmative act or conduct,
(2) that the plaintiff's claim arise out of, or result from, the defendant's forum-related activities,
and thatthe (3) exercise of jurisdiction is reasonable. Roth v. Garcia Marquez, 942 F.2d 617,
620-21 (9th Cir. 1991).
Under the "purposeful availment" prong, this Court must determine ''whether the
defendant's contacts with the forum are attributable to his own actions or are solely the action of
the plaintiff." Roth, 942 F.2d at 621, citing Sinatra v. National Enquirer, 854 F.2d 1191, 1195
(9th Cir.1988). "This purposeful availment requirement insures that a defendant will not be
haled into a jurisdiction solely as a result of random, fortuitous, or attenuated contacts, or of the
unilateral activity of another party or third person. Roth, 942 F.2d at 621, quoting Burger King v.

Rudzewicz, 471 U.S. 462, 475, 105 S.Ct. 2174, 2183, 85 L.Ed.2d 528 (1985).
Mr. Podesta testified in his affidavit that the Plaintiffs solicited his services while he was
in New Jersey, his home, and that but for his or his company's business relationship with the
Plaintiffs he would not have been in Idaho for any business purposes. (Podesta aff., para 10.)
Mr. Podesta also testified that he had never solicited Idaho investors to invest in the fund.
:MEMORANDUM IN SUPPORT OF DEFENDANTS' MOTION TO DIS:MISS - 5

000048

10/22/2010 12:58 PM

FROM:

-939-7136 CLARK _ASSOCIATES, ATTORNEYS AT LAW

2876919

PAGE: 006 OF 008

(Podesta aff., para. 11.) Consequently, the very minimal contacts that the Defendants had with
Idaho were based on the Plaintiffs' requests and actions, not on the Defendants'. The Plaintiffs
therefore have failed to satisfy the "purposeful availment" prong.
Regarding prong two, it is unclear whether "plaintiff's claim arises out of, or result from,
the defendant's forum-related activities," as the Plaintiffs have failed to allege any facts to
support such a contention.
Finally, the last prong, whether the exercise of jurisdiction is reasonable, has five criteria.
Once it had been decided that a defendant purposefully established minimum
contacts within the forum State, these contacts may be considered in light of other
factors to determine whether the assertion of personal jurisdiction would comport
with "fair play and substantial justice." Thus courts in "appropriate case[s]" may
evaluate [1] "the burden on the defendant," [2] "the forum State's interest in
adjudicating the dispute," [3] "the plaintiff's interest in obtaining convenient and
effective relief," [4] "the interstate judicial system's interest in obtaining the most
efficient resolution of controversies," and the [5[ "shared interest of the several
States in furthering fundamental substantive social societies." These
considerations sometimes serve to establish the reasonableness of jurisdiction
upon a lesser showing of minimum contacts than would otherwise be required ....
Burger King, [105 S.Ct.], at 2184-2185. (citations omitted).
Houghland Farms, 119 Idaho at 76.

First, Mr. Podesta testified in his affidavit that it would be a financial burden for him to
travel from the east coast to Idaho to defend this case.
Additionally, there does not appear to be any interest for Idaho to assert jurisdiction in a
case involving a Delaware Limited Liability Company, and a Delaware Limited Partnership,
versus a New Jersey Limited Liability Company and a New Jersey resident.
Moreover there does not appear to be any basis to support a claim by the Plaintiffs that it
would be inconvenient for the Plaintiffs to litigate this case on the east coast, as these entities are
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registered in Delaware, not Idaho. 1
Finally, the most efficient resolution of the parties' disputes involving residences or
entities related to states on the east coast would appear to be on the east coast?
Not only have the Plaintiffs failed to establish that Idaho's long-arm statute applies,
personal jurisdiction over the Defendants under the circumstances violates due process.
THE DEFAULT IS VOID
Although the Court has entered an order of default against these Defendants; as the Court
lacks jurisdiction, the order of default is void as a matter of law. Rule 60(b), IRCP.
CONCLUSION
The Court must Grant the Defendants' Motion to Dismiss as the Plaintiffs have failed to
allege facts that would support application of Idaho's long-arm statute, and the Plaintiffs have
failed to establish how jurisdiction would not affront due process. The Defendants therefore
respectfully request the Court GRANT this motion in its entirety. The Plaintiffs are not without
recourse, as they can sue in the proper venue if they so choose.
RESPECTFULLY SUBMITTED this 22nd day of October, 2010.
CLARK & ASSOCIATES, ATTORNEYS

~: -i\.U-L
Eric R. Clark

1

It appears that Mr. Coleman recently registered the Delaware LLC, "Profits Plus" as a "Foreign" Limited Liability
Company in Idaho, but he did so after Mr. Podesta communicated his demand. (Podesta aff, paras. 12 and 13)
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 22nd day of October 2010, I served the foregoing, by
having a true and complete copy delivered via facsimile transmission to:
Kimbell D. Gourley
TROUT JONES GLEDHILL
FUHRMAN & GOURLEY, P.A.
The 9th & Idaho Center
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, 10 83701

Eric R. Clark
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OCT 2 9 2010
Kimbell D. Gourley/ISB #3578
TROUT+ JONES +GLEDHILL +FUHRMAN+ GOURLEY, P.A.
The 9th & Idaho Center
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
Email: kgourley@idalaw.com

J. DAVID NAVARRO, Clerk
By J. RANDALL
DEPUTY

Attorney for Plaintiffs

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

PROFITS PLUS CAPITAL
MANAGEMENT, L.L.C., a Delaware
limited liability company; and DOLLARS
AND SENSE GROWTH FUND, LP, a
Delaware limited partnership; and
ROBERT COLEMAN, an individual,
Plaintiffs,

)
) Case No.: CVOC 1014540
)
) AFFIDAVIT OF ROBERT COLEMAN
)

~

~

vs.

)
)
JEFFREY PODESTA, an individual; and )
STREET SEARCH, L.L.C., a New Jersey )
limited liability company,
)
)
Defendants.
)
STATE OF IDAHO )
:ss
County of Ada
)
ROBERT COLEMAN, being first duly sworn upon oath, deposes and
says as follows:
1.

That I am one of the Plaintiffs, is over the age of eighteen years, is

z-

mentally competent, and has personal knowledge of the facts stated herein.

)>

AFFIDAVIT OF ROBERT COLEMAN-1

000052

I

I

(

'

1

'

Dollars and Sense Growth Fund. LP.
2.

That Dollars and Sense Growth Fund, LP is a Delaware limited

partnership ("Dollars and Sense"), with Profits Plus Capital Management, L.L.C.,
as its sole general partner. Dollars and Sense has numerous limited partners
who are investors.
3.

Dollars Sense is in the business of managing for its limited partners

the purchase and storage of precious metals.
4.

Dollars and Sense is registered with the Idaho Department of

Finance.

Profits Plus Capital Management. L.L.C.
5.

Profits Plus is a Delaware limited liability company whose sole

member and manager is your affiant, and Profits Plus is a registered investment
advisor with the Idaho Department of Finance.
6.

Profits Plus serves as the sole general partner of Dollars and

Sense and manages the fund's operations which include the purchase, sale, and
storage of precious metals for the limited partners of Dollars and Sense.
7.

Profits Plus receives a management and incentive fees from

Dollars and Sense for these management services. All other profits, losses, and
revenues generated by Dollars and Sense are distributed or allocated to its
limited partners based upon their investments in the fund.
8.

Profits Plus and its sole member and manager, your affiant, are

located in Idaho and have been doing business in Idaho during all times relevant
hereto.
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9.

In order to market the services and benefits of Dollars and Sense,

Profits Plus entered into an independent contractor consulting agreement with
Steven Christian DuPont, which consulting agreement was terminated in 2009.

Jeffrey Podesta and Street Search, L.L.C.
10.

Street Search, L.L.C. is a New Jersey limited liability company

("Street Search"), whose sole member and manager is allegedly Jeff Podesta.
11.

Jeff Podesta has periodically throughout his career served as a

licensed securities broker in New Jersey and adjacent states.
12.

In order to further market the services and benefits of Dollars and

Sense, Profits Plus entered into an independent contractor consulting agreement
with Street Search and/or Jeff Podesta, similar to what it did with Steven
Christian DuPont.
13.

During the last 5 years Jeffrey Podesta only held registrations twice

with the Financial Industry Regulatory Authority (FINRA). This allowed him to be
licensed to recommend investment products to the public. The dates of
registration were from February 2005 to March of 2006 and July of 2009 to
November of 2009. I was told by Jeff Podesta that he had an ongoing consulting
and investment advisory practice before July 2009. This was not the case and
directly contradicted his story to me. Once a relationship developed between
your affiant, the large client (Mr. Wrigley), Mr. Podesta apparently became
registered with Finra in July of 2009. His securities license discontinued in
November of 2009, and was not licensed or authorized to conduct or solicit
security purchase and sale transactions during and after November of 2009.
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14.

Upon learning of his cancellation of registration and licenses with

FINRA, the consulting contract with Street Search and/or Jeff Podesta was
terminated in early 2010.
15.

Street Search and/or Jeff Podesta have asserted that one or both

of them has some ownership interest in Dollars and Sense or Profits Plus.
Although in the Affidavit of Jeff Podesta, he appears to be limiting the claim to
him individually asserting an ownership interest in Dollars and Sense.
16.

Dollars and Sense and Profits Plus deny that Street Search and/or

Jeff Podesta have any ownership interest in Dollars and Sense or Profits Plus
whatsoever.
17.

Demand has been made by Street Search and/or Jeff Podesta for

payment in excess of $1,000,000.00 relating to this alleged ownership interest.

Business Contacts in Idaho.
18.

Jeffrey Podesta flew to Idaho on November 2, 2009, and conducted

business in the state of Idaho. This business included, but was not limited to,
meeting with a potential landlord, namely Corky Gowans, president of Idaho
Armored Services, inspecting a potential vault site for the storage of precious
metals owned by Mr. Gowans, inspecting a second potential vault,
communicating with potential investors, and working on marketing presentations
to potential investors. All of this was done in the presence of your affiant. In
addition, Jeffrey Podesta initiated numerous communications with individuals in
the state of Idaho relating to the conducting of business on behalf of Dollars and
Sense and Profits Plus. For example, in December of 2009, Jeffrey Podesta was
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communicating with Nick Barber at the Idaho Banking Company regarding the
purchase of property for a potential vault site. A true and correct copy of this
email is attached hereto as Exhibit A.
19.

While Jeffrey Podesta was in Idaho, Mr. Podesta and your affiant

also inspected the Garcia vault storage facility at which Dollars and Sense was
storing precious metals.
20.

Following Jeffrey Podesta's business trip to Idaho, he continued to

make contacts with Gorky Gowans regarding the purchase of property in Idaho
for Dollars and Sense to store precious metals. A true and correct copy of Mr.
Podesta's November 5, 2009, correspondence to Gorky is attached hereto as
Exhibit B.
21.

On September 10, 2009, Jeffrey Podesta, Gorky Gowans, and your

affiant had a conversation regarding storage of precious metals and vaults
owned by Mr. Gowans for Dollars and Sense. A true and correct copy of email
correspondence between Jeffrey Podesta and your affiant regarding this
conference call is attached hereto as Exhibit C.

Phil Wrigley.
22.

In June of 2009, your affiant made contact with Mr. Phil Wrigley

regarding investing in Dollars and Sense. Contrary to the Affidavit of Jeff
Podesta, Mr. Podesta had no participation in any of the communications during
the first three months. Mr. Wrigley's contact was initiated pursuant to an article
written by your affiant relating to the purchase and storage of precious metals.
23.

On June 3, 2009, Phil Wrigley emailed your affiant thanking him for
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the information they had spoke about that day. Shortly thereafter, Mr. Phil
Wrigley started purchasing physical metal as an investor from Profits Plus. A true
and correct copy of this email is attached hereto as Exhibit D.

24.

In August of 2009, your affiant communicated to Jeffrey Podesta

that negotiations with Mr. Phil Wrigley were continuing an~ he was very
interested in investing in Dollars and Sense. A true and correct copy of your

affiant's email to Jeffrey Podesta and Jeffery Podesta's response email is
attached hereto as Exhibit E.

25.

On September 8, 2009j your affiant recommended that Phil Wrigley

communicate with Jeffrey Podesta regarding investment opportunities
other .than
.
precious metals. A true and eorrect copy of your affianfs September 8, 2009,
email to Phil Wrigley is attached hereto as Exhibit F.
26.

On or about September 9, 2009, is the first time that Jeffrey

Podesta and Phil Wrigley communicated.
FURTHER YOUR AFFIANT SAYETH NAUGHT.
DATED this 29th day of October, 2010.

Rb8ERTCOLEMAN
SUBSCRIBED AND SWORN T,,,_,...,.,,
2010.

BRANDEN J. TRlPON
NDW:Y Pubic:
'·state 'oftd•hO
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 29th day of October, 2010, a true and
correct copy of the foregoing document was served as follows:
Eric R Clark
CLARK & ASSOCIATES,
ATTORNEYS
PO Box 2504
Eagle, ID 83616

[ ] First Class Mail
[ ] Hand Delivery
[ x ] Facsimile
[ ] Overnight Delivery
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-------- Original Message -------Subject:Fw: Foreclosure Notice - 2245 Samantha Court Nampa, Idaho
Date:Tue, 8 Dec 2009 06:34:08 -0800 (PST)
From:Jeff Podesta <jeffuodesta2000@yahoo.com>
To:bob coleman <bcoleman@goldsilvervault.com>
FYI. Talk to you later. JP
-----Forwarded Message---From: Nick Barber <nickb@idahobankinqco.com>
To: jeffpodesta2000@yahoo.com
Sent: Mon, December 7, 2009 8:47:20 PM
Subject: Foreclosure Notice - 2245 Samantha Court Nampa, Idaho

Jeff,
Please accept my apology for the delay. I wanted to have conversation with
George Cooper before I released any information on the debts.
Attached is the notice of default which was filed on behalf of Idaho Banking
Company. The subject notice represents one of the two liens which Idaho
Banking Company holds against the property. The second lien is if like dollar
amount and is also delinquent.
I believe that George will be contacting either one or both you or Bob Coleman.
Additionally, we have been contacted by Corky Gowans regarding the property.
As I relayed to you earlier, Idaho Banking Company can not negotiate any type of
a sales agreement on the property at this time as we are not the owners of the
property. This would need to come through the current owners, George, Clive
and Bryan. We remain interested in considering any reasonable sale offer that
the owners might bring. However, time is of the essence as the clock I ticking on
the trustee sale of foreclosure.

1

Additionally, as I mentioned, we may be interested in selling the note to an
interested party. I hope this information is helpful. Please call me if~iliulihilli. .
questions.

i
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Nick L Barber
V.P. Special Assets Officer
& Manager Construction Lending Depart
Voice 208 955-0689
FAX
208 94 7-5589
nickb@idahobankingco.com
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-------- Original Message -------Subject:Fw: Re: Your Building
Date:Thu, 5 Nov 2009 08:14:10 -0800 (PST)
From:Jeff Podesta <jeffpodesta2000@yahoo.com>
To:bob coleman <bcoleman@goldsilvervault.com>
FYI
--- On Thu, 11/5/09, corky@iasbsu.net <corkv@iasbsu.net> wrote:
From: corky@iasbsu.net <corky@iasbsu.net>
Subject: Re: Your Building
To: "Jeff Podesta" <jeffpodesta2000@yahoo.com>
Date: Thursday, November 5, 2009, 10:57 AM
I'm in Orlando but have talked to the building owner three times after our meeting. I get home tomorrow
afternoon and then meet with two contractors on location on Saturday. I will start working on your
request this evening. Great to meet you as well. Cork
Sent from my BlackBerry® smartphone with Nextel Direct Connect
From: Jeff Podesta <jeffpodesta2000@yahoo.com>
Date: Thu, 5 Nov 2009 07:45:47 -0800 (PST)
To: <corky@iasbsu.net>
Cc: bob coleman<bcoleman@goldsilvervault.com>
Subject: Your Building
Hi Corky,
It was great to meet with you earlier this week. I have spoken with
Bob and we would like to discuss with you ASAP how to work together. In
the meantime could you gather the following information.
I .A copy of your existing lease
2.What is the assessed value of the property?
3.What do properties trade at versus the assessed?
4.Do you have a fairly recent appraial?

EXHIBIT
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5.What are the specs of the building?
6. Can we then arrange a call with the owner?
We are looking to move quickly. Please advise.
Regards, Jeff Podesta
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-------- Original Message -------Subject: Re: meeting tomorrow at 9:30
Date:Wed, 9 Sep 2009 09:17:19 -0700 (PDT)
From:J eff Podesta <jeffpodesta2000@yahoo.com>
To:bcoleman <bcoleman@goldsilvervault.com>
That's fine. My time 11 :30 ? JP
--- On Wed, 9/9/09, bcoleman <bcoleman@goldsilvervault.com> wrote:
From: bcoleman <bcoleman@goldsilvervault.com>
Subject: meeting tomorrow at 9:30
To: "Jeff Podesta" <jeffpodesta2000@yahoo.com>
Date: Wednesday, September 9, 2009, 12:09 PM
Jeff,
I talked with Mr. Gowans, President of Idaho Armored Services. I have 2 million in metal stored with
him. We are meeting tomorrow at 9:30am at my office. I can conference you in if you would like.
Thanks
Bob Coleman

EXHIBIT

JC
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--------Original Message-------Subject: Re: gold and silver
Date:Wed, 3 Jun 2009 16:44:08 -0700
From:Phil Wrigley <ord123@cox.net>
To:bcoleman <bcoleman@goldsilvervault.com>

Hi Bob,
This is excellent information, thank you.
It was a pleasure to speak with you today, and I feel you provide a rare
opportunity to protect assets, in a conventional investment world, that
threatens them.
I will pass this information on to my Attorney, and will, most likely, hear back
from him next week, and will contact you then.
Thanks again for the amount of time you took to explain everything to me
today, and I look forward to doing business with you shortly.
Phil
Wednesday, June 3, 2009, 4:26:34 PM, you wrote:
>Philip,

t:

m
> I have attached the summary of the fund and its operations. The ~
documents
000064
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> of the fund were designed to include every disclosure possible and
> address the PATRIOT ACT. Please do not let the documents cloud
the
> simplistic nature of this fund.
> I can provide references and individuals directly related to the
funds
> operations. There are many controls and procedures to protect
clients
> assets in the fund. All assets stored for the fund are fully insured by
> all "risk insurance" policies from very large insurance companies
such
> as Lloyd's of London. The fund simply invests in deliverable forms
of
> physical gold and silver bullion. I do not buy numismatic coins. All
> metal is bought from very reputable and trusted sources. I do not
use
> leverage or encumber the metal though leasing or forward selling.
The
> fund does offer several advantages one of which uses gold/silver
ratios
> and other technical analysis to increase the number of ounces in
the
> fund. This may be more advantageous than simply buying a fixed
number
>ounces.

> I can provide contact information for you and your attorney
regarding
> all aspects of the fund. This includes the accountants and vault
> managers. I can provide individual references as well.

> I have been in the investment business since 1992. I have no client
> complaints in my career and developed a reputation that is honest
and
> straightforward. I have taken a great deal of time to develop
programs
> that will provide true diversification from a volatile financial system.
> I have also attached the custody agreement for individual storage.
000065
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This
> program would store your metal in an insured and fully segregated
> armored vault. We can also arrange the purchase and transportation
of
> the metal as well. We tend to get much better prices for our storage
> clients then they can find on their own.
> Client would wire funds to Profits Plus Capital Management, LLC.
> Profits Plus Capital Management would arrange purchase of the
metal and
> transportation to custodian.
>Any remaining balance would be re-credited to the client or used to
pay
> towards storage costs.
>Idaho Armored Vaults LLC would arrange storage and billing for the
client.
> Documentation and paperwork will be provided during each step of
the
> process. The attached investment advisor agreement (sections
highlighted
> in red) addresses the client relationship as it pertains to the
> precious metals.
> The goal of these programs are to create a private and secure
> environment to protect client's assets.I take great pride in the
unique
> nature of my programs. I am confident you will not find a program
or
> individual more dedicated to the welfare of their client than me.
> If you would like to meet at some point during your due diligence
> process, I would be willing to fly to Arizona to introduce myself.
>Thank you,
> Bob Coleman
> 208-468-3600
> 208-387-1700 cell
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-------- Original Message -------Subject:Re: [Fwd: Re: Fund]
Date:Thu, 13 Aug 2009 19:20:13 -0700 (PDT)
From:J eff Podesta <jeffpodesta2000@yahoo.com>
To:bcoleman <bcoleman@goldsilvervault.com>

Bob,
You are doing well. Get him started and the rest will fall in place. I smell
money! Once we get in front of him after the initial investment we will be able to
generate huge "add-on money" as well as new business. Good work!
Talk to you tomorrow. JP

--- On Thu, 8/13/09, bcoleman <bcoleman@goldsilvervault.com> wrote:

From: bcoleman <bcoleman@goldsilvervault.com>
Subject: [Fwd: Re: Fund]
To: "Jeff Podesta" <jeffpodesta2000@yahoo.com>
Date: Thursday, August 13, 2009, 9:25 PM
Jeff,
further negotiations with Mr. Wrigley.
Let me know what you think.
Bob

EXHIBIT

£
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-------- Original Message -------Subject:Re[2]: nice article
Date:Tue, 8 Sep 2009 15:55:40 -0700
From:Phil Wrigley <philwrigley@cox.net>
Reply-To:Phil Wrigley <philwrigley@cox.net>
To: bcoleman <bcoleman@goldsilvervault.com>

Bob, it would be good to talk to Jeff Podesta, so, if you wan to have him call
me, I would appreciate it.
I think, the only area, in my portfolio, where I am having difficulty is
choosing the right commodity investment vehicles (other than PM's). For
example, I thought Nat Gas was a lock at a point 70°/o down, but I didn't
understand contango etc. with the UNG fund, and ended up selling out with
a significant loss.
I am always learning.
Thanks,

Phil
Tuesday, September 8, 2009, 2:10:58 PM, you wrote:
EXHIBIT

> Phil,
>I have not heard from your attorney.

I

f
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> If you would prefer, I can have Jeff Podesta call you.
> I do invest in other areas of the market. I can research and provide
> analysis for most investments in equities and fixed income. If you
would
> like advice on your overall portfolio or certain strategies, feel free
> to email me your positions and what you would like to accomplish.

> I have been analyzing portfolios and investment securities since
1992.
>Thanks
> Bob Coleman
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1
2

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF

3

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
4
5
6
7
8

PROFITS PLUS CAPITAL MANAGEMENT,
LLC, a Delaware limited liability company;
and DOLLARS AND SENSE GROWTH
FUND, LP, a Delaware limited partnership;
and ROBERT COLEMAN, an individual,

9
10

Case No. CV-OC-2010-14540
MEMORANDUM OPINION
AND ORDER RE: DEFENDANT'S
MOTION TO DISMISS

Plaintiffs,
vs.

11

12

JEFFREY PODESTA, an individual; and
STREET SEARCH, LLC, a New Jersey
Limited liability company,

13

Defendants.

14
15
16
17

This matter is before the Court on a motion to dismiss for lack of personal jurisdiction
pursuant to I.R.C.P. 12(b)(2), filed by the Defendants, Jeffrey Podesta and Street Search, LLC.

FACTUAL BACKGROUND

18
19
20
21

In determining the facts that govern the outcome, this Court must construe the evidence

presented liberally in favor of the party opposing dismissal and accord him 'the benefit of all
inferences which might be reasonably drawn.' The evidence introduced must be viewed "in the

22

light most favorable to the plaintiffs, and the plaintiffs are entitled to all reasonable inferences
23

which can be drawn from facts established by their case in chief." Houghland Farms, Inc. v.
24
25
26

IP
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Johnson, 119 Idaho 72, 74, 803 P.2d 978, 980 (Idaho, 1990). With that standard in mind, the
1

2
3

following facts can be gleaned from the record.
Plaintiff Robert Coleman resides in Idaho and is the sole member and manager of Profits

4

Plus, LLC. Profits Plus serves as the sole general partner for Dollars and Sense. Dollars and

5

Sense is an investment fund that purchases, sells, and stores precious metals. Dollars and Sense

6

and Profits Plus are organized in Delaware. The precious metals purchased by Profits Plus are

7

stored in facilities located in Idaho. Jeff Podesta is the sole member and manager of Street Search,
8

LLC and a resident of New Jersey. Street Search, LLC is a New Jersey limited liability company.
9

10

Though the date is uncertain and the details are far from clear, it appears that sometime in 2009,

11

after a period of negotiating, the Plaintiffs and Defendants entered into a contract whereby

12

Plaintiffs would provide consulting services to Defendants. Plaintiffs first approached Defendants.

13

Defendants did not initially solicit Plaintiff.

14

Based on the record thus far it appears that the parties remained in their respective states

15

throughout the negotiations period. Thus, Mr. Podesta and Street Search were in New Jersey
16

while Profits Plus and Mr. Coleman were in Idaho. Podesta visited Idaho on one occasion at
17

Coleman's request, in order to examine potential storage locations for the precious metals
18
19

purchased by Dollars and Sense. While in Idaho Mr. Podesta worked on marketing presentations

20

for potential investors and contacted potential investors. He also visited the storage site then in

21

use by Plaintiff. Beyond that, Plaintiffs allege that Podesta made other contacts with individuals

22

residing in Idaho, including calling property owners regarding storage locations.

23
24

25
26
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Other than the one visit to Idaho, Podesta remained in New Jersey. There is no evidence
1

2
3
4

5
6

that Coleman ever visited New Jersey. The contact between the parties and the contact with
clients of the companies appears to have been by telephone and the internet.
Both sides discuss at some length a large investment by a client of Dollars and Sense.
There is a dispute over which person, Coleman or Podesta, garnered the investment. The client
was in Arizona and visited neither Idaho nor New Jersey. Contact with the client was apparently

7

through email and by telephone. This discussion sheds little light on the present problem, other
8

than demonstrating the interstate nature of the Plaintiffs' business.
9

10

11

The relationship among the parties terminated in early 2010.
Defendants have asserted an ownership interest worth upwards of $1,000,000 in Dollars

12

and Sense or Profits Plus. It is not clear whether this claim is made on behalf of Podesta only or

13

both Podesta and Street Search. Profits Plus and Coleman have filed an action in Idaho seeking a

14
15

declaratory judgment that Podesta and Street Search have no ownership interest in Dollars and
Sense or Profits Plus.

16

Podesta and Street Search subsequently filed a special appearance challenging this Court's
17

exercise of personal jurisdiction. The motion was filed after default was entered, but before entry
18
19

of judgment. The Court has ruled the motion was timely and could be heard on its merits without

20

Defendants' first making a general appearance and moving to set aside the default.

DISCUSSION

21
22
23

A. Long-arm Statute
The proper exercise of personal jurisdiction over a foreign defendant by an Idaho Court

24

requires satisfaction of two elements. First, the defendant's acts must fall within Idaho's long-arm
25
26
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statute. McAnally v. Bonjac, Inc., 137 Idaho 488, 491, 50 P.3d 983, 986 (2002). Second, the Court
1

2
3

must determine that the exercise of personal jurisdiction does not run afoul of the Fourteenth
Amendment Due Process Clause. Id.

4

Idaho's long-arm statute allows a court to exercise personal jurisdiction over a foreign

5

defendant for "any cause of action arising from .... the transaction of any business within this

6

state." LC. § 5-514. This includes acts done "for the purpose of realizing pecuniary benefit or

7

accomplishing or attempting to accomplish, transact or enhance the business purpose or objective
8

or any part thereof of such person, firm, company, association or corporation." Id. Further, in
9

10

enacting§ 5-514 the legislature intended to allow the courts to exercise all jurisdiction available

11

under the due process clause of the United States Constitution. Doggett v. Electronis Corp ofAm.

12

Combust. Con. Div., 93 Idaho 26, 30, 454 P.2d 63, 67 (1969). There is even some authority for the

13

proposition that the Idaho Statute reaches beyond the limits of due process. See Wells Cargo, Inc.

14

v. Transport Ins. Co., 676 F. Supp. 2d 1114 (D. Idaho 2009). 1

15

There is no dispute that the Defendant, Jeffrey Podesta, visited Idaho on at least one

16

occasion to view facilities that would be used to store precious metals owned by the business
17

entity at issue here. This is certainly an action done for the purpose of realizing, accomplishing,
18
19

20

attempting to accomplish, transact, or enhance a business purpose or objective. Further, the claim
arises out of the business relationship underlying Podesta's trip to Idaho. Thus, Podesta's actions

21

22

1

24

"In two cases, the Idaho Supreme Court has held that the defendant's conduct did fall within l.C. § 5-514, but that
jurisdiction could not be exercised consistently with the Due Process Clause. See e.g., Smalley v. Kaiser, 130 Idaho
909, 950 P.2d 1248 (1997); Saint Alphonsus v. State of Washington, 123 Idaho 739, 852 P.2d 491 (1993). These
decisions imply that l.C. § 5-514 reaches beyond the limits of due process, and that the Idaho Supreme Court must use
the Due Process Clause to rein in the statute's grasp."

25

Wells Cargo, Inc. v. Transport Ins. Co. 676 F.Supp.2d 1114, 1119 (D.Idaho,2009)

26
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are within the scope ofldaho's long-arm statute. The motion to dismiss must be denied unless the
1

2

exercise of personal jurisdiction in this case would violate the Due Process Clause.

3

B. Due Process

4

Whether a court can constitutionally exercise personal jurisdiction over a foreign defendant

5

6

is essentially a question of foreseeability. The Fourteenth Amendment requires that a foreign
party's "conduct and connection with the forum state are such that it should reasonably anticipate

7

being hailed into court there." Burger King Corp. v. Rudzewicz, 471 U.S. 462, 105 S.Ct. 2174, 85
8

L.Ed.2d 528 (1985). Therefore, the defendant must "purposefully avail[] itself of the privilege of
9

10

conducting activities within the forum State, thus invoking the benefits and protections of its

11

laws." Burger King, 471 U.S. at 474-75, 105 S.Ct. at 2183, 85 L.Ed.2d at 542. Discussing

12

contractual disputes the Supreme Court has noted that "parties who reach out beyond one state and

13

create continuing relationships and obligations with citizens of another state are subject to

14

regulation and sanctions" in the forum State. Burger King, at 4 73 (quoting Travelers Health Assn.

15

v. Virginia, 339 U.S. 643, 647 (1950)). The limits oflong arm jurisdiction are thus defined by

16

federal law under the Due Process Clause.
17

This is often phrased in terms of whether the defendant has sufficient minimum contacts
18
19

with the forum state so as to justify jurisdiction. Sufficient minimum contacts can result in general

20

or specific jurisdiction. When a State exercises personal jurisdiction over a defendant in a suit

21

arising out of or related to the defendant's contacts with the forum, the State is exercising "specific

22

jurisdiction" over the defendant. Houghland Farms, Inc. v. Johnson, 119 Idaho 72, 75, 803 P.2d

23

978, 981(Idaho,1990); Doe v. Unocal Corp., 248 F.3d 915, 923 (9th Cir. 2001). There is no

24

claim here that the Defendants are regularly engaged in business in Idaho such that they are subject
25
26
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to the general jurisdiction of our courts. Thus, if the Court is to exercise personal jurisdiction it
1

2
3
4

5
6
7

8

must be specific ..
The Ninth Circuit has established a three-prong test for analyzing a claim of specific
personal jurisdiction:
(1) The non-resident defendant must purposefully direct his activities or
consummate some transaction with the forum or resident thereof; or perform some
act by which he purposefully avails himself of the privilege of conducting activities
in the forum, thereby invoking the benefits and protections of its laws;
(2) the claim must be one which arises out of or relates to the defendant's forumrelated activities; and

9

10

(3) the exercise of jurisdiction must comport with fair play and substantial justice,
i.e. it must be reasonable.

11

Schwarzenegger v. Fred Martin Motor Co., 374 F.3d 797, 802 (9th Cir. 2004).
12

Purposeful Availment of the Forum.
13
14

Here, it appears the parties negotiated their alleged contract via phone or e-mail; similar to

15

the parties in Houghland Farms, supra. As in that case, here the mere existence of an alleged

16

contract is insufficient to establish personal jurisdiction over Podesta in Idaho. Rather, this Court

17

must look to the "quality and nature" of the business relationship to determine if Podesta did

18

anything to avail himself of the benefits and protections of Idaho's laws.

19

Podesta's only physical presence in Idaho was a single trip to view storage facilities in

20

connection with the contract at issue here. However, Due Process does not require the physical
21

presence of the defendant in the forum state. Saint Alphonsus Reg'/ Med. Center v. State of
22
23

Wash., 123 Idaho 739, 744, 852 P.2d 491, 496 (1993).

24
25
26
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1

2
3

[I]t is an inescapable fact of modem commercial life that a substantial amount of
business is transacted solely by mail and wire communications across state lines,
thus obviating the need for physical presence within a State in which business is
conducted. So long as a commercial actor's efforts are "purposefully directed"
toward residents of another State, we have consistently rejected the notion that an
absence of physical contacts can defeat personal jurisdiction there.

4

Burger King Corp. v. Rudzewicz, 471 U.S. 462, 476, 105 S.Ct. 2174, 2184 (1985)
5
6

The underlying dispute in this case is the terms and conditions of a contract for consulting

7

services. Specifically, at issue is whether Plaintiff Coleman agreed to transfer a 50% ownership

8

interest in Dollars and Sense to Podesta in exchange for Podesta's marketing services. The

9

negotiations underlying the parties' contract were apparently done entirely without either

10

individual leaving his respective state. The contact concerns a company located in Idaho. The

11

only physical activity of the disputed company is storage of precious metals. That activity is
12

carried out in Idaho. Podesta's one trip to Idaho was in furtherance of that activity. His visit, it
13
14

can be inferred, was to better enable him to market the fund. Given his involvement with

15

prospective purchase of real estate by the fund, I also infer his involvement in management during

16

the brief duration of the business relationship, went beyond simply marketing.

17
18

19

Had the relationship continued, and if, as alleged, Podesta is indeed a 50% owner of
Dollars and Sense, he would, and will, of necessity have ongoing contact with Idaho. Ifhe was to
be President and CEO of the fund, he is certainly purposefully availing himself of the privilege of

20

conducting activities in the forum where the only tangible assets and activities of the fund are
21

located.
22
23
24

25
26
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•
Relationship of Claim to Forum Based Activities. The claim here arises from
1

2
3

the claimed ownership of the Idaho based company/partnership. It arises directly from the
defendants forum based activities.
Fair Play And Substantial Justice.

4

5
6

Even if a defendant has purposefully availed himself of a forum state and the claim arises
from the forum based activities, the court must still determine whether the exercise of personal

7

jurisdiction would comport with "fair play and substantial justice." International Shoe Co. v.
8

Washington, 326 U.S. 310, 320, 66 S.Ct. 154, 160 (1945); Schwarzenegger v. Fred Martin Motor
9

10

Co., supra. Here the defendant alleges he is prejudiced because he must defend himself in a

11

distant forum. But the obverse is true if this Court grants the motion and dismisses the case. The

12

Plaintiffs will be forced to prosecute the case in a distant an inconvenient forum with little or no

13

connection to the matter in dispute other than being the Defendants' domicile. If Defendant were

14

to file suit in New Jersey to assert his claim to ownership of the Idaho business, it does not appear

15

that New Jersey would have jurisdiction over the Plaintiffs in this case.
16

Where Defendant claims ownership of an Idaho business and claims entitlement to the
17
18

office of President and CEO of that business, it is hardly unfair to require him to defend a suit over

19

that ownership and title in Idaho. Therefore, the motion to Dismiss for lack of personal

20

jurisdiction is denied.

21

IT IS SO ORDERED.

22

Dated this 17th day of December 2010.

23

eenwood

24

istrict Judge
25
26
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CERTIFICATE OF MAILING
1

2
3

I, J. David Navarro, the undersigned authority, do hereby certify that I have mailed, by
United States Mail, a true and correct copy of the within instrument as notice pursuant to Rule
77(d) I.R.C.P. to each of the attorneys ofrecord in this cause in envelopes addressed as follows:

4

5
6
7

KIMBELL D. GOURLEY
TROUT JONES GLEDHILL FUHRMAN, PA
THE 9TH & IDAHO CENTER
225 N 9TH ST, STE 820
PO BOX 1097
BOISE, ID 83701

8
9

10

ERIC R. CLARK
CLARK & ASSOCIATES, ATTORNEYS
P.O. BOX 2504
EAGLE, ID 83616

11

12
13
14
15
16
17
18
19
20
21
22
23
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CLARK & ASSOCIATES, ATTORNEYS
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Eagle, Id 83616
Office: 208-830-8084
Fax: 208-939-7136
Idaho State Bar No. 4697

CHRISTOPHER D. RICH, Clerk
By ELYSHIA HOLMES
DEPUTY

Attorney for Defendants/Counterclaimants
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

PROFITS PLUS CAPITAL
MANAGEMENT, LLC, a Delaware limited
liability company; and DOLLARS AND
SENSE GROWTH FUND, LP, a Delaware
limited partnership; and ROBERT
COLEMAN, an individual,

Case No. CV OC 1014540

ANSWER TO COMPLAINT,
COUNTERCLAIMS AND DEMAND
FOR JURY TRIAL

Plaintiffs,
vs.
Judge Greenwood
JEFFREY PODESTA, an individual; and
STREET SEARCH, LLC, a New Jersey
limited liability company,
Defendants.

JEFFREY PODESTA, an individual; and
STREET SEARCH, LLC, a New Jersey
limited liability company,
Counterclaimants,
vs.
PROFITS PLUS CAPITAL
MANAGEMENT, LLC, a Delaware limited
liability company; and STREET SEARCH
DOLLARS AND SENSE GROWTH FUND,
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LP, a Delaware limited partnership; f/n/a
DOLLARS AND SENSE GROWTH FUND,
LP, a Delaware limited partnership; and
ROBERT COLEMAN, an individual,
Counterdefendants,

******
COME NOW the Defendants, by and through their attorney of record, and hereby
Answers the Plaintiffs' Complaint as follows:
SPECIFIC ANSWERS TO PLAINTIFFS' NUMBERED ALLEGATIONS

1.

The Defendants deny each and every allegation of the Complaint not herein

expressly and specifically admitted.
2.

Regarding paragraph 1 of the Complaint, the Defendants deny. At certain times

relevant to this action, "Dollars and Sense Growth Fund, LP" was named the "Street Search
Dollars and Sense Growth Fund, LP."
3.

Regarding paragraph 2, the Defendants believe Plaintiff Profits Plus Capital

Management, L.L.C., was a Delaware limited liability company, but until April 15, 2010, had not
registered to do business in the State of Idaho.
4.

Regarding paragraph 3, the Defendants believe Plaintiff Robert Coleman is doing

business throughout the United States.
5.

Regarding paragraphs 4, 5, 8, 9, 12, 13, 14, 15, 16, 19, 21, the Defendants deny

these allegations.
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6.

Regarding paragraph 6, Defendant Podesta admits that he traveled to Idaho during

2009, but did so based on Plaintiff Coleman's promise of 50% of Coleman's interest in the
limited partnership.
7.

Regarding paragraph 10, the Defendants are without sufficient knowledge or

information regarding the term "registered" as alleged, and consequently, must deny this
allegation.
8.

Regarding paragraph 11, the Defendants are without sufficient knowledge or

information regarding Plaintiff Coleman's status within Plaintiff Profits Plus, and consequently,
must deny this allegation.
DEFENDANTS' AFFIRMATIVE DEFENSES
9.

The Plaintiffs' Complaint fails to state a claim against this answering Defendant

upon which relief can be granted.
10.

Plaintiffs have waived, or by their conduct, are estopped from asserting the

matters alleged in their Complaint.
11.

The Plaintiffs' claims are barred by their own fraud and misrepresentation.

12.

The Plaintiffs have materially breached the contract between Defendants and

Plaintiffs.
13.

The Defendants have considered and believe they may have additional affirmative

defenses, but does not have enough information at this time to assert additional defenses under
Rule 11 of the Idaho Rules of Civil Procedure. The Defendants do not intend to waive any
defenses, and specifically asserts its intention to amend its Answer if additional facts come to
light giving rise to additional affirmative defenses.
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RESPONSE TO PLAINTIFF'S PRAYER FOR RELIEF
Defendants deny that Plaintiffs are entitled to any of the damages or other relief

14.

sought in their prayer, and/or for any damages whatsoever based on the allegations in the
Complaint.
ATTORNEY FEES
15.

The Defendants were forced to hire and retain legal counsel to protect its interests

by defending against these baseless allegations and are therefore entitled to recover according to
Idaho Code§ 12-120(3), § 12-121, § 12-123, and the Idaho Rules of Civil Procedure, the
attorney fees they have expended.
PRAYER FOR RELIEF
WHEREFORE, the Defendants pray that Plaintiffs Complaint be and in all manner
dismissed, that the Plaintiffs take nothing, that the Court enter judgment for the Defendants on
all counts of the Plaintiffs' Complaint, and that the Court award the Defendants their costs of suit
and attorney fees. The Defendants also request the Court award any other legal or equitable
relief that is fair and reasonable under the circumstances.
COUNTERCLAIM
COME NOW the Counterclaimants, by and through their attorney of record and for its
Counterclaim against Counterdefendants, Profits Plus Capital Management, LLC, Street Search
Dollars and Sense Growth Fund, LP, and Robert Coleman, claim and allege as follows:
PARTIES, JURISDICTION AND VENUE
1.

Profits Plus Capital Management, LLC, is a Delaware limited liability company

doing business throughout the United States, including Idaho.
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2.

Street Search Dollars and Sense Growth Fund, LP, is a Delaware limited

partnership, or was so represented to Podesta as an existing limited partnership.
3.

Robert Coleman is an individual who resides in Idaho. At all times relevant to the

claims in the Counterclaim, Coleman was acting as the agent for Profits Plus Capital
Management, LLC, Street Search Dollars and Sense Growth Fund, LP.
4.

Counterclaimant Street Search, LLC, is, and at all times relevant hereto, a New

Jersey limited Liability Company.
5.

Counterclaimant Jeffrey Podesta, is, and at all times relevant hereto, an individual

residing in New Jersey.
FACTUAL ALLEGATIONS

6.

The Counterclaimants incorporate each preceding paragraph of this Counterclaim

as if set forth herein.
7.

Podesta owns and operates a company named Street Search, LLC, a New Jersey

Limited Liability Company. Through his contacts and business experience, Podesta locates
investors and raises capital for investment opportunities. Street Search normally charges a
monthly fee for the service it provides.
8.

In 2008, Robert Coleman owned a fund, a Regulation "D" offering, called the

Dollars and Sense Growth Fund, LP. Coleman's company, Profits Plus Capital Management,
LLC, was the general partner in the limited partnership that owned the fund. The fund was only
mildly successful.
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9.

In May, 2008, Coleman contacted Podesta regarding a fund Coleman wanted to

promote. Coleman sought Podesta's experience and expertise to locate investors and raise
money for Coleman's fund.
10.

Podesta considered the opportunity, but Podesta required a monthly fee. Coleman

was unable to pay the fee, but wanted to associate with Podesta and benefit from his contacts and
experience. Coleman offered 50% of Coleman's ownership in the limited partnership that
owned the fund in exchange for Podesta' s assistance.
11.

Thereafter, Coleman and Podesta proceeded to pursue creation and marketing of

the new fund, which included contacting securities attorneys, and pursuing seed money
investors.
12.

On April 15th, 2009 Coleman and Podesta met with IBI, a well known armored

truck and vaulting company that stores gold and silver, in New York. Podesta and Coleman met
with the Chairman, Jack Mallon, and one of the Shields brothers, an owner, and the treasurer.
Coleman portrayed himself as the gold expert while Podesta presented the opportunity of seeding
a new fund and how IBI could benefit. At this meeting Coleman represented that he and Podesta
were equal partners in the new fund but that equity could be had by a "seeder."
13.

On Wednesday, May 6, 2009 Podesta again traveled to New York City after he

had arranged for Thomas Borbone, President of Thomas Group Capital, to fly from Atlanta, to
meet with securities attorneys to discuss creating the new fund and to prepare all documents.
14.

Podesta and Coleman also attended a second meeting during this trip with IBI

officers and Tom Borbone, President of Thomas Group Capital. During this meeting Podesta
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and Coleman represented to Tom Borbone they were equal partners in "any" fund that would be
created.
15.

Additionally, on May 6, 2009, Podesta, Coleman and Borbone met at 500 5th

Ave. in New York City at the Law Offices of Wollmuth, Maher, & Deutsh. Securities attorney
Mason H. Drake attended the meeting by phone while attorney Bhattacharji Sandip met with
Coleman and Podesta in person.
16.

At this meeting Coleman explained the new "physical" gold and silver program,

and sought input and guidance regarding the legal ramifications of such a fund, and more
importantly, the projected startup costs, including attorney fees. Podesta told Sandip that the
market for a mutual fund with very low minimums would be a "huge" success and raise more
assets than a Hedge-fund or LP. with high minimums. The question proposed; "was the new
fund possible"? Issues that ranged from daily deposits and withdrawals to daily pricing and
storage capabilities were discussed. During this meeting, Coleman told Sandip and Drake that he
and Podesta were equal partners in the endeavor.
17.

Unfortunately, although everyone believed the new fund had potential, Podesta

and Coleman were discouraged by the prospect of having to pay a huge retainer for legal fees to
create the requisite paperwork and filings for the new fund.
18.

Additionally, during 2009 Podesta traveled to Queens, New York on two

occasions with Coleman to meet an investor to discuss investing either in the new fund or to
provide seed money to help create the new fund.
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19.

On Thursday, May 2, 2009, Coleman and Podesta met with Ron Spurga, Vice

President of precious metals at ABN AMRO. Shortly thereafter, Podesta met again with Spurga,
and Coleman attended via telephone.
20.

Podesta paid for all his travel and lodging costs related to these meetings.

21.

Ultimately, however, Coleman and Podesta concluded that starting a completely

new fund was going to be too expensive, so Coleman and Podesta decided to incorporate
Podesta's company Street Search, LLC into the name of Coleman's existing fund.
22.

In consideration of Coleman's offer of 50% of Coleman's share of the LP that

would own the fund, Podesta agreed to allow Coleman to incorporate the name of Podesta's
company, and Podesta agreed to act as President and CEO of the new fund called "Street Search
Dollars and Sense Growth Fund."
23.

Coleman then modified the Confidential Private Offering Memorandum for

Dollars and Sense Growth Fund, LP on August 1, 2009, and produced a new memorandum
naming the fund as the "Street Search Dollars and Sense Growth Fund, LP." (The cover page to
that Offering Memorandum is attached as Exhibit 1.)
24.

Coleman represented to Podesta that Coleman would file the requisite documents

with the Securities and Exchange Commission to change the name of the fund.
25.

Coleman and Podesta then contacted Steven DuPont to work as a "finder,"

someone who would identify potential investors in the new fund, on August 4, 2009. In this email, Coleman confirms the agreement with Podesta. (Exhibit 2.)
26.

Podesta paid $10,000.00 to Steve DuPont, which was one half of Du Pont' s

retainer. Coleman paid the other half.
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27.

Hedge Fund Manager Magazine published an article on September 24, 2009

regarding the "launch" of the Street Search Dollars and Sense Growth Fund. Podesta was able to
promote the new fund and obtain this positive exposure through his contacts as the magazine.
Coleman and Podesta drafted an outline for the article in which they each

28.

provided biographical information, identified their professional experiences and expertise, and
specified their involvement in the management and operation of the new fund. (Exhibit 3.)
In November 2009 Podesta traveled to Idaho to meet with Coleman and to

29.

negotiate, on behalf of Street Search Dollars and Sense Growth Fund, LP, the acquisition or
rental of a building in which .to store precious metals invested in the fund.
30.

From Idaho, Podesta and Coleman traveled to Arizona and met with a wealthy

investor in Phoenix to discuss the investor's increased investment in the Fund. This investor had
invested 3-5 million dollars in August 2009 after the fund was renamed to the "Street Search
Dollars and Sense Growth Fund."
31.

On Tuesday November 3, 2009 Podesta and Coleman met with this wealthy

investor at his home, with eight or nine other people, including the investor's mother, and his
accountants.
32.

This investor had made initial investments in the fund beginning in August 2009

and was considering adding more money. However, before investing further, he wanted to meet
the principals Podesta and Coleman to discuss additional investments.
33.

Podesta began the meeting by discussing his 30-year experience on Wall Street

and explaining how the Street Search Dollars and Sense Fund operated and its growth potential.
Podesta handed out the Hedge Fund Week article, which included the outlines Podesta and
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Coleman had drafted, and then introduced Coleman to begin a slide show presentation on gold.
Coleman began his presentation by thanking "my partner Jeff' for that introduction.
34.

Later that day Podesta and Coleman joined the investor and his girlfriend for

dinner. The investor said that he liked what he saw and would add more capital if Podesta and
Coleman would address a few concerns he had. Over the next week or so Coleman referred
many of the investor's questions or concerns to Podesta for his guidance and input. After the
investor was satisfied with both Coleman and Podesta's response, the investor invested an
additional 10 to 15 million dollars.
35.

Based on the efforts of both Podesta and Coleman, this investor invested over

$20,000,000.00 in the new fund. Prior to Podesta's involvement, Coleman's prior fund peaked
at about $650,000.00 assets under management..
36.

Thereafter, in November 2009, Coleman disbursed to Podesta a 50% management

fee and 50% incentive fee, numbers consistent with Coleman's promise that Podesta owned 50%
of Coleman's interest.
37.

Then, Coleman got greedy. On March 2, 2010 Coleman wrote to Podesta and

indicated he wanted to "talk about the arrangement." Coleman admitted in the letter that he
"changed the name of the fund based on your [Podesta's] experience and track record of raising
capital," but then claims Podesta had not produced any new investors. (Exhibit 4.)
38.

In this letter, Coleman indicated he wants to divert all of the management fees to

"building out a secure facility [owned by Coleman's other company] and "running the operations
of the fund."
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39.

Coleman concluded by indicating he wants to change the "arrangement" "to be on

the basis of a consulting arrangement on the capital you raise and not part of the management
fees," which Coleman asserted were raised from the investments "by my clients."
40.

The next day, Coleman sent Podesta a proposed "contract" in an attempt to

disassociated Podesta and buy Podesta's interest. In this contract, which Podesta refused to sign,
Coleman admits that the Dollars and Sense Growth Fund, LP was "also named Street Search
Dollars and Sense Growth Fund, LP." (Exhibit 5.)
41.

When Podesta rejected the contract, Coleman removed the name Street Search

and all references to Jeff Podesta from the website.
42.

Coleman then sued Podesta and in a verified pleading alleged "Dollars and Sense"

and Profits Plus' business relationship with Podesta "and/or" Podesta's company, Street Search,
was always based on an "independent contractor consulting agreement." (Verified Complaint,
para. 17.)
COUNT ONE - BREACH OF CONTRACT

43.

The Counterclaimants incorporate each preceding paragraph of this Counterclaim

as if set forth herein.
44.

In Exhibit 3, Coleman acknowledges and confirms the existence of an agreement

with Podesta and Street Search.
45.

Although Podesta and Street Search fully performed as agreed, the

Counterdefendants breached and attempted to terminate the contract.
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46.

The Counterdefendants' conduct manifests an intentional and calculated decision

to breach the conduct, and under the circumstances, such conduct amounts to an extreme
deviation from reasonable standards of conduct.
47.

As a direct and proximate result of the Counterdefendants' conduct, Podesta and

Street Search have suffered damages in an amount of 1.4 million dollars. And as gold and silver
prices continue to increase, this damages amount increases daily.
COUNT TWO - CONSTRUCTIVE FRAUD

48.

The Counterclaimants incorporate each preceding paragraph of this Counterclaim

as if set forth herein.
49.

Coleman sought and established a business relationship with Podesta creating a

situation of special trust and confidence.
50.

Coleman represented, assured and knowingly gave reason for Podesta to believe

that he and Coleman had a business relationship in which Podesta owned 50% of Coleman's
interest in the Street Search Dollars and Sense Fund.
51.

These representations were false as Coleman, as soon as the fund was operating

and successful, intended to terminate the business relationship with Podesta and claim no such
relationship existed.
52.

Coleman's representations were material to Podesta because without the promise

of an ownership interest, Podesta would not have spent his time, energy and financial resources
in creating and promoting the Street Search Dollars and Sense Fund.
53.

Coleman knew his representations were false, but intended that Podesta rely on

Coleman's promises and assurance that Podesta owned 50% of Coleman's interest in the fund.
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54.

Podesta was not aware that Coleman's promises and assurances were false, and

reasonably relied on Coleman's promises and assurances.
55.

Podesta's reliance was reasonable as Coleman appeared to be a knowledgeable

businessman and as Coleman had represented to others that Podesta was Coleman's "partner,"
and that Podesta owned 50% of Coleman's company.
56.

Coleman's conduct, under the circumstance, amounts to an extreme deviation

from reasonable standards of conduct.
57.

As a direct and proximate result of the acts and omissions of Coleman, the

Counterclaimants have sustained and continue to sustain damages in an amount to be proven at
trial.
COUNT THREE - BREACH OF FIDUCIARY DUTY

58.

The Counterclaimants incorporate each preceding paragraph of this Counterclaim

as if set forth herein.
59.

As "partners" a special and fiduciary duty existed between Coleman and Podesta.

60.

Coleman breached his fiduciary duty to Podesta by attempting to terminate the

parties' contract and thereafter refusing to distribute fees and profits to which Podesta was
entitled.
61.

Coleman's conduct, under the circumstance, amounts to an extreme deviation

from reasonable standards of conduct.
62.

As a direct and proximate result of Coleman's conduct, the Counterclaimants

have sustained and continue to sustain damages in an amount to be proven at trial.

ANSWER TO COMPLAINT, COUNTERCLAIMS, AND DEMAND FOR JURY TRIAL - 13

000091

COUNT FOUR - DEMAND FOR AN ACCOUNTING

63.

The Counterclaimants incorporate each preceding paragraph of this Counterclaim

as if set forth herein.
64.

Despite Coleman's unilateral attempt to terminate the relationship with Podesta,

the agreement continued by law.
65.

Podesta is therefore entitled to demand an accounting and disclosure of all

business activities of Street Search Dollars and Sense Growth Fund, LP, or any entity from
which Coleman continued to conduct business that was previously known as Street Search
Dollars and Sense Growth Fund, LP.
COUNT FIVE - REQUEST FOR APPOINTMENT OF A RECEIVER

66.

The Counterclaimants incorporate each preceding paragraph of this Counterclaim

as if set forth herein.
67.

The Counterclaimants, according to Idaho Code§ 8-101(1), ask that the Court

appoint a receiver to manage all assets related to Street Search Dollars and Sense Growth Fund,
LP, or any entity from which Coleman continued to conduct business that was previously known
as Street Search Dollars and Sense Growth Fund, LP.
ATTORNEY FEES

68.

The Counterclaimants were forced to hire and retain legal counsel to pursue their

interests and are therefore entitled to recover according to Idaho Code § 12-120(3 ), § 12-121, §
12-123, and the Idaho Rules -0f Civil Procedure, the attorney fees they have expended.
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PRAYER FOR RELIEF
WHEREFORE, the Counterclaimants pray for judgment to enter against the
Counterdefendants jointly and severally as follows:
1.

For the Court to enter an order and judgment awarding the Counterclaimants

damages for breach of contract in an amount of at least $1,400,000.00, the exact amount to be
proven at trial.
2.

For the Court to enter an order and judgment awarding the Counterclaimants

damages for the Counterdefendants' fraud, the exact amount to be proven at trial.
3.

For the Court to enter an order and judgment awarding the Counterclaimants

damages for the Counterdefendants' breach of fiduciary duty, the exact amount to be proven at
trial.
4.

For the Court to enter an order requiring the Counterdefendants to provide a

complete accounting of all of the financial activities of Street Search Dollars and Sense Growth
Fund, LP. or any entity from which the the Counterdefendants continue to conduct business that
was previously the Street Search Dollars and Sense Growth Fund, LP.
5. For the Court to enter an order appointing a Receiver to manage and protect the assets
of Street Search Dollars and Sense Growth Fund, LP. or any entity from which the the
Counterdefendants continue to conduct business that was previously the Street Search Dollars
and Sense Growth Fund, LP. during the pendency of this action.
6. For any other relief the Court believes is appropriate based on the facts and
circumstances of this case.
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DEMAND FOR JURY TRIAL
The Defendants/Counterclaimants hereby requests a trial by jury on all contested issues
in this case.
DATED this 22nd day of February, 2011.
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 22nd day of February 2011, I served the foregoing, by
having a true and complete copy delivered via facsimile transmission to:
Kimbell D. Gourley
TROUT JONES GLEDHILL
FUHRMAN & GOURLEY, P.A.
The 9th & Idaho Center
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, 10 83701
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Copy No.

Name of Offeree.:

(This Offering ~emorandum does not constitute an offer unless the Offeree's name and
·~Memorandum-copy number appear abo.ve)

Stieet Search
Dol~s .mid- Sense Growth Fund, LP
A Delaware Limited Partnership

Confidential Private-Offering Memorandum

--August l; 2009

Pro_ljts.P11is CapitalManagement, LLC

Private and Confj~tial This Offering Memorandum constitutes a11 offering of these securities only i11 those jurisdictions
where they may b1dawfully Offered for sale and the1·ein only by persons permitted to sell such
securities and to th~!e _p€rsoi1s to whom they may be lawfully offered for sale. No securities
commission or simi/µr regulatory authority has reviewed this Offering Memorandum or has in
./JJ1)' way p{lSsed upo.)l tJ1e-ntBEils of the securities offered hereunder and a11y representation to the
contrary Ja a11 ·offen_ce. No pr-0spectus luM been filed with any-such a11thority in con11ecti011 with
the sec11rities offerf;!i hereunder. This Offering-Memorandum is confidential and is provided to
specific prospectivci11vestorsfor the purpose ofassisting them and their professional Advisers in
evaluating the secNr1ties offered hereby and is not to be construed as a prospectus or
advertisement or al!ublic offering of these securities.

EXHIBIT 1
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5/18/10 1:11 PM

(130 unread) Yahoo! Mall, Jeffpodesta2000

agreement to move foaward
View Contact

bcoleman
Steven Du Pont
Jeff Podesta

Steven,
I talked with Jeff. If ygu..ar.e .comfortable and .agree_jo.ibe.!ollow.ing J will..wir.e-the..$7..,.500 tomorrow.
1. Jeff and I agree ~ a payout structure of 20% to you for all management fees and incentive fees of the fund and up
front fees for private aa;o11nts Jhis payc11t wo•dd not include..tbaseparate storage....fees_
_

2. Upon raising $35 million you would be entitled to a 15% equity stake in the company that is currently owned 50% by
Jeff Podesta and 50%..-Qwned..bv...Bob Coleman •

.-

3. In order to market the fund the new name will be the Street Search, Dollars amt.s_~_nse Growth Fund, LP. The
general partner will remain Profits Plus Capital Management, LLC. This will require minimal paperwork and time to get
this arrangement off t!J.e..ground..
··

4. For inviduals or insfil11tions wanting ta awn..gald and/or sibter..thraugh._aprhtata_acco.~a-Client'.s..funds....will be
wired to Profits Plus C..apif.al .Managemerrt,_u_c lo purchase -the metal. F..Dr .clients.wanting their metal stored. with us,

the client would arr~nge storage through Idaho Armored Vaults. Profits Plus Capital Management will pay 20% of the
private account fee to you.
The-stGr-ase-fee. is.net sl:iai:eQ. ....,
s:·BQb..coleman will be 100% responsible for the investment management and operation of the fund and private
accounts: ·--.· · ·· ·· ... ·· .. ·· ··.. ••· ··...... "· .. ·
When you raise the required capital to become an equity owner we can review the operational responsibilities, titles,
structure, etc.
Please let me know if you agree. Once I receive your approval by email and wire instructions, I will send a wire for
$7 ,500 immediately.
Thanks
Bob Coleman

EXHIBIT 2
http:/ /us.mg2.mall.yahoo.com/dc/launch?.gx=l&.rand=S068o2tcjlhe2
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The Street Search
Dollars and Sense Growth Fund
An esi;entia.I component for evc:r:Yone's p<>rtfolio

Street Sean:h Dollars and Scnac Growth Pond

Ocher Precioos Metal Ftmds lllld Programs

The 9und holds all pbyll.ieal bullion privatdy outaide &he US

fiwmcial ~- ConllUqllently, rbe client 1s compl•ly
pmtoctod. in the event of a systemic collapec of the US fimmeial
system.

Molt lllllClll Qf~om mclal .IRAs, open-end llJd elcled•
cad muQJal fimdll, digiral pld prognuns. md p.pcl'
cati&ate :PrOsnuos me held within the gJobdl financial
system which is smceptiblc eo 8'*mic risk.

1be Fund~ physical gold and silver coins ot baJB and
bolds theln fD dclivcnble ronn.

Molt programs blly bullicm that ue not in dclivemble form
to lbe individual or lhcy simply bold Jiii.per contracts of
thcnict&l.

The Fund. can bsuc a distribution -. the ~Jient either in pltysieial
said and silver coins mid bars or cub.

Moat wolMmown fundll and prognlDlll either have oo
ability to, lll'e not dctrigood for, or have no inrcntion 1o
dcliv\':r phyiriClll mi::btl to the cl1ont.

~ nalt.

The .Fund holds all physical buUion sec\lfdy in an armored and
The Fwu.l l.a11 MD option (Mlilaltlc to store meials
in a. Jooa.tion clOlla' to the client.

MOil: programs are inJlerible, cmtnJ.ly IOOllllld, ond plllt
ofdle global filJ:ancial syaUm.

The Fund always holds at least eighfy ~t of client's i:oms
and bani in deliverable fonn.

d.eli'Wlfllhlo fbnn._

lbc Fund is desiped for lnwslors with CODCl!tn8 about the
~l:DRlt 1IWpaing with dJcir inveatmcDta.

.

MOllt prognum do nl)f hold die client's physical mclll1 in

Mmt prognms carry with lhcm the risk of bemg
controlled by US or global .financial institutious.

The Fund is Dimble and QB iact quiclcly tu protect the climit's
boldfop in tho ~t of any financial nr po'titical debacle.

.Most programs llC -way inJICJOlJlo and do not protect the
climt 1iom die obvious dmJ8Q111 of i."Ullliselltion and
ll)l!ttmnil;; fidlure..

The Fund ha& the ldri.lity lo benefit tho client by taking adVlnlllgl:
of gold and silwc pc~ rolatility 11nd acdvcly JIUD'l88iDg a 111Pall
portion oftbe filnd to me- die climt's tbnd value or the
number of' ounc:a in !he fund.

Most Pf'OllflllDIJ cc scatic. The number of' uunecs one buys
is fixed. 1bcnilbre, 1bc VBhle oflhc investment (1111y
appreeillb:ll as gold llDd sil-w:r rise.

·{'he Fund is veiy tlCXJ°ble

Most propms ""'extronJot, limiW to the kind of
account the Client CID !ilGla.

IWCOUDfB. JRAs, pensions,

and eaa accept alngJo and joint
401.JCs, trmls., aOcf fon:jgn 8Q.lowd1.

Jeff Podesta

Bob Coleman

111 dw President and Sole .Managing .Member of'Sttoot Seoteb,
_.LLC llinec its inception in 1996.
bias peMJUlly done dUe ~on m;R Chao 650 money
ilJlllllllF1 ad h.edg.:: fimd operntun in his career,
-·

.

~-..

...

bi a Reptered Rqwesmbl.tiw wilh Tho111M Gn:iup CapifaJ
'Nhcrc he ho1ds au his liecmea.
l) Fonoerly President of PllJ'ldiamMulti S~s:v F11J1d
2) National Sales Mmagcr fur Scha&r CuJlm Qlpiral

Matu1gm11:m (raised more lban $1 billion IUld lllllMCl Marketer
ofdleYear)

...

111 tho .Presi&mt IU1d Sole Mmmging Mtlftlfxr of Profits
Plus Capit;d M~ I.LC- PPCM i11111 RegWtcnxt
lnvcslmcmt AcMsor md the general patlner of the StJoi:t

Search Dollen and Sense Growth Fund, LP.
ii a Rcgilltaccl Iavatmcnt Ad\tisor

I) P.msjdmt otGoJd Silver VauJt, lLC
2) Received hi11 BS in ~ting mid FiDBnce .fi:'om
TOWRt'lfl Stnle Univenity (1992).
3) A n=nowo mtpClt in the dr.:livrsy of and Hie 'lunF for
preciOUll melals•

~) .~ior Offict;r with Kidderi'cabody & COmp.by llDd. Smith
Bainey.
.;
.
.. .

) · ·.·. "mlhis BA :&o1n 'Uiiiveraity ofViralma (J 971) and

~

from Comell UniVersity. .
-

;
i

·I

'>He scnyu OD ~ major boards and wiU serve u President
11nd cso.or~ stre.:t Sc:an:110o11an llDd ~ Qn)wt,11 Fund•
............

_____ ____
....._

· - - -----'-'----··
9£'.l.1.6£68021 : 01

EXHIBIT 3
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S/19/10 6:45 PM

(129 un(ead) Yahoo! Mail, Jeffpodesta2000

Re: Closing & Management Fee
View Contact

bcoleman
Jeff Podesta

Jeff,

We need to talk abom this aiTangenient. I was under the impression that you cou1d raise capital from your
own sources. The ortfy fundS'"taiseal'iave oeen-rrom my clients. Tue inanagement fees from.the fund are
going to building out a secure facility and running the operations of the fund. I can not afford nor justify to
pay you for mark~ing without any capital raised on your end.
......

I changed the name Of the fund ba8ect on your-expertise and track record of raising capital. Since August
2009, I have not s<(en any capital brought in from your clients or prospects. The funds I have paid you have

been fair compensation for your time and efful'ts.

I am frankly disgusted a5ourthe Dupont situation. rrelied on your advice to bring Itltb. on board and now
DuPont feels that J 6We hmfliiindreds of thous.ands of dollars. I can not have this hanging over my head
any longer. I have 'vastea$iO,OOtJ"and· counttess hours of time and out of pocket expenses dealing with
this individual. I &Jll now havmg to «tefend myself from· any accusations this individual dreams up. I have
invested my life int6this l5tis'tness to buird'thiHrust and confidence needed to attract clients. I do not want
to risk all my hard W"otk on someone-who cotilcl simply-sabotage my reputation fo1• his amusement. I have
been advised to ccunpletely disassociate myself from using Street Search because of Dupont alone. This
includes having Street S'earc1rremoved'ftoin tne name oftlie fiind and tfi.e vleosite.
I want to continue td" wor:K With you-; however~ the· arrangement needs to be on the basis of a consulting

an·angement on the capital you raise and not pal.1 of the nymagement fees raised by my clients. I would like
·
to discuss this with you.
Thanks

~.?.f~~~~~ ..
Jeff Podesta wrote:
Bob,
How did tbings gc.rwith the tests yeSterday"'? Also could you ·wire ASAP the

Manafement fees due over the Dec., Jan., Feb. period. Keep me posted. JP

EXHIBIT 4
1ttp:/ /us.mg2.mail.yahoo.com/dc/launch7.gx- l&.rand=bo5qa6omcaosl
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This contract between Robert Coleman, sole owner of Profits Plus Capital Management, LLC
and Jeff Podesta, sole owner of Street Search, LLC terminates all previous agreements and/or
arrangements either verbal or written regarding all aspects including all rights, obligations,
responsibilities, and revenue from the Dollars and Sense Growth Fund, LP also named Street
Search Dollars and Sense Growth Fund, LP effective as of March 1, 2010. Any and all future
agreements will be in writing and be valid from that date forward.
This agreement will be kept confidential. Robert Coleman and Profits Plus Capital Management
will not contact clients or investors of Jeff Podesta and Street Search. Jeff Podesta and Street
Search will not contact clients and investors of Robert Coleman, Profits Plus Capital
Management, and Dollars and Sense Growth Fund.
The wording Street Search will be removed from the title of the Street Search Dollars and Sense
Growth Fund, LP. Street Search will be removed from all documents (Offering Memorandum,
Limited Partnership Agreement, and Subscription Agreement)
Profits Plus will have to retain written consent from Jeff Podesta to use Street Search in any sales
brochures. Jeff Podesta will have to retain written consent from Robert Coleman to use Dollars
and Sense Growth Fund or Profits Plus Capital Management in any sales brochures.
Robert Coleman has never had and never will have any control or connection with the business
dealings or responsibilities of Street Search, LLC. Jeff Podesta has never had and never will have
any control or connection with the dealings or responsibilities of Profits Plus Capital
Management, LLC. Profits Plus Capital Management has always been and will continue to be the
sole owner of the Dollars and Sense Growth Fund, LP.
Robert Coleman will agree to pay the remainder portion of management fees owed to Jeff
Podesta for December 2009, January 2010, February 2010. The amount equals the sum of20% of
the gross management fee for the 3 months minus the $5,000 payment on January 19, 2010.
This amount totals as follows:
December 2009 - $6,703.00
January 2010 - $6,238.80
February 2010 - $6,400.00
The final and complete payment will be $14,341.80. This amount will be wired upon the
approval and acceptance of this agreement by Robert Coleman and Jeff Podesta.

Robert Coleman
Profits Plus Capital Management, LLC
March 3, 2010

Jeff Podesta
Street Search, LLC
March 3, 2010

EXHIBIT 5
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APR 2 1 2011
CHRISTOPHER D. RICH, Clerk
By JERI HEATON
DEPUTY

Kimbell D. Gourley/ISB #3578
TROUT+ JONES +GLEDHILL +FUHRMAN+ GOURLEY, P.A.
The 9th & Idaho Center
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
Email: kgourley@idalaw.com
Attorney for Plaintiffs
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
PROFITS PLUS CAPITAL
MANAGEMENT, L.L.C., a Delaware
limited liability company; and DOLLARS
AND SENSE GROWTH FUND, LP, a
Delaware limited partnership; and
ROBERT COLEMAN, an individual,

)
) Case No.: CVOC 1014540
)
) SECOND AFFIDAVIT OF ROBERT
) COLEMAN

~

)
)
vs.
)
)
JEFFREY PODESTA, an individual; and )
STREET SEARCH, L.L.C., a New Jersey )
)
limited liability company,
)
)
Defendants.

Plaintiffs,

~~~~~~~~~-)

JEFFREY PODESTA, an individual; and )
STREET SEARCH, L.L.C., a New Jersey )
)
limited liability company,
Counterclaimants,
vs.

)
)
)
)
)

~

PROFITS PLUS CAPITAL
_M_A_N_A_G_E_M_E_N_T_,_L_.L_._C_.,_a_D_e_la_w_a_re_ _)
SECOND AFFIDAVIT OF ROBERT COLEMAN - 1
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limited liability company; and STREET
SEARCH DOLLARS AND SENSE
GROWTH FUND, LP, a Delaware limited
partnership; fin/a DOLLARS AND SENSE
GROWTH FUND, LP, a Delaware limited
partnership; and ROBERT COLEMAN, an
individual,
Counterdefendants.

)
)
)
))

~
)

~

STATE OF IDAHO )
:ss
County of Ada
)
ROBERT COLEMAN, being first duly sworn upon oath, deposes and
says as follows:
1.

That I am one of the Plaintiffs, am over the age of eighteen years,

am mentally competent, and have personal knowledge of the facts stated herein.
2.

No contract exists between the Defendant Jeffrey Podesta, and

Dollars and Sense Growth Fund, LP, Profits Plus Capital Management, L.L.C.,
and/or Robert Coleman.
3.

No contract exists between Street Search, L.L.C. and Dollars and

Sense Growth Fund, LP and/or Robert Coleman.
4.

An oral agreement exists between Street Search, L.L.C. and Profits

Plus Capital Management, L.L.C., whereby Street Search, L.L.C. would be paid
for raising capital from Jeff Podesta's registered representative clientele and
Street Search's clientele.
5.

No written agreement exists between Street Search, L.L.C. and

Profits Plus Capital Management, L.L.C.
6.

Neither Street Search, L.L.C. nor Jeffrey Podesta is a general

partner of Dollars and Sense Growth Fund, LP.
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7.

Jeffrey Podesta was a licensed securities broker with the

Securities Exchange Commission. Jeffrey Podesta operated through his wholly
owned company Street Search, L.L.C. However, Jeffrey Podesta's securities
license expired in November 2009 and he is no longer authorized to sell, market,
or broker any securities. Mr. Podesta did not tell your affiant that his securities
license had expired, that he could not market Dollars and Sense Growth Fund,
LP to any potential investors, and that he was violating the law by attempting to
do so for Profits Plus Capital Management, L.L.C.
8.

Dollars and Sense Growth Fund, LP and your affiant have no

special relationship or fiduciary duty with Jeffrey Podesta or Street Search, L.L.C.
9.

Profits Plus Capital Management, L.L.C. also has no special

relationship with Street Search, L.L.C. or Jeffrey Podesta, but arguably has an
oral agreement with Street Search, L.L.C. as to the rendition of marketing
services.
10.

Dollars and Sense Growth Fund, LP incurs no expenses, costs, or

other overhead other than accounting, auditing, and legal expenses and the
payment of management fees and incentive fees to its general partner.
11.

Dollars and Sense Growth Fund, LP never enters into any contracts

other than with it accountants and attorneys, and is not authorized to enter into
any contracts, and Jeffrey Podesta and Street Search, L.L.C. knew this and knew
they could not enter into a contract with Dollars and Sense Growth Fund, LP.
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FURTHER YOUR AFFIANT SAYETH NAUGHT.
DATED this

2£2_ day of April, 2011.

Jt(L_
ROBERT COLEMAN

to day of April, 2011.
c:_..---.,-t4;\t:A;-::---:-'t>.--::,,.~4 o efL

SUBSCRIBED AND SWORN to before me this

J/.

TRAVIS WHEELER

· Notary. Publlc.

Notary Public for Idaho
U'JtA+\O
Residing at ~ ........
Commission expires: ¥\uc:, 3 l , 2o·, .;-

\24:-

State ot Idaho
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 2) f7 ky of April, 2011, a true and
correct copy of the foregoing document was served as follows:
Eric R Clark
CLARK & ASSOCIATES, ATTORNEYS
PO Box 2504
Eagle, ID 83616

[1(1 First Class Mail
[ ] Hand Delivery
[ ] Facsimile
[ ] Overnight Delivery
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TIME RECEIVED
May 12, 2011 9:42:01 AM
5/12/2011 9:40 AM

REMOTE CSID
208-939-7136

··•~T

FROM: 208-939-7136 CLARK _ASSOCIATES, ATTORNEYS AT LAW

To: 2876919

PAGE:

oM~Y oJ3 2 2011

CHRISTOPHER D. RICH, Clerk
ByJERIHEATON
DEPUTY

_,

ERIC R. CLARK, Esq.
CLARK & ASSOCIATES, ATTORNEYS
P.O. Box 2504
Eagle, Id 83616
Office: 208-830-8084
Fax: 208-939-7136
Idaho State Bar No. 4697
Attorney for Defendants/Counterclaimants
IN THE DISTRICT COURT OF THE FOURTH nJDICIAL DISTRICT
OF THE STA TE OF IDAHO, IN AND FOR THE COUNTY OF ADA

PROFITS PLUS CAP ITAL
MANAGEMENT, LLC, a Delaware limited
liability company; and DOLLARS AND
SENSE GROWTH FUND, LP, a Delaware
limited partnership; and ROBERT
COLEMAN, an individual,

Case No. CV OC 1014540

ANSWER TO COMPLAINT,
COUNTERCLAIMS AND DEMAND
FOR JURY TRIAL

Plaintiffs,
VS.

Judge Greenwood
JEFFREY PODESTA, an individual; and
STREET SEARCH, LLC, a New Jersey
limited liability company,
Defendants.

JEFFREY PO DESTA, an individual; and
STREET SEARCH, LLC, a New Jersey
limited liability company,
Counterclaimants,
vs.
PROFITS PLUS CAP IT AL
MANAGEMENT, LLC, a Delaware limited

NOTICE OF HEARING RE: DEFENDANT'S MOTION FOR ADDITIONAL TIME TO RESPOND
TO SUMMARY ruDGMENT - 1
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5/12/2011 9:40 AM

FROM:

--939-7136 CLARK _ASSOCIATES, ATTORNEYS AT LAW

2876919

PAGE: 002 OF 003

liability company; and STREET SEARCH
DOLLARS AND SENSE GROWTH FUND,
LP, a Delaware limited partnership; f/n/a
DOLLARS AND SENSE GROWTH FUND,
LP, a Delaware limited partnership; and
ROBERT COLEMAN, an individual,
Counterdefendants,

******
TO:

ABOVE NAMED PLAINTIFFS AND THEIR COUNSEL OF RECORD:
PLEASE TAKE NOTICE that on Wednesday, May 25, 2011, at 3:30 p.m., or as soon

thereafter as counsel can be heard, Defendants will call up for hearing DEFENDANTS'
MOTION FOR ADDITIONAL TIME TO RESPOND TO SUMMARY JUDGMENT before the
Honorable Richard Greenwood, District Judge, at the Ada County Courthouse, Boise, Idaho.
RESPECTFULLY SUBMITTED this 12th day of May, 2011.
CLARK & ASSOCIATES, ATTORNEYS

Eric R. Clark
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5/12/2011 9:40 AM

FROM:

-939-7136 CLARK _J\SSOCIATES, ATTORNEYS AT LAW

2876919

PAGE: 003 OF 003

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 12th day of May, 2011, I served the foregoing, by
having a true and complete copy delivered via facsimile transmission to:
Kimbell D. Gourley
TROUT JONES GLEDHILL
FUHRMAN & GOURLEY, P.A.
The 9th & Idaho Center
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, 10 83701

Eric R. Clark
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MAY 16 2011
CHRISTOPHER D. RICH Clerk

ERIC R. CLARK, Esq.
CLARK & ASSOCIATES, ATTORNEYS
P.O. Box 2504
Eagle, Id 83616
Office: 208-830-8084
Fax: 208-939-7136
Idaho State Bar No. 4697

By ELYSHIA HOLMES'
DEPUTY

Attorney for Defendants/Counterclaimants
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

PROFITS PLUS CAPITAL
MANAGEMENT, LLC, a Delaware limited
liability company; and DOLLARS AND
SENSE GROWTH FUND, LP, a Delaware
limited partnership; and ROBERT
COLEMAN, an individual,
Plaintiffs,
vs.
JEFFREY PODESTA, an individual; and
STREET SEARCH, LLC, a New Jersey
limited liability company,

Case No. CV OC 1014540

AFFIDAVIT OF JEFFREY PODESTA
FILED IN SUPPORT OF DEFENDANTS'
MOTION TO AMEND THEIR
COUNTERCLAIM TO INCLUDED A
CLAIM FOR PUNITIVE DAMAGES
AND
IN OPPOSITION TO THE PLAINTIFFS'
MOTION FOR SUMMARY JUDGMENT
Judge Greenwood

Defendants.

JEFFREY PODESTA, an individual; and
STREET SEARCH, LLC, a New Jersey
limited liability company,
Counterclaimants,
vs.
PROFITS PLUS CAPITAL
MANAGEMENT, LLC, a Delaware limited
AFFIDAVIT OF JEFFREY PODESTA FILED IN SUPPORT OF DEFENDANTS' MOTION TO AMEND THEIR
COUNTERCLAIM TO INCLUDED A CLAIM FOR PUNITIVE DAMAGES AND IN OPPOSITION TO THE PLAINTIFFS'
MOTION FOR SUMMARY JUDGMENT- I
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liability company; and STREET SEARCH
DOLLARS AND SENSE GROWTH FUND,
LP, a Delaware limited partnership; f/n/a
DOLLARS AND SENSE GROWTH FUND,
LP, a Delaware limited partnership; and
ROBERT COLEMAN, an individual,
Counterdefendants,

STATE OF NEW JERSEY
COUNTY OF MONMOUTH

)
) ss:
)

******

The undersigned, first being duly sworn upon oath, deposes and says:
1.

That I am over the age of eighteen (18) years; and that I have personal knowledge

of the facts set forth in this affidavit and am competent to testify to the same if called to do so.
2.

I own and operate a company named Street Search, LLC, which is a New Jersey

Limited Liability Company. Through my contacts and business experience, my company locates
investors and raises capital for investment opportunities. Street Search normally charges a
monthly fee for the service it provides.
3.

In 2008, Robert Coleman owned a fund, a Regulation "D" offering, called the

Dollars and Sense Growth Fund, LP. Coleman's company, Profits Plus Capital Management,
LLC, was the general partner in the limited partnership that owned the fund. The fund was only
mildly successful.
4.

I have personally performed due diligence on more than 650 money managers and

hedge fund operators in my career.
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5.

I was formerly the President of Paradigm Multi Strategy Fund. My role was to

perform the asset allocation for the fund. Other responsibilities included raising new capital for
the fund as well as cultivating the existing client base. At the time the Biden family owned part
of the firm.
6.

I was the National Sales Manager for Schafer-Cullen Capital in New York City.

Over a 3 year period I tripled the firm's account base while raising over 1 billion dollars.
Schafer-Cullen named me "Marketer of the Year" in 1995.
7.

I was also a senior officer with both Kidder, Peabody & Company and Smith

Barney. While at Kidder, I was honored as the highest producing first year broker in 1981.
Later in my tenure at Kidder, I became their National Training Director, responsible for training
over 300 new brokers per year. I also served as Sales Manager of one of New York's Branch
offices where I initiated a program where outside money managers were used as early as 1983.
At Smith Barney I set up a unique dividend capture program for the New York region. Later I
became a member of the President's Club which was only open to the top 5% of the firm's
brokers.
8.

I graduated from Montclair Academy in 1967 before attending the University of

Virginia. I achieved Dean's List status while studying economics and American Government at
UV A and graduated in 1971. I obtained a masters degree from Cornell University in Hotel and
Restaurant Administration. Thereafter, I built, owned, managed, and operated various tennis
facilities in the NY/NJ area.
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9.

I played tennis at UV A and was the captain and number one seed on the

nationally ranked UVA team. To this day, my association with tennis has helped my business.
10.

In May, 2008, Coleman contacted me regarding a fund Coleman wanted to create.

Apparently, Coleman's accountant recommended me to Coleman who sought my experience and
expertise to locate investors and raise money for Coleman's new fund that he called the Gold and
Silver Bullion Fund.
11.

I considered the opportunity, but initially indicated I needed my standard monthly

13.

Coleman was_unable to pay the fee, but wanted to associate with me and benefit

fee.

from my contacts and experience.
14.

Coleman also was in the precious metals storage business.

15.

Coleman offered 50% of Coleman's ownership in the "company" that was going

to own the fund in exchange for my assistance. Coleman also indicated that the fund would need
a place to store the precious metals invested and there would be additional storage fees possibly
generated from the investments.
16.

Thereafter, Coleman and I proceeded to pursue creation and marketing of the new

fund, which included contacting securities attorneys, and pursuing seed money investors.
17.

Exhibit 1 is a true and correct copy of a document Coleman and I created and

titled "Product, Market, and Opportunity." We created the document to promote the Gold and
Silver Bullion Fund. In the "Terms" section on page 2, Coleman confirmed as he had promised
me on many occasions that Street Search, LLC was an equity owner in the new fund.
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18.

On April 15th, 2009 Coleman and I met with IBI, a well known armored truck

and vaulting company that stores gold and silver, in New York. Coleman and I met with the
Chairman, Jack Mallon, and one of the Shields brothers, an owner, and the treasurer. Coleman
portrayed himself as the gold expert while I presented the opportunity of seeding a new fund and
how IBI could benefit. At this meeting Coleman represented that he and I were equal partners in
the new fund but that equity could be had by a "seeder," as indicated in Exhibit 1.
19.

On Wednesday, May 6, 2009 I again traveled to New York City after I had

arranged for Thomas Borbone, President of Thomas Group Capital, to fly from Atlanta, to meet
with securities attorneys to discuss creating the new fund and to prepare all documents.
20.

Coleman and I also attended a second meeting during this trip with IBI officers

and Tom Borbone, President of Thomas Group Capital. During this meeting Coleman
represented to Tom Borbone he and I were equal partners in "any" fund that would be created.
21.

Additionally, on May 6, 2009, Coleman, Borbone and I met at 500 5th Ave. in

New York City at the Law Offices of Wollmuth, Maher, & Deutsh. Securities attorney Mason
H. Drake attended the meeting by phone while attorney Bhattacharji Sandip met with me,
Borbone, and Coleman in person.
22.

At this meeting Coleman explained the new "physical" gold and silver program,

and sought input and guidance regarding the legal ramifications of such a fund, and more
importantly, the projected startup costs, including attorney fees. I told Sandip that the market for
a mutual fund with very low minimums would be a "huge" success and raise more assets than a
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Hedge-fund or L.P. with high minimums. During this meeting, Coleman told Sandip and Drake
that Coleman and I were equal partners in the endeavor.
23.

Unfortunately, although everyone believed the new fund had potential, we were

discouraged by the prospect of having to pay a huge retainer for legal fees to create the requisite
paperwork and filings for the new fund.
24.

Additionally, during 2009 I traveled to Queens, New York on two occasions with

Coleman to meet an investor to discuss investing either in the new fund or to provide seed
money to help create the new fund.
25.

We then arranged a meeting with Ron Spurga, who is the Vice President of

precious metals at ABN AMRO, an international banking conglomerate. Coleman and I met
with Mr. Spurga on Thursday, May 2, 2009. Shortly thereafter, I met again with Spurga, and
Coleman attended via telephone.
26.

I paid for all my travel and lodging costs related to these meetings and did so

based on Coleman's promised equity in the company.
27.

Ultimately, we concluded that starting a completely new fund was going to be too

expensive. We decided to incorporate my company name Street Search, LLC into the name of
Coleman's existing fund Dollars and Sense Growth Fund, LP.
28.

In consideration of Coleman's offer of 50% of Coleman's general partnership

share of the LP that would own the fund, I agreed to allow Coleman to incorporate the name of
my company, and I agreed to act as President and CEO of the new fund called "Street Search
Dollars and Sense Growth Fund, LP."
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29.

Coleman then modified the Confidential Private Offering Memorandum for

Dollars and Sense Growth Fund, LP on August 1, 2009, and produced a new memorandum
naming the fund as the "Street Search Dollars and Sense Growth Fund, LP." (True and correct
copies the first two pages of the "Amended and Restated Private Offering Memorandum" for
"Street Search Dollars and Sense Growth Fund, LP" are attached as Exhibit 2.)
30.

Coleman represented to me that Coleman would file all the requisite documents

with the Securities and Exchange Commission and state agencies to change the name of the fund.
(Exhibit 3 is a true and correct, but "redacted" by Coleman, copy of this e-mail.)
31.

Coleman also told me that it was not necessary to amend the offering

memorandum to add Street Search as a general partner as he simply could assign the general
partner's half interest to Street Search. That would allow us to operate without costly changes to
the Operating agreements. Coleman assured me as we moved forward that our relationship was
the same as he represented in Exhibit 1 that Street Search, LLC had an ownership interest in the
fund.
32.

Prior to "launching" the Street Search fund in August, in July, 2009, Coleman and

I contacted Steven DuPont to work as a "finder," someone who would identify potential
investors in the Street Search Dollars and Sense Growth Fund, LP.
33.

Coleman presented a consulting agreement which he and DuPont negotiated and

modified. Coleman and DuPont ultimately signed the agreement.
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34.

At no time did Coleman ever present to me or ask me to review or sign any

consulting agreement, although he had asked me to review the documents and terms negotiated
with DuPont.
35.

On July 30, 2009 Coleman sent me an e-mail asking me to pay half of DuPont's

retainer. I assumed Coleman was asking me to pay half of the retainer based on Coleman's
promise of half ownership. I paid the requested retainer. (A true and correct copy of Coleman's
e-mail is attached as Exhibit 4.)
36.

Then on August 4, 2009, in an e-mail to DuPont, Coleman confirms his promise

of my ownership. (A true and correct copy of Coleman's e-mail is attached as Exhibit 5.)
Coleman told DuPont and me, "2. Upon raising $35 million you [DuPont] would be entitled to a
15% equity stake in the company that is currently owned 50% by Jeff Podesta and 50% owned
by Bob Coleman .... Isl Bob Coleman."
37.

Notice in paragraph one of Exhibit 5 that Coleman begins with the statement,

"Jeff and I agree .... " Coleman acknowledged that he and I were negotiating as owners offering
a "stake" in our company.
38.

When asked about this e-mail in discovery, Coleman responded, under oath:

INTERROGATORY NO. 2: Referring to Exhibit 2, and in particular paragraph 2
of Coleman's e-mail to Steven DuPont, identify the "company that is currently
owned 50% by Jeff Podesta and 50% owned by Bob Coleman."
RESPONSE: Jeffrey Podesta and Robert Coleman were contemplating forming a
new mutual fund and owning and managing it together. Regretfully, this mutual
fund never came to fruition and was never formed, implemented, registered, or
operated.
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(True and correct copies of of Coleman's discovery responses, including his verification
signature are attached as Exhibit 6.)
39.

Despite Coleman's response under oath, on August 4, 2009 the "fund," Street

Search Dollars and Sense Growth Fund, LP was formed, implemented, registered, and we were

operating.
40.

Attached as Exhibit 7 is a true and correct copy of the signed consulting

agreement between Coleman and DuPont. Ultimately, Coleman substituted the original
language related to the fund and offered DuPont interest in his new company he called Gold
Silver Vault, LLC.
41.

I have read Coleman's Affidavit in support of the Plaintiffs' Motion for Summary

Judgment. Regarding Coleman's statement in paragraph 4 of his second affidavit, Coleman paid
me half of the fees he collected as the general partner of the fund as was our deal. 50% of the
inventive fees for the fund, and 50% of the management fees which Profits Plus collected.
42.

Coleman now claims that all of the investors in the fund, including Mr. Wrigley,

were "his clients." However, if Coleman's contention in paragraph 4 of his affidavit were true,
based on his claims that all of the investors were his clients and on his interpretation of our
contract, he would not have been obligated to pay me any fees. What Coleman now says and
what he actually said and did in the past simply do not correlate.
43.

Relying on Coleman's promises, I contacted Hedge Fund Manager Magazine.

On September 24, 2009, Hedge Fund published an article regarding the "launch" of the Street
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Search Dollars and Sense Growth Fund. I was able to promote the new fund and obtain this

positive exposure through my contacts at the magazine.
44.

Coleman and I drafted an outline for the article in which we each provided

biographical information, identified our professional experiences and expertise, and specified our
involvement in the management and operation of the Street Search Dollars and Sense Growth
Fund. Coleman reviewed and approved the draft we ultimately provided to Hedge Fund
Magazine. (A true and correct copy of the article and information we drafted is attached as
Exhibit 8.)
45.

Exhibit 8 indicates that I am to serve as "President and CEO of the Street Search

Dollars and Sense Fund," which was my understanding from Coleman, and consistent with
Coleman's Form D filing with the SEC. (See Exhibit 3.)
46.

In 2009, HSBC, a multinational bank that also owns and operates a large precious

metal storage vault in Manhattan, New York, "evicted" its retail gold and silver storage
customers to make room for large "institutional customers" in its limited vault space. This
action, based on Coleman's blog 1, created concern for available vault space throughout the
United States.
47.

In 2009, Coleman was storing precious metals for the Dollars and Sense fund, and

subsequently for the Street Search fund in a Garda facility in Nampa, Idaho.

1

Coleman is an avid "blogger." In 2008, on his blog, Coleman represented he owned companies called "Idaho
Armored, LLC," and "Idaho Armored Services."
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48.

However, in 2009, Garda told Coleman that it was closing its facility and

Coleman would need to relocate the precious metals from this facility by the end of 2009.
49.

On August 4, 2009, Coleman created a Limited Liability Company in Idaho called

Gold Silver Vault, and registered that company with the Idaho Secretary of State. Thereafter,
Coleman sought to rent or purchase a vault facility in the Boise area.
50.

In November 2009 I traveled to Idaho to meet with Coleman and to negotiate, on

behalf of Street Search Dollars and Sense Growth Fund, LP, the acquisition or rental of a
building in which to store precious metals invested in the Street Search Dollars and Sense
Growth Fund, LP.
51.

We located a bank-owned property, and Coleman told me his company Gold

Silver Vault, LLC was going to purchase the building and install the vault.
52.

From Idaho, Coleman and I traveled to Arizona and met with Phil Wrigley in

Phoenix to discuss his increased investment in the Fund. Mr. Wrigley had invested 3-5 million
dollars in August 2009 after the fund was renamed to the Street Search Dollars and Sense
Growth Fund. Mr. Wrigley signed Street Search Dollars and Sense Growth Fund subscription
agreements and limited partnership agreements.
53.

On Tuesday November 3, 2009 Coleman and I met with Mr. Wrigley at his home,

with eight or nine other people, including the investor's mother, and his accountants.
54.

Mr. Wrigley had made initial investments in the Street Search Dollars and Sense

Growth Fund beginning in August 2009 and was considering adding more money. However,
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before investing further, he wanted to meet the principals of this fund, me and Coleman, to
discuss additional investments.
55.

I began the meeting by discussing my 30-year experience on Wall Street and

explaining how the Street Search Dollars and Sense Growth Fund operated and its growth
potential. I handed out the Hedge Fund Week article, which included the outlines Coleman and I
had drafted, and then introduced Coleman to begin a slide show presentation on gold. Coleman
began his presentation by thanking "my partner Jeff' for that introduction.
56.

Later that day Coleman and I joined Mr. Wrigley and his girlfriend for dinner.

Mr. Wrigley said that he liked what he saw and would add more capital if Coleman and I would
address a few concerns he had. Over the next week or so Coleman referred many of Mr.
Wrigley's questions or concerns to me for guidance and input, as Coleman had done since Mr.
Wrigley first contacted Coleman. After Mr. Wrigley was satisfied with both Coleman and my
responses, Mr. Wrigley
57.

inve~ted

an additional 10 to 15 million dollars.

On November 5, 2009 Coleman sent me a draft of an e-mail he wanted to send to

Mr. Wrigley which I reviewed and approved. A true and correct copy of that e-mail is attached
as Exhibit 9. As I believed was accurate, Coleman began the letter with the statement, "Jeff and
I will provide the best service possible to meet you and your family's needs." Coleman then
sent the e-mail to Mr. Wrigley on November 5, 2009. (A true and correct copy of that e-mail is
attached as Exhibit 10.)
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58.

Based on our efforts, Mr. Wrigley invested over $25,000,000.00 in the new fund

in 2009. Prior to my involvement, Coleman's previous fund peaked at about $650,000.00 assets
under management.
59.

Thereafter, in November 2009, Coleman disbursed to me the promised 50%

management fee and 50% incentive fee, numbers consistent with Coleman's promise that I
owned 50% of Coleman's general partnership interest. (A true and correct copy of Coleman's e--

mail confirming this distribution is attached as Exhibit 11.)
60.

In December I requested that Coleman pay the management fees for October and

November 2009 by the end of the year. Coleman responded by paying the fees and stating, "I
wish to express my sincere appreciation for your dedication and expertise as we move forward
growing the business." (Emphasis added.) (A true and correct copy of that e-mail is attached as
Exhibit 13.)

61.

On March 2, 2010 I sent Coleman an e-mail requesting the management fees

Coleman owed for December 2009, and January and February 2010. (A true and correct copy of
my e-mail (beginning on the last page) and Coleman's responses is attached as Exhibit 13.)
62.

Coleman responded by indicating he wanted to "talk about the arrangement."

Coleman admitted in the e-mail that he "changed the name of the fund based on [my] experience
and track record of raising capital," but then claims I had not produced any new investors.
63.

In this e-mail, Coleman indicated he wanted to divert all of the management fees

to "building out a secure facility" [I believed was owned by Coleman's other company but
apparently Coleman now owns personally] and "running the operations of the fund."
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64.

Coleman concluded by indicating he wanted to change the "arrangement" "to be

on the basis of a consulting arrangement on the capital you raise and not part of the management
fees," which Coleman asserted were raised from the investments "by my clients."
65.

In Coleman's Verified Complaint, he states under oath in paragraph 17 that the

arrangement with me "and/or" my company had always been based on an "independent
contractor consulting agreement." If I was always a consultant, why would Coleman need to
propose a change to the "arrangement"?
66.

Coleman's reference to "his" clients is also wrong. We both were involved with

Mr. Wrigley's investment. Mr. Wrigley invested $25,000,000.00 [or more] in the Street Search
Dollars and Sense Growth Fund. Wrigley had not invested a dime in Coleman's prior fund.
67.

In Coleman's Affidavit dated October 29, 2010 and filed in opposition to my

motion to dismiss, in paragraph 24, Coleman testifies, "In Augµst of 2009, your affiant
communicated to Jeffrey Podesta that negotiations with Mr. Phil Wrigley were continuing and he
was very interested in investing in Dollars and Sense." However, once again Coleman is wrong.
Mr. Wrigley was interested in investing in the Street Search Dollars and Sense Growth Fund, not
in Dollar and Sense because in August 2009, Dollar and Sense no longer existed.
68.

I believed Coleman breached the agreement because he did not have funds to

close on and build out the property Coleman was purchasing to create the vault in which the
Street Search fund was going to store precious metals. I communicated that accusation to
Coleman in Exhibit 13.
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69.

On March 3, 2010, Coleman sent me a proposed "modification" in an attempt to

buy my interest. In this document, which I refused to sign, Coleman admits that the Dollars and
Sense Growth Fund, LP was "also named Street Search Dollars and Sense Growth Fund, LP."
(A true and correct copy of Coleman's proposed agreement he e-mailed to me on March 3, 2010
is attached as Exhibit 14.) He also admits he owes Street Search, L.L.C. money and used that
debt in an effort to extort my' agreement.
70.

When I rejected the proposed modification, Coleman removed the name Street

Search and all references to Jeff Podesta from the fund's website.
71.

In paragraph 2 of Coleman's second affidavit he testifies, "No contract exists

between the Defendant Jeffrey Podesta, and Dollars and Sense Growth Fund, LP, Profits Plus
Capital Management, L.L.C., and/or Robert Coleman." In paragraph 3, he claims, "No contract
exists between Street Search, L.L.C. and Dollars and Sense Growth Fund, LP and/or Robert
Coleman. And in paragraph 5 Coleman states, "No written agreement exists between Street
Search, L.L.C. and Profits Plus Capital Management, L.L.C."
72.

If these statements were true, then why did Coleman draft Exhibit 15, which he

states:
This contract between Robert Coleman, sole owner of Profits Plus Capital Management,
LLC and Jeff Podesta, sole owner of Street Search, LLC terminates all previous
agreements and/or arrangements either verbal or written regarding all aspects including
all rights, obligations, responsibilities, and revenue from the Dollars and Sense Growth
Fund, LP also named Street Search Dollars and Sense Growth Fund, LP effective as of
March 1, 2010. Any and all future agreements will be in writing and be valid from that
date forward.

AFFIDAVIT OF JEFFREY PODESTA FILED IN SUPPORT OF DEFENDANTS' MOTION TO AMEND THEIR
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73.

Contrary to Coleman's baseless contention, I do not need any securities license to

market or sell investments in the Street Search Dollars and Sense Growth Fund, LP. Coleman,
apparently in a vain attempt to discredit me, despite his fraud, testified in paragraph 7 of his
affidavit:
Jeffrey Podesta was a licensed securities broker with the Securities Exchange
Commission. Jeffrey Podesta operated through his wholly owned company Street
Search, L.L.C. However, Jeffrey Podesta's securities license expired in November
2009 and he is no longer authorized to sell, market, or broker any securities. Mr.
Podesta did not tell your affiant that his securities license had expired, that he
could not market Dollars and Sense Growth Fund, LP to any potential investors,
and that he was violating the law by attempting to do so for Profits Plus Capital
Management,L.L.C.
74.

Referring to Exhibit 2, in the Street Search Dollars and Sense Growth Fund, LP

Confidential Private Offering Memorandum dated August 1, 2009, Coleman confirms the
investment is exempt under Regulation "D" of the Securities Act of 1933, and in particular Rule
506.

75.

Coleman represented to me, to the SEC and to the public that I would be acting as

the "President and CEO" of Street Search Dollars and Sense Growth Fund. (See Exhibit 3.). As
the President and CEO I am free to solicit investors relating to investment in the Street Search
Dollars and Sense Growth Fund because of my relationship with the issuer. No securities license
is required, but Coleman already knows this.
76.

Initially, because the fund concept was new, large investors, such as ABN

AMRO, were reluctant to invest until the fund established some "traction." I believe we were on

AFFIDAVIT OF JEFFREY PODESTA FILED IN SUPPORT OF DEFENDANTS' MOTION TO AMEND THEIR
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the way to establishing that "traction" when we were able to attract investment of over
$25,000,000 in the Street Search Dollars and Sense Growth Fund in 2009.
77.

Gold and Silver prices were steadily increasing and did so through 2010. As of

April 2011, Gold reached an all time high of $1500 per ounce. At this point, the Street Search
Dollars and Sense Growth Fund, LP, if managed properly, should have investments of well over
$100,000,000.00.
78.

Coleman never mentions that he had changed the name of the Dollars and Sense

Growth Fund, LP on August 1, 2009 to the Street Search Dollars and Sense Growth Fund, LP, in
his Verified Complaint.
79.

On the very first line he states; "I. Plaintiff, Dollars and Sense Growth Fund, LP,

is, at all times relevant hereto was, a Delaware limited partnership ("Dollars and Sense")."
80.

Attached as Exhibit 15 are true and correct pages from Coleman's sworn

responses to discovery in which in his response to Interrogatory No. 15, confirms, as he
represented to me, that he ha~ changed the name of the LP on August 1, 2009. To have been
honest and accurate, Coleman's statement should have been: "I. Plaintiff, Dollars and Sense
Growth Fund, LP, and its successor, Street Search Dollars and Sense Growth Fund, LP were, at
all times relevant hereto, Delaware limited partnerships." Had he done so, however, it would
have raised the question as to why Coleman was using my company's name in his fund ifl were
merely a "consultant."
81.

Coleman was soliciting limit partnership investments in an LP he was calling

Street Search Dollars and Sense Growth Fund, LP, and was representing to me and to the general
AFFIDAVIT OF JEFFREY PODESTA FILED IN SUPPORT OF DEFENDANTS' MOTION TO AMEND THEIR
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public that Street Search Dollars and Sense Growth Fund, LP was "A Delaware Limited
Partnership." (See Exhibit 2.) If Coleman never changed the name of the fund with the State of
Delaware, his representation in Exhibit 2 was false. While the Street Search Dollars and Sense
Growth Fund, LP is exempt from registration, the Securities and Exchange rules and regulations
apply to honesty and accuracy in marketing exempt securities. If Coleman was representing that
Street Search Dollars and Sense Growth Fund, LP was "A Delaware Limited Partnership" when
he never changed the name of the limited partnership, then he has violated federal and state
securities laws.
82.

In Coleman's Affidavit he claims in paragraph 6 that "Neither Street Search,

L.L.C. nor Jeffrey Podesta is a general partner of Dollars and Sense Growth Fund, LP."
However, once again Coleman misnames the fund. Coleman promised interest in Street Search
Dollars and Sense Growth Fund, LP.
83.

As noted previously, on August 4, 2009, after he had drafted and issued the Street

Search Dollars and Sense Growth Fund, LP Private Offering Memorandum, (Exhibit 2),
Coleman represented to Steve DuPont, and to me, in Exhibit 5, a company existed in which
Coleman and I owned 50% interest each.
84.

I believed Coleman was referring to the general partnership because that is what

he told me.
85.

Coleman also represented that he did not need to list either me or Street Search,

L.L.C. as a general partner on the August 1, 2009 Street Search Dollars and Sense Growth Fund,
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LP Private Offering Memorandum, although he was using the name of my company in the title,
because as a general partner, Coleman could assign his interest in the general partnership.
86.

Thereafter, C0leman paid me 50% of the incentive fees and 50% of the

management fees he as the general partner received from investments in the Street Search
Dollars and Sense Growth Fund, LP. Coleman acknowledged and confirmed his promise in
Exhibit 11.
87.

Regarding paragraph 4 of Coleman's second affidavit, this statement is untrue. I

agreed to be the president of the fund and raise capital based on promised ownership interest.
During the 18 months I worked with Coleman, we communicated by e-mail or telephone almost
every day to discuss strategy and plans to develop the fund. Coleman's concern, and the reason
he was still a small fish, was because he had been a one-man show.
88.

Coleman requested that I draft or review literally all marketing material, review

critical communication and e-mails sent to prospective and current investors, and attend all
significant meetings during the 18 months prior to breaching our agreement in March 2010. I
did so, not as a "consultant," but as an owner in the company. Coleman acknowledges my
efforts in Exhibit 12 he sent to me on December 23, 2009 in which Coleman said, "I wish to
express my sincere appreciation for your dedication and expertise as we move forward growing
the business."
89.

Coleman sought my involvement in this project because of my reputation and

ability to raise capital. Coleman made me the president of the fund, and listed my credentials
and accomplishments on the fund website to add credibility to the fund. Coleman used the name
AFFIDAVIT OF JEFFREY PODESTA FILED IN SUPPORT OF DEFENDANTS' MOTION TO AMEND THEIR
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of my firm as part of the name of the fund for the same reason. However, just when the fund
was ready to grow exponentially and the market was perfect; Coleman tried to cut me out of the
deal because he did not have the money to build the vault.
90.

Coleman recently placed a video clip on his website in which he states the vault

maintains "nine figures" worth of precious metals.
91.

In his sworn discovery responses, Coleman stated that Profits Plus did not collect

any incentive fees from October 2009 though the first quarter of 2011. (A true and correct copy
of Coleman's Response to Interrogatory No. 7 and verification page is attached as Exhibit 16.)
However, based on his recent representations about the value of the precious metals in his vault,
and considering the increase in value of gold and silver during this time period, it is highly
unlikely no incentive fees were earned. In fact, the incentive fees alone in 2010 on the
$25,000,000, Wrigley invested in 2009, should have been well over $1,000,000.00.
92.

I believe that had Coleman not breached our agreement, ABN AMRO ultimately

would have invested as much as $100,000,000.00, if not more, into the fund.
93.

Based on my education, experience and knowledge, the Street Search Dollars and

Sense Fund, LP and its successor, (if Coleman has renamed the fund), is worth $20,000,000.00.
94.
\
\
\

\
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FURTHER YOUR /U'FIANT SAYETHNAUGHT.

/3

DATED this - - - - - day of May, 2011.

SUBSCRIBED AND SWORN to before me this

/3

day of May, 2011.

CARJA. HORN

NOTARY PUBLIC Of NEW JERSEY

U, Comla aloa Ell*es 4130114

CERTIFICATE OF SERVICE

~ day of May 2011, I served the foregoing,
I HEREBY CERTIFY that on the /
by having a true and complete copy delivered via facsimile transmission to:

b

Kimbell D. Gourley
TROUT JONES GLEDHILL
FUHRMAN &GOURLEY,P.A.
The 9th & Idaho Center
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, 10 83701

ERIC R. CLARK
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Product, Market, and Opportunity

Product
Objective. Provide a safe and secure method to own physical gold and silver bullion. The fund's flexible
approach provides the investor the ability to take physical delivery and ownership of the bullion.
Accessibility to the physical bullion will be given throughout certain times of the year. This unique
approach is not offered by any other fund. For investors wanting the benefits that physical metal offers,
this fund provides a simple yet secure environment that is fully insured and fully segregated. The precious
metal custodian will not encumber the precious metals and may hold the physical bullion in strategic
locations to provide accessible delivery to investors.

Gold md Siver ll.dlion Fund
The Fund will hold all physical bullion privately
outside the US financial system. Consequently,
the client is completely protected in the event of a
systemic collapse of the US financial system.
The Fund will purchase physical gold and silver
coins or bars and holds them in deliverable form.

Other Precious Metal Funds and Programs
Most assets of precious metal IRAs, open-end and
closed-end mutual funds, digital gold programs,
and paper certificate programs are held within the
global financial system which is susceptible to
systemic risk.
Most programs buy bullion that are not in
deliverable form to the individual or they simply
hold paper contracts of the metal.
Most well-known funds and programs either have
no ability to, are not designed for, or have no
intention to deliver physical metal to the client.
Most programs are inflexible, centrally located,
and part of the global financial system.

The Fund can issue a distribution to the client
either in physical gold and silver coins and bars or
cash.
The Fund will hold all physical bullion securely in
an armored and insured vault. The Fund has an
option available to store metals in a location closer
to the client.
The Fund always holds the client's coins and bars
Most programs do not hold the client's physical
in deliverable form.
metal in deliverable form.
The Fund is designed for investors with concerns
about the government tampering with their
investments.

Most programs carry with them the risk of being
controlled by US or global financial institutions.

The Fund is nimble and can react quickly to
protect the client's holdings in the event of any
financial or political debacle.
The Fund has the ability to benefit the client by
taking advantage of gold and silver price volatility
to increase the client's fund value or the number
of ounces in the fund.
The Fund is very flexible and can accept single
and joint accounts, IRAs, pensions, 401Ks, trusts,
and foreign accounts.

Most programs are very inflexible and do not
protect the client from the obvious dangers of
confiscation and systemic failure.
Most programs are static. The number of ounces
one buys is fixed. Therefore, the value of the
investment only appreciates as gold and silver
rise.
Most programs are extremely limited to the kind
of account the client can select.

EXHIBIT
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Market

Ibbotson Associates is a leading authority on asset allocation, providing products and services to help
investment professionals obtain, manage and retain assets. Bullion Management Group Inc.
commissioned Ibbotson to carry out a study with respect to the portfolio diversification benefits of gold,
silver and platinum bullion. The study covered a 33-year period from February 1971 to December 2004.
Ibbotson determined that of the seven assets classes, the precious metals asset class is the only one with a
negative correlation to other asset classes. It also concluded that precious metals is the only asset class
with a positive coefficient to inflation. Of particular note was that precious metals performed best when
they were needed the most by providing positive returns during the years that traditional asset classes had
negative returns. Ibbotson determined that investors can potentially improve the risk-to-reward ratio in
conservative, moderate and aggressive portfolios by including precious metals bullion with allocations of
7.1%,12.5% and 15.7% respectively.
Total assets managed by the world's largest 500 fund managers in 2007 was roughly $69.4 trillion
according to the Pensions and Investments/Watson Wyatt World 500 ranking.
The SPDR Gold Shares ETF is the largest private owner of gold bullion and has $52 billion dollars in
assets. Most other large precious metal programs have less than $1 billion in their respective programs.
According to the correct recommended allocation by Ibbotson Associates, the world continues to be very
under weighted in precious metals.
Our conclusion is this is a multi-trillion dollar market and a tremendous opportunity to pursue.
Opportunity

1)

To invest in, market, and own the world's only physical gold and silver bullion fund.

2)

To offer a unique product that can and will be distributed in both the United States and
Globally.

3)

To exponentially and effectively gather assets under management.

4)

To actively participate in a multi-trillion dollar market.

5)

Exit Strategy - sale of fund or merger at a later date.

1)

The investor ~ill invest $100 millon that will be invested by Profits Plus Capital
Management, LLC and Street Search, LLC in the new fund according to the prospectus.

2)

Investor to own 25% equity interest in the fund along with Profits Plus Capital
Management, LLC and Street Search, LLC.

Terms
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Copy No.

Name of Offeree-~

(This Offering M.emorandum does not constitute an offer unless the Offeree's name and
Memorandum-copy number appear above)

Stteet Search
Dollars·.and·
Sense Growth Fund'·LP
-~A Delaware Limited Partnership

Confidential Private Offering Memorandum

August r, 2009

Pro_llts..PJus CapitarManag.ement, L-Lc

Private and Con(id"ential This Offering Memorandum constitutes a11 offering of these securities only in those jurisdictions
where they may be-lawfully (if/ered for sale and therein only by persons permitted to sell such
securities and to thqse JJ€TSQ.1JS to whom they may be lawfully offered for sale. No securities
commission or simi/µr regulatory authority has reviewed this Offering Memorandum or has in
.a_ny way p{lSsed up0.1t themecits of the securities offered hereunder and a11y representation to the
contrary is a11 ·offen_ce. No pr-0spectus hfl& been filed with any such authority in connection with
the securities offert;___d hereunder. This Offering·Memorand11m is confidential and is provided to
specific prospectivci11vestorsfor the purpose of assisting them and their professional Advisers i11
evaluating the secw-1ties offered hereby and is not to be construed as a prospectus or
advertisement or al!ublic offering of these securities.

.EXHIBIT_2-___
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STREET Sr:AKCH Dol;LARS" ANO-SENSE GROWTH Fmm, l.iP- ...

INVESTMENT IN THIS PARTNERSHIP
N.ZN:Y-OLVEfr A Hl6H-BE-GR:E£-<H'·R:I8K
Street Search f>&Htt9. aftti. Sense-Gfewth- FtHMI; I.P (the- "Partnership")- is- a- Delaware-- limited
partnership organized in N'Ovember 2000, which -seeks substantial capital -appreciation -by investing in, and
trading precious metalf, equities, and other securities. Profits Plus Capital Management, LLC (the "General
Partner") is a Delawa~e limited liability company organized in June 200 I and will serve as the general
partner and investment mitnagel'-o.fthe--Pa-rlMrsltip.
The General Pjlrtner nray uti1ize 1everage, as permitted by the 'Partnersnip 's 1>roker/dea1ers. There
can be no assurance; that the investment objectives of the General Partner will be achieved. See
"INVESTMENT ME'\HODOLOGY," "MANAGEMENT OF THE PARTNERSHIP", "CONFLICTS
OF INTEREST" and."RISK ~AC'I9R-~~The Interests a1~ -beill!; privarely "'Off-ered -and -sold -by the Partnership -pursuant to -an exemption
from the registration provisions of the Securities Act of 1933, as amended (the "Act"), provided for in
Regulation D under tfi.e--Aet-ltl!ttl--lhtle-596--tlterettftt>-·"aecred-ited-mvestors" as defined in Rule S&}(a-)-of
Regulation D and "qualified clients" as defined in Rule 205-3 of the Investment Advisers Act of 1940, as
amended (the "Advisers Act''j. l'her-e wttl. -~ no ttl-es ch·aTg-es· -upon subscription for -interests. 'fh-e
minimum Interest that may be purchased is $100,000, unless waived by the General Partner. Interests may
be purchased as of the close-of bBsiness o~last-Bttstness D-ay of each- C1tlendar month; subjeet to-eertainrestrictions. All subscriptions received from prospective investors will be held in a separate, non-interest
bearing account until tj)e ·-end·--of the calemlar month. -in -whieh they 1lr-e -received -until -inv-ested -in the
Partnership. The Gen9ral Partner may reject any subscription in whole or in part for any reason. Interests
are transferable only with- tfto..C6Meltt &f-the--Gen6f'ltl- Partner: Upon- the-close· &f business- on- the- last
business day of each calendar month, all or a portion of such Interest may be redeemed on 30 days' prior
written notice to the (J~eral ·.Partner, -su~ect -to certain -restTietions. The -General ·Partner, in its wl-e
discretion, may waive the-forego-ing··rcstriction from time-to-time; however; any Interest or portion thereof
which is redeemed prior to the end of the first full 12-month period following its purchase will be charged a
Redemption Fee equal to 3.0% of the Net Asset Value of the Interest being redeemed. No secondary market
for the Interests exists, and none is likely to develop. See "PURCHASE PROCEDURE."

THE INTERESTS HAV:S- N&'P- B&E-N--·Affltt>VB&- OR-Dl-S-kPPR&VED- ltY ·THE- SE-clJRl't'IES
AND EXCHANGE C.OMM1SSION Ott~ ANY STATE -SECURITIES COMMISSION NOR HAS
THE SECURJTIE&' AND EXCHANGE COMMISSION OR ANY STATE SECURITIES
COMMISSION PASSED UPON THE ACCURACY OR ADEQUACY OF THIS OFFERING
M¥MORANDUM. AN~ Bll»RES.SN-'.F-A!IION-- 'F~ll-&€0N-'f.RA-RY.-IS-A-elHMJN·A-l. OFFS~;
GENERAL PARTNER
Profits PlV5-C-apital M11nagem-ent, L-L-C
The date of this Amended and Restated
Confidential Private Offering Memorandum (the "Memorandum")
is August 1, 2009.

.
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REDACTED

-------- Original Message -------Subject:Re: form D
Date:Tue, 18 Aug 2009 15:28:33 -0700 (PDT)
From:Jeff Podesta <jeffpodesta2000@yahoo.com>
To: bcoleman <bcole~an@goldsilvervault.com>
Looks fine. JP
--- On Tue, 8/18/09, bcoleman <bcoleman@goldsilvervault.com> wrote:
From: bcoleman <bcoleman@goldsilvervault.com>
Subject: Re: form D
To: "Jeff Podesta" <jeffpodesta2000@yahoo.com>
Date: Tuesday, August 18, 2009, 5:53 PM
Jeff,
I filed with the SEC the fund as doing business under "Street Search Dollar and Sense Growth

Fund, LP". The name of the fund on the filing simply relates with the Tax ID number which was
registered to Dollars and Sense Growth Fund, LP.
We can always amend this later if needed. You are listed as an executive officer on Form D.
Bob Coleman

bcoleman wrote:
Jeff,

Please review
Bob Coleman
Do You Yahoo!?
Tired of spam? Yahoo! Mail has the best spam protection around
http://mail.yahoo.com

EXHIBITi

PPCM000171
000134

(129 unread) Yahoo! Mail, jeffpodesta2000

5/19/10 11:10 AM

gold and sllver
bcoleman
Jeff Podeata

View Contact

Jeff:

Hope all is well. I spoke a little more with Steven. He wants to move forward with the transaction of wiring
money. I would like'to move forward, however I do not want to wire $!5~000 myself.·1 need to have some
fnm commitment~. "There are no assurances ancthe also·wants ownership in the company.
If this raises a substantial amount of new capital then it is money well spent. But there are no guarantees.
I was expecting that :ve each wire a sum of money to Steven so he could get started.
Let me know if this makes sense.
Thanks
Bob Coleman

ExHIBIT
http://us.mgZ.mall.yahoo.com/dc/launch?.gx= l&.rand=2 lkprusv5bfgv
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From: bcoleman [bcoleman@goldsilvervault.com]
Sent: Tuesday, August 04, 2009 4:06 PM
To:
Steven Du Pont
Cc:
Jeff Podesta
Subject:
agreement to move forward
Steven,
I talked with Jeff. If you are comfortable and agree to the following I
will
wire the $7,500 tomorrow.
1. Jeff and I agree to a payout structure of 20% to you for all
management
fees and incentive fees of the fund and up front fees for private
accounts.
This payout would not include the separate storage fees.
2. Upon raising $35 ~illion you would be entitled to a 15% equity stake
in the
company that is currently owned 50% by Jeff Podesta and 50% owned by Bob
Coleman.
3. In order to market the fund the new name will be the Street Search,
Dollars
and Sense Growth Fund, LP. The general partner will remain Profits Plus
Capital Management, LLC. This will require minimal paperwork and time to
get
this arrangement off the ground.

4. For inviduals or institutions wanting to own gold and/or silver

through a
private account, the client's funds will be wired to Profits Plus Capital
Management, LLC to purchase the metal. For clients wanting their metal
stored
with us, the client would arrange storage through Idaho Armored Vaults.
Profits Plus Capital Management will pay 20% of the private account fee
to
you.
The storage fee is not shared.
5. Bob Coleman will be 100% responsible for the investment management and
operation of the funq and private accounts.
When you raise the required capital to become an equity owner we can
review
the operational responsibilities, titles, structure, etc.
Please let me know if you agree. Once I receive your approval by email
and
wire instructions, I will send a wire for $7,500 immediately.
Thanks
Bob Coleman

EXHIBIT
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0'4/11/2011 07: 12 FAX

~ 007/024

INTERROGATORIES

INTERROGATORY N0.1: Please provide the complete name, address,
and telephone number of any person you claim will testify at trial that the
relationship between the parties in 2009 and 2010 was based on as
·independent contractor consulting agreement."
RESPONSE: The Plaintiffs have not yet determined who they will call to
testify as witnesses at the trial of this matter. However, it is anticipated that all or
some of the following individuals may testify:

1)

Robert Coleman, 70413th Avenue South, Nampa, ID 83651, (208)
468-3600;

2)

Stacy Coleman, 704 13th Avenue South, Nampa, ID 83651, (208)
468-3600;

3)

Jeffrey Podesta;

4)

Steven DuPont;

5)

Philip Wrigley;

6)

Ron Spurga;

7)

Corky Gowans;

8)

Brian Zucker, Zucker and Associates, PA. 1130 Campus Drive
West, Morganville, NJ 07751, (732) 536-4646;

9)

Robert Calamunci, Zucker and Associates, PA, 1130 Campus Drive
West, Morganville, NJ 07751, (732) 536-4646; and

10)

Jason Gray, CPA, MBA, JG CPAs, LLC, 3006 E. Goldstone Dr.,
Suite 134, Meridian, ID 83642, (208) 350-7304.

..

INTERROGATORY NO. 2: Referring to Exhibit 2, and in particular
paragraph 2 of Coleman's e-mail to Steven DuPont, identify the "company that is
currently owned 50% by Jeff Podesta and 50% owned by Bob Coleman"
PLAINTIFFSICOUNTERDEFENDANTS' RESPONSES TO
DEFENDANTJCOUNTERCLAIMANTS FIRST SET OF DISCOVERY - 4
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04/11/2011 07:13 FAX

~0081024

RESPONSE: Jeffrey Podesta and Robert Coleman were contemplating
fonning a new mutual fund and owning and managing It together. Regretfully. this
mutual fund never came to fruition and was never fonned, implemented,
registered, or operated.
INTERROGATORY NO. 3: Refemng to Exhibit 3, and in particular the

first paragraph, third sentence, identify by name, address and telephone number
of each person or entity referred to by Coleman as "my clients"
RESPONSE:

1) Philip Wrigley, PO Box 2800-324, Carefree, Arizona 85377;
2) Eugene Barnett Yates, 31512th Street, David, California 95616;

3) Electron Service Retirement Plan, Gary Redke, Trustee, 557 Douglas
Street, Pasadena, California 91104;
4) Bill Bowles. 15725 Upper Bertham Lane, Brookings, Oregon 97415;
5) Nick Barber, Idaho Banking Company, 673 E. Parkcenter Blvd., Boise
Idaho 83706; and
6) Other contacts and potential clients.
INTERROGATORY NO. 4: Refemng to Exhibit 3, and in particular the
first paragraph, forth sentence, identify by name, address and telephone number

the owner of the "seC\,lred facility" referenced in this letter.
RESPONSE: Idaho Armored Vaults, 2265 N. Samantha Court, Nampa,
Idaho.
INTERROGATORY NO. 5: Referring to Exhibit 3, and in particular the
third paragraph, Coleman states, "I have been advised to completely

PLAINTIFFS/COUNTERDEFENDANTS' RESPONSES TO
DEFENDANT/COUNTERCLAIMANTS FIRST SET OF DISCOVERY - 5
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0~/11/2011

~023/024

07:22 FAX

VERIFICATION
STATE OF IDAHO
: 88.

County of Ada

)

ROBERT COLEMAN, being first duly sworn, deposes and says:
That he is the Managing Member of Profits Plus Capital Management,

L.L.C., one of the Plaintiffs herein, that he has read the foregoing document, knows

the contents thereof, and believes the same to be true and correct to the best of his
infonnation, knowledge and belief.

PLAINTIFFS/COUNTl!:RDEFENOANTS' RESPONSES TO
DEFENDANT/COUNTERCLAIMAl'llTS FJRST SET Of DISCOVl!RY - 20
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CO.NSU.LTING AGREEMENT
This Agreement. by and between Steven Christian Du

PHll

located at 29·1

Alalani Street, Pukalani, Hu,vai'i 96788 (lwr·cinafl.cr rcfon-ed. to as the Consult.an I) and Profits Plus C.a.pilal Management., LLC, a Dclaw<ffc Limil.c(l Liability

Compauy p1•esently having its principal place of busiues:; al. 704 l3th Ave
South, Nampa, Tdaho,8~651 (ht!reinaf'lel' t•eler'l.'ed tom; 1.hc Advi:.mr') i.s made cffocl:iv(.~ as of August ·1, 2009.
WITNESS ETH:
Whereas, tl1c Advi1'm' wishes to obtain refon·als of poten lial client:;
( Clients: and the Consultant <fosiT't1!-! to n~for pol.{mf.ial c-ml.acL'i and acquaintances and make referrals to the Advi1"101~ whid1 rcf:{.1rrnls
Advisnr and may at,;tiisf 1:he /\dv.isor in obtaining

Now, t11erefore,
1.

1111:~ .Advisor and

I.nl\}'

iuvestn11~.11t

be of valt.u~ l:o tlw

advisory clients.

l:h(! Cornmltanl agrc<~ as follows;

The (}rnsultanl. agr!'!eS to use 1t::. bc~t; offorts !o c<.ml::;ict pnrsous m• m•ganfaD·

tio11s and to recommend 1.0 .\!ittch persons or organizations thal. the:y cnh~rtai11

proposals for the Advisor's iove.slment advisory services. Sunh proposals .sl-wll
be presented only by officers or• 1fosignated i.udividua.ls of the Advisor with the

assjstance of th<:)
Consullanl., if requested by the
2.

Advisor~

Tf1:hc Consuhant is the p1Y.1curing ('.ausc of a Client's becoming an iuvm;l.-

m.ent adviso1"Y dicnf· of tru·! Advjsor through opening an 11.ccou.111 "vit.h

Street
Search Dollars and Sense Growth I•'tmd, the Advisor wil.l p~y 20% of the management fee and inccnliw~ fee paid by the di<~fll. l.o the Advisor~ This 20% fo<-:

will continue to accrue to the Consnlt:.anl's' benefit as long as he
ht~

co1.1tinuc~ to

d' Advisor and ConsuJtant reviewed on a quarterly hasis). For purposes hereo.f, "procuring cauise"
service the Client (lo

determined hy rnulmtl

1.h1:

conse111.

rncans i11trod11ct.io11 and presenl:atinns, att<~ndance 1:11 mcd.irigs, coor•diualfot1 of

marketing activit.ics: ;md dt-'.livery to the Advisor of rhe Subscription AgreerllmH.
Advisor ·will pa.Y the Consultant's compensation on a qm.rterly basis no lat.er

than thirty (.30) days ofrccc~ipt of the compensa6on by the Advisor from 1.lw client· on account of whom the compensation is due.

3.

Payments to the Consultant arc to he ruadc as follow:>:

EXHIBIT
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A. 1\fannel' of Pa.rment to the Consultanl
Pm·cf:intage
foes reccivec hy
. . of the annual mana!!'emenl
v
... lhe Advii.-or on nc·
count of' clients for which 1.l1e Consult.ant was th<~ proem·ing cau&c shall he cal(1)
\,

culated from the date for the Advisor first reudcT's inveslmmll rnanagmrn~nl.
s1·~r'vit:e:;;

the

to the Clicnl and shall 1:ont.irnw until dfoc1ive date of' l.<'r111.in:.11io11 of

agn~ernent.

between such Client and lhc Advisor.
The 15':!t. ownership equil~y of' Gold Silv~r·Vaull, LLC wollld he

(2)
gra.nl.ed l.o Slenm Du Pont. when investments lot.a.ling $~15 million b,y his invHH·
t<m:i has been :received within mie ,rear f'rom tlrn daln ol'tltis a~Tccmcnl.. The
20% ownership equil)' of Gold Silv«irV:mlr~ LLC would ><.~ gr:rnlcd I.<> Stcvrn1
Du Pont wl1en investments totaling $50 million by his investors has been received within one year from I.he dal.<·l or this agrecnwnL S1cwm1 Du Pont must
m:~in1ai11 a $35 million level of' assets wh}ch is directJ,Y atLriJrnLablc to his effot'ls
and relationships. Failure to maintain the required as.~H~l levd m~y dfocl. the
O\vnership percentagf;' of cquily in Gold Siln!t' Vault., LU:. Jlowtm~r; 1l1is possi·
hie dumge in ownership equ.ity "";l1 l.18V!' no hearing '.lJl tJis curm11t co111ml1.:u11.
p~yont .level fol' assets raised.
(3}

Any furu:rc up front. payments to the consultaJJt will be viewed as a

dr·aw againi-ol. fol.ure commission payoul.l'l. As st.wh, I.ht·~ d1~1w t'equfres that li.mds

be paid ha.ck wi1·hin a reasonable tin1c if no asseLs are raised. Rt!asonahlc period

oftirnc dclined as ,1 monl.hs. Pavments for the draw n1av also be clcducl.ed from
~

•!

revenues owed to the consuh.1ml. for assets 1·ais1:\d

13.

Ex.penscs of the Consultant

Out-of-pocket expenses incurred b:y the Co11sultant in fvrn.ishi11g the scrvic<~s

he1·dn dc.:;cribcd i;hall he borne by the Cl)nsulla111., except in those in:-;lanc<~s
\.vJwre I.he Advisor ll{;'Tees to hear I.ravel, ent.erl.ainmelll, r·~la.iner or othe1· C:'<n
penscs of tbc Consult:rnl.. Consultant will provide itcmiwd CX[H!llSi~ r·t~pmts to
Advisor in instances where Advisor agt•ees to incur the ( on~ultauts expenses.

Ii. The Consult,'l,nt shall 1101. be an cmpl.oyec, Jtgent or orlie<:·r of' the Advism~.
hu1 shNll have the s111t.us of an 'iudcpendcnt ccmlractm· for all purposes. The
Consultant shaU not .render anv
inveslment advi.ce l.u amu 1>ersou or orQ"a.niza.
v
v
tion on behalf of the t\dvison The Co11s1.1ltanl should have~ 110 HXfWllss or implied
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If to Consult.au!;

lJ 1<1 Advisor:

Steven Chdstjan Du Po11t

l3ob Coleman

704 1.1th Ave Soul.h
Nampa, Idaho 83651

;ff

54

1.0 Blount Cirdc
Barrington, H.hmlc .1.slarni 02806

t.o such ol.hcr address as a pa!'ly m.ay from time t.o tirw~ spcci(y to the other in

wriling.

Any notice shall he dl'(:ctivc only upon receipt by

lfo~

party to which 1.ltc notice

it> addres:;;ed.

This .!\f,.>Tccment is inade pursuant t.o and shall be g•>vt!T"ried under and h,y,
the Acl and except l.o 1.hc extent i11consisl.ent therewith, I y the laws of the State
of Delaware.
fl.

'10. This Agreement (including the Exh ibiti:; hereto) contains the en I.ire
agreement of the parties, amJ I.here are no otJ1er 01J.l or~' r·i1.1.c11 ;igrc<~menls or
urn·forst.andings in 1•eganl to t.hc subjecl maUcr hcl'eot: Tf is Agreement UU:lj' he
Rllt!rnd or tunended orilv by a vvTitlen inslrumcnl executed hv an authorh:cd
·~
.,
"'
signatory of each of the Consultant. arid oft.he Adv.ism;
IN WITNESS \.VHJ!:REOF, Lhe parties have hereunlo set •hd1' hands as of' !:he
and y<~a.r first "'1'l'itten above,

d~y

Adv.isor:
Bob Coleman

Cousultaut:
St.even Christiau D11 Pollt

:::tJ~ ~=C Uv~''::"'·:~,.o~
1

Bob

Col{Jt--

''.·--

-
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aulhorily to enter into anJ agrecrncnl or m1dcrlaking on bch;:tlf of' the /\dvi:mr
with any person or organization or f.o otherwise bind ilw A.dvisor in any 11.ia.11uer.

5. The Consultant 1•cprcl'lc11l.s and \V(1rra11l.s 1.hat it is n»I. a pcr:mn who i1:t, m·
lia:-; hccn (<,i) subject to a Commission order is:.-iu~d under Sect.ion 203, (f) of the
Act; (b) convicted "''"ithin 111e pr·eviou& I.en year:; of' any fe'ony or rnisdcmcanor
involving conducl descrihcd in Sedim1 203 (c) (2j (A) (D: of the Act; (c) found h,r
the Commission to have Cll,i:mged
or heen conviclerl of (~l )ll~J-•fr1g
i II anv,,
vi.....
v
O"~

or the

<:ond11d. specif-led in paragr:J.ph~ 1~) 1 (·'i) 01· (ti) of Section 20:3 (c) of tlw Ad; (d)
suhj<:~ct to an order, judgment of decr·ee df~scr·ibed in 203 (c) (~) of 1.hc~ Ad, (A
cop,Y of' the provisions of the •\cl referred l.o herein shaJl be attached as Exhibit
D to this AgreementJThe Consultant further represents and war·ranl.s tlial. (i) ii.
is duly regist.cmid, qualified or ext~mpl. from any l'egistrat 011 rnquimd for the
pcrfornrnnce of its s<~rvices hel'eunder• a.ud (ii) its exec11fil)f1, delivery and perfon.nance of th.is Agreement will not vi.olate :rny prior agrcernen t t..ll' obligation
of tlw Consultant. The Consulta11I agre1~s t.hal it ~hall pr<m1p1.ly i11form 1·lw Advisor in writing of any event specified in dausc (:i) througl1 (d) of tbi::. Sect.ion 8,
a.ud shall prompl.ly relLu•n lo the J\dvism· any paymenls uf cumpensalion made
lwr1~und<-~r· prior l.o such time.

This Agrccrrn.~nt shall he effoct:ive as of August l, 200!::> and shall continue in
dfocl until terminated by cir her the /\dvisor or the Comull.anl upon !'lixly (()0)
day:; writl.en 1iolice lo the othe1; C'.'<Cf~p1· I.hat payrrwn1·s pursuant. l.o Sectioll 2
shall c:onlinuc to be rrn1de to lhe Consultant. for so long hS the fees due to the

6.

Aclviso:r pursuant to Section 2 hereof are received hy the Advi~m· on accotml. of'
a Client for which the Consultant was the procuring catt>e.

; . Thi:; Agreement. is not assig11abl.c by <!ii hrn· party in any ma.111w1; hy opm·a1io11 of the law or othcrwi!Sc, without the written const!lll. l.o the nou-assi"uing
1:1

"

pat'~Y

8.

All notifications arid communications required or permitted hereunder

shall be·~ delivered in pm-son or hy a natioually 1·ccognize(i del.ivei:y st~rvice wi1J1
proof' of ddivm:y, addr~ssed as follows:

000143
PPCM005675

EEK

1hc long and the >l1orl vf ii

TOP

LAUNCHES

ISSUE 160 24 September 2009

STREET SEARCH
DOLLARS AND
SENSE GROWTH
. S1RAIEGY
PrK:ei ..~ .o;:c:~s

GREEt~ LONG/

j lu·y~ s.·~~=l

LOOMIS SAYLES
& CO

SHORT FUND

11511!A1EG{

i=iR.1-:irro'•:sf':i.s 1:;;p·;;· 11~--

,~:~~~~:

I I I

ESTEKEtJE
CAPITAL

'\ S1RA1ffiY
' G~e~·

-- -. ARI,\

·---- ·,STRATEGY
: (JN..-? iii:-,~

:f r~~~~~~~re:+~ :I ~f~=~~~t""'·"'s
l

- - - - - - - - - ...

SfRAliuy

LR.~I

:! ~~~i~'~" !.Co -'.i ~~~~~
:1 r:cr)·::;~ :a~...

1'.:LT· s~:::-;

Bob Col!man____ , ~(r:·:~ ~~.,

I•

ij !_\:i:; .~1

!fiRi,, ·

·

ALPHA
STRATEGIES
FUND

---·

~-

·! ~-\=~r..e1 Sd·.::r~i2--rf!·:_'":_
•L_ _ _._ _ _ __

tlJ.iil(l I

PPCM launches physical
gold and silver growth fund
Profits Plus venture !ooks :o c:ddress risks of piecious metal ETFs
PROFITS
PLUS
O.PIT.\L
Jlfanag<ment lPPC\f), an IJahob~scd rtgistcred im·estment ad..-is~r.
has l.tun~hcd a php•lcal gold >nd ,;h·cr
fund, HF.\Ol'i:d: ha$ l12m"'1.
The offering, "lkd the Street
Search Dollar; znJ Sens" Growth
Fund, l'fO\idt-; a ;ecure mi:i:hod of
owoing phr;k,,J gold •nd silwr bu!Hon. It stOTQ the phy;ic~.l m•t•I N!tsid~

tha

nn~ncfal ~·.;tern

in

ship in pre.:iou; metals, this fund pro\idci peace of mind that in the 1!\'Cilt

one needs: the metal for a.ty r~on, it
i~ du~re tOr thi!m ...

ni~ funJ hes .! .::zp.tcilr \-.f S.500i:n.
!_j

COMEK GOLO FUTURES IS)
/.fl! OJ - 5£P1iJ915)
~t.;i(tl

t.I

in~t:r.?.:i

and fully scgrej!'ted arrnt'urd fadli\i~;. l~po11 distrihutfon, thi'. inw;t.;r
an r~u:fr~ c~s.h or lt~c rhysic:.J m~t=!
Bc>b (('l;;m~n. pre;!d~irt <>f P.!'C'.-1
said he wru~ted t\.' ~1'1?.:;h:: ~ fund. LI"'
addre..<:t tbi! 6dudi!ry concerns !:i'·u:r
plzguc mmy e>fthe paper .,,d precfou•
metal progi:amme> and ETf;;_ He 2l>t•
took into consider.Won in\-estor pro-

tection from nurueroU.I risks of the
financial and political .<)'<km.
"l.:nlih: most programm,.;, whkh
do cot pro\iJo onr right (-., the gold
a.-,d sil\er and simply represent twmer·

·

...

\

Gold Sih-er Vault, LLC'
Idaho
(208} 468-3600
F.AX (208) .J68-3800

Bob Coleman

New Jersey
(732) 757-7535
FAX {732) 450-3535
Jeff Podesta

website: '\'1\·w.golclsikernmlt.eom
email: info@'goldsilT'el'\'8lllt.ooru
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The Street Search
Dollars and Sense Growth Fund
An essential component for everyone's portfolio

Street Search Dollars and Sense Growth Fund

Other Precious Metal Funds and Programs

The Fund holds all physical bullion privately outside the US
financial system. Consequently, the client is completely
protected in the event of a systemic collapse of the US financial
system.

Most assets of precfous metal IR.As, open-end and closedend mutual funds, digital gold programs, and paper
certificate programs are held within the global financial
system which is susceptible to systemic risk.

The Fund purchases physical gol\i and silver coins or bars and
holds theDl in deliverable form.

Most programs buy buliion that are not in deliverable funn
to the individual or they simply hold paper contracts of
the metal.

The Fund can issue a distribution to the client either in physical
gold and silver coins and bars or cash.

Most well-known funds and programs either have no
ability to, are not designed for, or have no intention to
deliver physical metal to the client.

The Fund holds all physical bullion securely in an armored and
insured vault. The Fond has an option available to store metals
in a location closer to the client.

Most programs are inflexible, centrally located, and part
of the global financial system.

The Fund always holds at least eighty percent of client's coins
and bars in deliverable form.

Most programs do not hold the client's physical metal in
deliverable furm..

The Fund is designed for investors with concerns about the
government tampering with their investments.

Most programs carry with them the risk of being
controlled by US or global financial institutions.

The Fund is nimble and can react quick:Iy to protect the client's
holdings in the event of any financial or political debacle.

Most programs are very inflcxi'hle and do not protect the
client :from the obvious dangers of confiscation and
systemic failure.

The Fund has the ability to benefit the client by taking advantage
of gold and silver price volatility and actively managing a small
portion of the fund to increase the client's fund value or the
number of ounces in the fund.

Most programs are static. The number of ounces one buys
is fixed. Therefore, the value of the investment only
appreciates as gold and silver rise.

The Fund is very flexible and can accept single and joint
accounts, IRAs, pensions, 401Ks, trusts, and foreign accounts.

Most programs are extremely limited to the kind of
account the client can select.

Jeff Podesta
is the President and Sole Managing Member of Street Search,
I.LC sin~ its inception in 1996.
has personally done due diligence on more than 650 money
managers and hedge fund oper.rtors in his career.

Bob Coleman
is the President and Sole Managing Member of Profits
Plus Capital 1V1llllagement, LLC. PPCM is a Registered
Investment Advisor and the general partner of the Street
Search Dollars and Sense Growth Fund, LP.
is a Registered Investment Advisor

is a Registered Representative with Thomas Group Capital
where he holds all his licenses.
1) Formerly President of Paradigm Multi Strategy Fund

2) National Sales Manager for Schafer Cullen Capital
Management (raised more than $1 billion and named Marketer
of the Year)
3) Senior Officer with Kidder Peabody & Company and Smith
Barney.

1) President of Gold Silver Vault, llC
2) Received his BS in Accounting and Finance from
Towson State University (1992).
3) A renown expert in the delivery of and safe storage for
precious metals.

4) Will serve as the Sole and Primary Investment Advisor
and Chief Operational Officer for Street Search Dollars
and Sense Growth Fund.

4) Received hls BA from University ofVirginia (1971) and

masters from Cornell University.
S) He serves on several major boards and will serve as President
and CEO of the Street Search Dollars and Sense Growth Fund.
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REDACTED

-------- Original Message -------Subject:Re: email to wrigley
Date:Thu, 5 Nov 2009 07:00:08 -0800 (PST)
From :Jeff Podesta <jeffpodesta2000@yahoo.com>
To:bob <bcoleman@goldsilvervault.com>

Bob,
I had the opportunity while on the plane to catch up on my reading. In the most
recent Forbes Special Issue that reviews the wealthiest 400 guess who showed up?
William Wrigley Jr. from Lake Forest Illinois. Worth: 2.1 Billion!!! More than I
thought. The 4th generation Wrigley took over in 1999.
I think the e-mail to Phil is fine, however, with so much capital they may not want to
put either a floor or ceiling on the amount. We'll see.
i will call Corky in the next hour. Speak to you later. JP
--- On Thu, 11/5/09, bob <bcoleman@goldsilvervault.com> wrote:
From: bob <bcoleman@goldsilvervault.com>
Subject: email to wrigley
To: jeffpodesta2000@yahoo.com
Date: Thursday, November 5, 2009, 12:38 AM
Jeff,
Please review the following. I would like to send this (or an edited version) to Phil. This may
open the door for them to show us their hand. I think we need to capitalize while the iron is still
hot.
Jeff and I will provide the best service possible to meet you and your family's needs. I
understand the concern and justification over the fees for the fund.
I believe your mom and step dad would greatly benefit from having gold and silver in their
portfolio. This would certainly provide protection from currency instability and effects of rising
inflation not to mention the enormous risk facing fixed income portfolios in a potentially rising
interest rate environment. I truly feel the fund offers your mom and step dad a more structured
approach that offers much more flexibility. I have found that many investors who have relied on

~
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paper instruments in the past are more comfortable with the fund for various reasons, one of
which is having dedicated professionals looking out for their best interests. For example,
investors in the fund may greatly benefit over time from having a portion of the fund actively
managed which may enhance the return or reduce the risk of gold and silver.
As we have done in the past, I would like to design a pricing proposal that would encompass you
and your family's current and future interest in the fund and storage program. If you can provide
me a total dollar figure you and your family would like to invest, I would like to put together a
proposal that you and your family would be comfortable with.
I would certainly stress to your mom and step dad to start building positions as soon as possible.
As we have discussed, it is very easy to get caught up in the news (noise) and miss great
opportunities. Or as you stated so well precious metals provide an insurance policy for one's
financial health. Watching for the pullback is certainly great for adding to positions but I have
seen so many never start a position because they are trying to perfectly time the market for their
initial entry or have their opinions influence their decision rather than listening to what the
market is saying.

PPCM000170
000147

From:
To:
Sent:
Subject:

bob <bcoleman@goldsilvervault.com>
Phil Wrigley <philwrigley@cox.net>
11/5/200910:47:06 AM

pricing proposal for additions to the fund

Phil,
Jeff and I will provide the best service possible to meet you and your
family's needs. I understand the concern and justification over the fees
for the fund.
I believe your mom and step dad would greatly benefit from having gold
and silver in their portfolio. This would certainly provide protection
from currency instability and effects of rising inflation not to mention
the enormous risk facing fixed income portfolios in a potentially rising
interest rate environment. I truly feel the fund offers your mom and
step dad a more structured approach that offers much more flexibility. I
have found that many investors who have relied on paper instruments in
the past are more comfortable with the fund for various reasons, one of
which is having dedicated prof~ssionals looking out for their best
interests. For example, investors in the fund may greatly benefit over
time from having a portion of the fund actively managed which may
enhance the return or reduce the risk of gold and silver.
As we have done in the past, I would like to design a pricing proposal
that would encompass you and your family's current and future interest
in the fund and storage program. If you can provide me a total dollar
figure you and your family would like to invest, I would like to put
together a proposal that you and your family would be comfortable with.
I would certainly stress to your mom and step dad to start building
positions as soon as possible. As we have discussed, it is very easy to
get caught up in the news (noise) and miss great opportunities. Or as
you stated so well precious metals provide an insurance policy for one's
financial health. Watching for the pullback is certainly great for
adding to positions but I have seen so many never start a position
because they are trying to perfectly time the market for their initial
entry or have their opinions influence their decision rather than
listening to what the market is saying.
I am in LA so I will be checking my emails from time to time.If you have
any questions, please do not hesitate to call my cell at 208-387-1700.
Thanks,
Bob Coleman

10__
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REDACTED

-------- Original Message -------Subject:Re: incentive fee
Date: Thu, 12 Nov 2009 17:09:06 -0700
From: bcoleman <bcoleman@goldsilvervault.com>
To:Jeff Podesta <jeffpodesta2000@yahoo.com>

Jeff,
I calculated the fees and the wire to send you. Let me know if you have any questions. Your wire
should be $19,841.83.

~~~!~~t\ ~~.· •._fit111ffi~!~~!~~M
1

r

;

'

~

'

!

.

'

CQ-~frn~~,~gebi.~~tf~~-~---::·_:-·. _-_-1 __ s} (Q~.4-_99.:L$~~~~ff@= :~-~=-.:~].~~~fI~~Q91
1§.Q~~9f·i!,~Lr.r.i_~.t!.~a~rn~n.tf~~---~ ... giJ?.QP_,l_J1l12:~~.L_____ JJI,?fi!:eiP..'

Thanks
Bob Coleman
bcoleman wrote:
Jeff,
The total incentive fee payable is $35, 115.
The total management fee from Aug and Sept is $3,036 and $6,817 respectively. The fees for
accounting and storage have not been deducted from these fees. One third of the management fee
is the storage expense and zucker charges $1,000 a month.

Thanks
Bob Coleman
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REDACTED

-------- Original Message -------Subject:Re: Oct. & Nov. Management Distribution
Date: Wed, 23 Dec 2009 11 :29:08 -0700
From: bcoleman <bcoleman@goldsilvervault.com>
To:Jeff Podesta <jeffpodesta2000@yahoo.com>
Jeff,
I am wiring you $6,606.60. This is 20% of the gross management fees for October and
November. I wish to express my sincere appreciation for your dedication and expertise as we
move forward growing the business.
I am hoping to close on the building this week. The bank is requiring me to put more money
down than first quoted.
I am working with Corky to start the build out by the first week in January.

Thanks
Bob Coleman
Jeff Podesta wrote:
Bob,
Is there any way we could take the Oct-Nov. Management fee ASAP ? Hoping
to handle some year-end stuff. Thanks, Jeff

EXHIBIT

1-z...

PPCM000186
000150

3/3/10 9:11 PM

Yahoo! Mall Oeffpodesta2000)

Re: Closing & Management Fee
Jeff Podesta

View Contact

bcoleman

Bob,
You are 50% owner of the fund.I have written proof. I have verbal agreements. I have multiple
witnesses that heard you say we are
50150 partners. I have conversations where you were worried if we took on another 11 partner11 you would
have less than 50%. Remember
Thomas Group,remember IBI, remember ABN? You have crossed the line from being ethical to being
a criminal. You have entered
into a contract to buy a building that is in your own name . A building that is oversized . As you have
said "we" need only about 10%
of the space. You said back in November that you had the money. I didn't for a moment think you
would "steal" my part of the fees
to "close" on this building. I guess when you screwed up investing the fund in December and didn't
hedge the assets you decided
to cross the line. Bob - until I got involved you never raised money or had any high level prospects or
meetings. In fact the biggest
client to come into our fund came in after we had our agreement. Bob - as a partner you "failed" to
close on a location in December.Inexcuseable.
Also in December you failed to perform as a "fund manager." No profits in an asset class where all
your peers were
making money for the clients. It is time to face reality. According to my records that would include the
months of October, November,
December, January, February, and March there are fees due me of at least $109,412.

From: bcoleman <bcoleman@goldsllvervault.com>
To: Jeff Podesta <jeffpodesta2000@yahoo.com>
Sent: Wed, March 3, 2010 2:59:08 AM
Subject: Re: Closing & Management Fee

Jeff,
I am not stealing anything. As the owner and investment manager of the fund, I have a .fiduciary
responsibility to secure the assets of the fund. Part of my responsibility is to create an environment that
protects the fund's assets.
The arrangement or agreement between you and I was based on your ability to raise capital. We were to
share the net fees on capital we both raised. The fact is since August 2009, you have not brought any clients
to the fund. I have not seen any true interest from potential investors regarding the marketing efforts
(example Hedgefund weekly article) and have lossed $10,000 and numerous hours of time and out of
pocket expenses on a consultant which you recommended. The sharing of fees did not have anything to do
hllp:/ /us.mg2.mall.yahoo.com/dc/launch?.gx= l&.rand~eheg8sral8up4
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with the ownership and control of the fund.
Please read the following attachment which terminates our current relationship and has calculated the
management fee owed to you. I would like to continue working with you, however, we need an agreement
that provides more incentive to you for capital that you raise. After signing the attachment, I would suggest
a consulting arrangement whereby you receive a higher weighting split of the incentive and net
management fees on assets you raise. This would encourage and incentivize you to raise capital.
I would like to move forward and not waste any efforts you have spent creating interest for the fund.

Thanks
Bob Coleman
Jeff Podesta wrote:
Call me in the morning.Read sentence #4. Illegal, IllegalJllegal. And then some. Remember it
is "we" not 11111 • You are 50% and I am 50%.
That is the agreement NOT an arrangement. Stealing MY portion of the fees for your personal
use is against the law .I am your partner not
a hired worker.
From: broleman <bcoleman@goldsilvervault.com>
To: Jeff Podesta <jeffpodesta2000@yahoo.com>
Sent: Tue, March 2, 2010 1:14:43 PM
Subject: Re: Closing & Management Fee

Jeff,
We need to talk about this arrangement. I was under the impression that you could raise capital
from your own sources. The only funds raised have been from my clients. The management
fees from the fund are going to building out a secure facility and running the operations of the
fund. I can not afford nor justify to pay you for marketing without any capital raised on your
end.
I changed the name of the fund based on your expertise and track record of raising capital.
Since August 2009, I have not seen any capital brought in from your clients or prospects. The
funds I have paid you have been fair compensation for your time and efforts.
I am frankly disgusted about the Dupont situation. I relied on your advice to bring him on
board and now DuPont feels that I owe him hundreds of thousands of dollars. I can not have
this hanging over my head any longer. I have wasted $10,000 and countless hours of time and
out of pocket expenses dealing with this individual. I am now having to defend myself from
any accusations this individual dreams up. I have invested my life into this business to build
the trust and confidence needed to attract clients. I do not want to risk all my hard work on
someone who could simply sabotage my reputation for his amusement. I have been advised to
http://us.mg2.mall.yahoo.c:om/dc:/launch7.gx .. 1&.rand-eheg8sral8up4
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completely disassociate myself from using Street Search because of Dupont alone. 1bis
includes having Street Search removed from the name of the fund and the website.

I want to continue to work with yo~ however, the arrangement needs to be on the basis of a
consulting arrangement on the capital you raise and not part of the management fees raised by
my clients. I would like to discuss this with you.
Thanks
Bob Coleman

Jeff Podesta wrote:
Bob,
How did things go with the tests yesterday? Also could you wire ASAP the
Management fees due over the Dec., Jan., Feb. period. Keep me posted.

http://us.mg2.mall.yahoo.com/ de/launch? .gx- l&.rand=eheg8sral8up4
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This contract between Robert Coleman, sole owner of Profits Plus Capital Management, LLC
and Jeff Podesta, sole owner of Street Search, LLC terminates all previous agreements and/or
arrangements either verbal or written regarding all aspects including all rights, obligations,
responsibilities, and revenue from the Dollars and Sense Growth Fund, LP also named Street
Search Dollars and Sense Growth Fund, LP effective as of March 1, 2010. Any and all future
agreements will be in writing and be valid from that date forward.
This agreement will be kept confidential. Robert Coleman and Profits Plus Capital Management
will not contact clients or investors of Jeff Podesta and Street Search. Jeff Podesta and Street
Search will not contact clients and investors of Robert Coleman, Profits Plus Capital
Management, and Dollars and Sense Growth Fund.
The wording Street Search will be removed from the title of the Street Search Dollars and Sense
Growth Fund, LP. Street Search will be removed from all documents (Offering Memorandum,
Limited Partnership Agreement, and Subscription Agreement)
Profits Plus will have to retain written consent from Jeff Podesta to use Street Search in any sales
brochures. Jeff Podesta will have to retain written consent from Robert Coleman to use Dollars
and Sense Growth Fund or Profits Plus Capital Management in any sales brochures.
Robert Coleman has never had and never will have any control or connection with the business
dealings or responsibilities of Street Search, LLC. Jeff Podesta has never had and never will have
any control or connection with the dealings or responsibilities of Profits Plus Capital
Management, LLC. Profits Plus Capital Management has always been and will continue to be the
sole owner of the Dollars and Sense Growth Fund, LP.
Robert Coleman will agree to pay the remainder portion of management fees owed to Jeff
Podesta for December 2009, January 2010, February 2010. The amount equals the sum of20% of
the gross management fee for the 3 months minus the $5,000 payment on January 19, 2010.
This amount totals as follows:
December 2009 - $6,703.00
January 2010 - $6,238.80
February 2010 - $6,400.00
The final and complete payment will be $14,341.80. This amount will be wired upon the
approval and acceptance of this agreement by Robert Coleman and Jeff Podesta.

Robert Coleman
Profits Plus Capital Management, LLC
March 3, 2010

Jeff Podesta
Street Search, LLC
March 3, 2010
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disassociate myself from using Street Search because of DuPont alone. This
includes having Street Searched removed from the name of the fund and
website." Please identify by name, address, and telephone number of the person
to which Coleman refers as providing this advice.
RESPONSE: Mr. Harris Coleman, 4513 Hornbeam Drive, Rockville,
Maryland 20853.
INTERROGATORY NO. 6: State the gross management fee paid for
managing the fund for October, November, and December 2009, each month in
201 O and each month in 2011 to date.
RESPONSE: See Exhibit A attached hereto.
INTERROGATORY NO. 7: State the incentive fee paid relating to the
fund for October, November, and December 2009, each quarter in 201 O and first
quarter 2011.
RESPONSE: No incentive fee was paid for the time period that is the
subject of this interrogatory.
INTERROGATORY NO. 8: If Plaintiff Coleman has or has had a
professional license related to the investment profession, please identify the type
or nature of the license, identify the regulatory entity granting the license, and
identify the status of the license (Current, lapsed, ect .. ).
RESPONSE: The Plaintiff Robert Coleman has acquired the Series 7,
Series 24, Series 55, Series 63, and Series 65 professional licenses issued to
securities agents/brokers by the Securities and Exchange Commission, and all
such licenses are current.

PLAINTIFFS/COUNTERDEFENDANTS' RESPONSES TO
DEFENDANT/COUNTERCLAIMANTS FIRST SET OF DISCOVERY· 6
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name and date of the. "Confidential Private Offering Memorandumn that the Street
Search Dollars and Sense Growth Fund, LP, Confidential Private Offering
Memorandum amends and restates.
RESPONSE: Plaintiffs object to this Interrogatory for it states facts that
are inaccurate. Interrogatory 15 states that Robert Coleman made a statement
on page 2 of the Confidential Private Offering Memorandum. This is inaccurate.
Rather, Dollars and Sense Growth Fund, LP made a statement on the
Confidential Private Offering Memorandum. Without waMng such objection,
Dollars and Sense Growth Fund, LP issued a Confidential Private Offering
Memorandum dated November 1, 2007. The August 1, 2009, Confidential Private
Offering Memorandum amends and restates such prior Confidential Private
Offering Memorandum.
INTERROGATORY NO. 16: Referring to the Street Search Dollars and
Sense Growth Fund, LP, Confidential Private Offering Memorandum, dated
August 1, 2009, in which Coleman states on page 2, that this document is an
"Amended and Restated Confidential private Offering Memorandum," identify the
name and date of any "Confidential Private Offering Memorandum" that Coleman
claims amends and restates the Street Search Dollars and Sense Growth Fund,
LP, Confidential Private Offering Memorandum, dated August 1, 2009.
RESPONSE: Plaintiffs object to this Interrogatory for it states facts that
are inaccurate. Interrogatory 16 states that Robert Coleman made a statement
on page 2 of the Confidential Private Offering Memorandum. This is inaccurate.
Rather, Dollars and Sense Growth Fund, LP made a statement on the

PLAINTIFFS/COUNTERDEFENDANTS' RESPONSES TO
DEFENDANT/COUNTERCLAIMANTS FIRST SET OF DISCOVERY - 9
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Confidential Private Offering Memorandum. Without waiving such objection,
Dollars and Sense Growth Fund, LP issued on March 1, 2010, a Confidential
Private Offering Memorandum that amends and restates the November 1, 2007,
Confidential Private Offering Memorandum and August 1, 2009, Confidential
Private Offering Memorandum.
INTERROGATORY NO. 17: Describe each document, object or thing
intended to be introduced or utilized as an exhibit at the trial of this matter,
Including in your answer a description of the document or article, whether now
prepared or intended to be prepared; a exhibit, or the relevance of which is felt to
justify the use of the exhibit.
RESPONSE: Plaintiffs have not yet determined what documents, objects,
or things it intends to introduce or utilize as exhibits at the trial of this matter.
However, any of the documents being produced contemporaneously herewith

may be utilized as exhibits at the trial of this matter. This response will be
seasonably updated as Plaintiffs determine what exhibits will be utilized at the
trial of this matter.

REQUEST FOR PRODUCTION
REQUEST FOR PRODUCTION NO. 1: Please provide a complete copy
of the document(s) which you claim evidence as independent contractor
consulting agreement "between the parties".
RESPONSE: Plaintiffs do not assert that there exists a written
independent contractor consulting agreement. Rather, if an independent
consulting agreement exists, it is merely an oral or implied agreement. However,
PLAINTIFFS/COUNTERDEFENDANTS' RESPONSES TO
DEFENDANT/COUNTERCLAIMANTS FIRST SET OF DISCOVERY - 10
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I
VERIFICATION
STATE OF IDAHO

: es.
County of Ada

)

ROBERT COLEMAN, being first duly sworn, deposes and says:
That he is the Managing Member of Profits Plus Capital Management,

L.L.C., one of the Plaintiffs herein, that he has read the foregoing document, knows

the contents thereof, and believes the same to be true and correct to the best of his
information, knowledge and belief.

PLAINTIFFS/COUNTl!:RDEFENDANTS' RESPONSf:S TO
DEFENDANT/COUNTERCLAIMAMTS FfRST SET OP DISCOVERY - 20
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disassociate myself from using Street Search because of DuPont alone. This
includes having Street Searched removed from the name of the fund and
website." Please identify by name, address, and telephone number of the person
to which Coleman refers as providing this advice.
RESPONSE: Mr. Harris Coleman, 4513 Hornbeam Drive, Rockville,
Maryland 20853.
INTERROGATORY NO. 6: State the gross management fee paid for
managing the fund

for October, November, and December 2009, each month in

201 O and each month in 2011 to date.
RESPONSE: See Exhibit A attached hereto.
INTERROGATORY NO. 7: State the incentive fee paid relating to the
fund for October, November, and December 2009, each quarter in 2010 and first
quarter 2011.
RESPONSE: No incentive fee was paid for the time period that is the
subject of this interrogatory.
INTERROGATORY NO. 8: tf Plaintiff Coleman has or has had a
professional license related to the investment profession, please identify the type
or nature of the license, identify the regulatory entity granting the license, and
identify the status of the license (Current, lapsed, ect... ).
RESPONSE: The Plaintiff Robert Coleman has acquired the Series 7,
Series 24, Series 55, Series 63, and Series 65 professional licenses issued to
securities agents/brokers by the Securities and Exchange Commission, and all
such licenses are current.

PLAINTIFFS/COUNTERDEFENDANTS' RESPONSES TO
DEFENDANT/COUNTERCLAIMANTS FIRST SET OF DISCOVERY· 6
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I
YERIFICATION
STATE OF IDAHO
: 88.

County of Ada

)

ROBERT COLEMAN, being first duly sworn. deposes and says:

That he is the Managing Member of Profits Plus Capital. Management,
L.L.C., one of the Plaintiffs herein, that he has read the foregoing document, knows
the contents thereof. and believes the same to be true and correct to the best of his
infonnation, knowledge and belief.

PLAINTIFFSICOUNTl:RDEFENDANTS' RESPONSES TO
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CHRISTOPHER O. RICH Cl
Sy KATHY BIEH , erk

Kimbell D. Gourley/ISB #3578
TROUT• JONES +GLEDHILL +FUHRMAN+ GOURLEY, P_A.
The 9th & Idaho Center
225 North 9th Street, Suite 820
P.O. Box 1097

Depuiy

l

Boise. ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
Email: K99Hrle:y@idalaw.com
Attorney for Plaintiffs
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

PROFITS PLUS CAPITAL
MANAGEMENT, LL.C,, a Delaware
limited liability company; and DOLLARS
AND SENSE GROWTH FUND, LP, a
Delaware limited partnership: and
ROBERT COLEMAN, an individual,

)
) Case No.: CVOC 1014540

)
) THIRD AFFIDAVIT OF ROBERT

) COLEMAN
)
)
)
Plaintiffs,
)
vs.
)
)
JEFFREY PODESTA, an individual; and )
STREET SEARCH, L.L.C., a New Jersey )
limited liability company,
)
)
Defendants.

)

)
JEFFREY PODESTA. an individual; and )
STREET SEARCH, L.L.C., a New Jersey )
limited liability company,
)
Counterclaimants,
vs.

)
)
)
)
)
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)
PROFITS PLUS CAPITAL
)
MANAGEMENT, L.L.C., a Delaware
)
limited liability company; and STREET
)
SEARCH DOLLARS AND SENSE
GROWTH FUND, LP, a Delaware limited )
partnership; f/n/a DOLLARS AND SENSE )
GROWTH FUND, LP, a Delaware limited )
partnership; and ROBERT COLEMAN, an)
individual,
)
)
)
Counterdefendants.

)

STATE OF IDAHO )
:ss
)
County of Ada
ROBERT COLEMAN, being first duly sworn upon oath, deposes and
says as follows:
1.

That I am one of the Plaintiffs, am over the age of eighteen years,

am mentally competent, and have personal knowledge of the facts stated herein.

2.

On or about the 25th day of September 2000, Dollars and Sense

Growth Fund, LP., a Delaware limited partnership, was formed with the
Delaware Secretary of State ("Limited Partnership").
3.

On the 23rd day of July, 2001, Profits Plus Capital Management,

LLC, a Delaware limited liability company, was formed with the Delaware
Secretary of State ("Profits Plus").
4.

The sole general partner of the Limited Partnership was and is

Profits Plus Capital Management, LLC, a Delaware limited liability company.
5.

Robert Coleman was and is the sole member of Profits Plus,

6.

On or about the 10th day of August, 2009, the name of the Limited

THIRD AFFIDAVIT OF ROBERT COLEMAN - 2
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Partnership was changed to Street Search Dollars and Sense Growth Fund, L.P.
with the Delaware Secretary of State.

7.

On or about the 3rd day of March. 2010, the name of the Limited

Partnership was changed back to Dollars and Sense Growth Fund, L.P. with the
Delaware Secretary of State.
8.

Attached hereto as Exhibit A is a true and correct copy of the

Limited Partnership Agreement of Dollars and Sense Growth Fund, LP. (the
"Limited Partnership Agreement").
9.
I

I
!
i

II
I

Pursuant to Section 2.4 of the Limited Partnership Agreement, the

general partner (i.e., Profit Plus) was to receive a management fee equal to onetwelfth of one and one~half percent (1/1il'I of 1Y2%) of the Net Asset Value of

each limited partner's Book Capital Account. In addition, the general partner was

;

i

I

to be allotted and paid an incentive allocation equal to twenty percent (20%) of

I

the Net New Appreciation of each limited partner's Book Capital Account during

I

!

II
i

any calendar quarter.

10.

In 2010, Philip Wrigley, the primary partner of the Limited

I

Partnership, made demand for a reduction in these management and incentive

l

fees, and the Limited Partnership by and through Profits Plus agreed to the

I

same, rather than incur the risk that Philip Wrigley would remove his investment

I
!

i

in the Limited Partnership. The management fee was reduced to .65% of 80% of
the limited partner's Book Capital Account and the incentive fee was reduced to
zero of the Net New Appreciation of 80% of the limited partner's Book Capital

Account

THIRD AFFIDAVIT OF ROBERT COLEMAN - 3
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11.

The total management fees paid by the Limited Partnership to

Profits Plus are as follows:
a. 2009 - $79,271.00;
b. 2010 - $318,048.00; and

c. 2011 - $102,084.00.
12.

The total incentive fees earned by Profits Plus from the Limited

Partnership are as follows:

a. 2009 - $35, 115.00;

!

i

b. 201 O - $381,019.00; and

I
I
I

c. 2011 - $239,209.00.
The incentive fees for the third quarter of 2009 in the sum of $35, 115.00, and the

I

incentive fees have been paid to date.

i

i

I

second quarter of 2010 in the sum of $191,251.00 have been paid. No other

13.

Neither the Limited Partnership, Profits Plus, nor your affiant have

I

Il

previously had any relationship whatsoever with either Jeffrey Podesta or his

I

company, Street Search. L.L.C. prior to the involvement in relation to the Limited

II

Partnership and failed attempt to create an open-end mutual fund.

!

I

II

14.

Neither Street Search, L.L.C. nor Jeffrey Podesta have ever been

members, shareholders, partners, or owners of any entity with the Plaintiffs or
have any joint clients or customers.

15.

In essence, there has been no relationship, and specifically no

relationship of trust or confidence, ever established between any of the Plaintiffs
and either of the Defendants.

THIRD AFFIDAVIT OF ROBERT COLEMAN - 4
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16.

The Limited Partnership applied and received for exempt status

under Regulation "D" of the 1933 Securities Act, which limited the Limited
Partnership to no general advertising to the public. Thus, the limited
Partnership did not have the ability to solicit investors on any type of broad
marketing plan, and this greatly reduced the ability of the Limited Partnership to
obtain a broad range of investors.
17.

Thus, Street Search, L.L.C., by and through Jeffrey Podesta, and

Profits Plus, by and through your affiant, met with various professionals about
forming a new open-ended mutual fund that would be authorized by the SEC to
solicit investors and market the fund to a broad investor base. Regretfully, in the
I

I
II

!j
I

short term, the cost of forming such a new open-ended mutual fund was too
expensive and the economics of the concept were not manageable by the
parties, but the parties continued to work an alternative approach to funding the

I
I

i
i

.

start-up costs in order to make the new open-ended mutual fund feasible.

I

!

18.

Thereafter, Street Search, L.L.C., by and through Jeffrey Podesta,

I
l

sought from Profits Plus the authority to market investments in the Limited

i

Partnership on a limited basis in accordance with its exempt status.

I

l
i

!
I

19.

The standard in the securities industry for such marketing efforts is

I

that the originating broker/agent is to be paid 20-50 percent of any management

I

fee or incentive fee derived by the applicable entity (i.e. Profits Plus) for such

I

II

origination.

j

I

Ii
I!

20.

It is also the standard in the industry to pay advances to such

broker/agent against such future commissions/fees in order to help such

THIRD AFFIDAVIT OP ROBERT COLEMAN - 5
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broker/agent financially while initiating such marketing efforts. This is what
occurred between Street Search, L.L.C. and Profits Plus. There was no

agreement that Street Search, L.L.C. would be assigned a partnership interest in
the Limited Partnership by Profits Plus.
21.

However, in order to assist Street Search, L.L.C. in its marketing

efforts, Jeffrey Podesta was given the future title of CEO and president of the
Limited Partnership, but not general partner, and the Street Search was added to
the name of the Limited Partnership under representations from Jeffrey Podesta
that Jeffrey Podesta and Street Search, L.L.C. could raise substantial sums of
capital.
22.

Despite these efforts to assist Street Search, LL.C. and Jeffrey

Podesta in the marketing efforts, no investors were obtained by Street Search,
LLC or Jeffrey Podesta and ultimately, the marketing by Street Search, L.LC.
and Jeffrey Podesta came to an end and their relationship with Profits Plus came
to an end.
23.

Advances were made by Profits Plus to Street Search, L.L.C. and

Jeffrey Podesta against future commissions/fees and ultimately Street Search,
LLC. and Jeffrey Podesta were over paid and actually owe money back to
Profits Plus because no commissions/fees were ever earned.

THIRD AFFIDAVIT OF ROBERT COLEMAN • 6
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FURTHER YOUR AFFIANT SAYETH NAUGHT.

. ,.j

DATED this

z_)

day of May, 2011.

ROBERT COLEMAN
SUBSCRIBED AND SWORN to before me this~ day of May, 2011 .

..................,.......,._l!lm!ll.·~·-·..~~C::-._,--...

I~ 1 ~--

Notary Public forldaho
Residing at ~AA- J~
Commission expires: Au] "~\ ~\S--

TRAVtS WHEELER
Nomry Publlc
State of Idaho

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 2-)Y-Jeay of May, 2011, a true and correct
copy of the foregoing document was served as follows:
Eric R Clark
l CLARK & ASSOCIATES, ATTORNEYS
j PO Box 2504
l Eagle, ID 83616

[ ] First Class Mail
[ 1 Hand Delivery
~ Facsimile
[ ] Overnight Delivery

THIRD AFFIDAVIT OF ROBERT COLEMAN - 7

000167

EXHIBIT A
LP
LIMITED PART~ERSHIP AGREEMENT
DOLLARS AND SENSE GROWTH FUND,

000168

PPCM005563

LP
AGREEMENT

DOLLARS AND SENSE GROWTH FUND,

LIMITED

PART~ERSHIP

Tab]e of Contents

LIMJTED PARTNERSHIP AUREEJ\1ENT •.••.......•...•..•......•............••............•....•.......•.....•....................••......••.. l
Table of Contents .............................................................................................................................................. 2
ARTICLE I - Organization ............................................................................................................................... 3
ARTICLE II - General Partner ......................................................................................................................... 5
ARTICLE HI - Limits of Liability of General Partner ...................................................................................... 9
ARTICLE IV - Limited Partners ...................................................................................................................... 9
ARTICLE V - Accounting .............................................................................................................................. 10
ARTICLE VI - Profit and Loss ....................................................................................................................... 11
ARTICLE VII - Distributions of Partnership Income; Redemptions, Withdrawals by Partners .................. 15
ARTICLE VIII - Indemnification .................................................................................................................. 17
ARTICLE IX - Termination .......................................................................................................................... 18
ARTICLE X - Miscellaneous ........................................................................................................................ 19

2

000169
PPCM005564

Limited Partnership Agreement
OF Dollars and Sense Growth Fund, LP

This AMENDED AND RESTATED AGREEMENT made as of the !81
day of November 2007, between the undersigned parties hereto. Each party who executes
this Agreement as a general partner is hereinafter referred to as a "General Partner"; all
the other parties who shall execute this Agreement, or on whose behalf this Agreement is
hereafter executed, whether in counterpart, by separate instrument, pursuant to power of
attorney or otherwise, as limited partners, including the initial limited partner, arc
hereinafter referred to as "Limited Partners." General Partners and Limited Partners are
hereinafter referred to collectively as "Partners."
ARTICLE I - Organization

Section 1.1
Formation and Name. The parties hereto do hereby form a
limited partnership under the name "Dollars and Sense Growth Fund, LP" (the
"Partnership") under the provisions of the Delaware Revised Uniform Linuted
Partnership Act, as amended (the "Partnership Act").
Section 1.2 Purpose. The Partnership's business and purpose is to seek
above average capital appreciation by investing in, and trading equities, options, private
placements and other securities and. instruments (collectively "Securities"). Trading
decisions for the Partnership will be made by Profits Plus Capital Management, LLC, a
Delaware limited liability company and the General Partner of the Partnership.
Section 1.3 Term. The Partnership came into existence on February 4,
2001, the date that the Certificate of Limited Partnership was filed as provided in the
Partnership Act, and shall tern1inate on December 31, 2050, unless earlier temunated as
hereinafter provided or by operation oflaw.
Principal Office. The principal place of business of the
Section 1.4
Partnership shall be located at 704 13th Ave South, Nampa, Idaho 83651, or at such other
locations as may from time to time be determined by the General Partner.
Net Asset Value. The "Net Asset Value" of the Partnership
Section 1.5
shall mean the Partnership's total assets including all cash, cash equivalents and other
securities (each valued at fair market value), less total liabilities, determined in
accordance with generally accepted accounting principles, consistently applied under the
accrual method of accounting.
Section 1.6 Power of Attorney. Each Limited Partner, by the execution
of this Agreement, whether in counterpart, by separate instrument, by attorney-in-fact or
otherwise, does hereby irrevocably constitute and appoint the General· Partner with full
power of substitution, its true and lawful attorney and agent, with full power and
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authority in its name, place and stead, to admit additional limited partners and general
partners to the Partnership, to file, prosecute, defend, settle or compromise any and all
actions at law or suits in equity for or on behalf of the Partnership with respect to any
claim, demand or liability asserted or threatened by or against the Partnership, and to
execute, acknowledge, deliver, file and record on behalf of the Partnership and each
Limited Partner in the appropriate public offices: (a) all certificates and other instruments
(including, without limitation, all counterpaiis of this Agreement, all amendments hereto,
the Certificate of Limited Partnership and all amendments thereto) which the General
Partner deems appropriate to qualify or continue the Partnership as a limited partnership
in the jurisdictions in which the Partnership may conduct business or which may be
required to be filed by the Partnership or any of the Partners under the laws of any
jurisdiction; (b) all instruments which the General Partner deems appropriate to reflect a
change in or modification or amendment of the Partnership or this Agreement in
accordance with the terms of this Agreement; (c) all conveyances and other instruments
which the General Partner deems appropriate to reflect the dissolution and termination of
the Partnership; (d) certificates of assumed name; and (e) any brokerage, administrative,
selling, custodian, advisory, subscription and other agreements which the General Partner
deems necessary or desirable in connection with the Partnership's business. The Power of
Attorney granted herein shall be irrevocable and be deemed to be a power coupled with
an interest and shall survive the incapacity or death of any Limited Partner. Each Limited
Partner hereby agrees to be bound by any representation made by the General Partner and
by any successor thereto acting in good faith pursuant to such Power of Attorney, and
each Linlited Partner hereby waives any and all defenses which may be available to
contest, negate or disaffirm the action of the General Partner and any successor thereto
taken in good faith under such Power of Attorney. In the event of any conflict between
this Agreement and any instruments filed by such attorney pursuant to the Power of
Attorney granted in this Section 1.6, this Agreement shall control.
Section 1. 7 Partnership Interests. The term "Interest" as used in this
Agreement is defined as an interest in the Partnership acquired upon the making of a
capital contribution by the General Partner or a Limited Partner ("Interest"). The General
Partner's capital contribution shall be represented by the General Partnership Interest, and
a Limited Partner's capital contributions shall be represented by a Linlited Partnership
Interest. When used herein without qualification, the term "Interest" shall include both
Limited Partnership Interests and the General Partnership Interest, pari passu. Each
Limited Partner (other than the Initial Linlited Partner) shall be required to contribute a
nlinimum initial capital contribution to the Partnership in an amount equal to at least one
hundred thousand dollars ($100,000), unless the General Partner, in its discretion, waives
such mininmm subscription. The Interests may, but need not, be evidenced by
certificates.
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ARTICLE II- General Partner

Section 2.1
Management. Subject to the limitations of this Agreement,
the General Partner shall have full, exclusive and complete control of the management,
operations and policies of the Partnership and the Partnership's affairs for the purposes
herein stated and shall make all decisions affecting Partnership affairs, including the
power to enter into contracts with third parties (including affiliates of the General
Partner) for investment management services, brokerage services, administrative
services, custodial services and other services. Such services also may be performed by
the General Partner or its affiliates at rates which may exceed the lowest rates that might
otherwise be available to the Partnership. The General Partner may take such other
actions as it deems in the best interests of the Partnership or necessary or desirable to
manage or promote the business of the Partnership, including, but not limited to, the
following: (a) to purchase, hold, and sell Securities and other investments and
instruments; (b) to hold the assets of the Partnershtp not so invested or uninvested; (c) to
borrow money on a secured or unsecured basis from banks, brokers, financial institutions
or other persons; (d) to conduct margin accounts with brokers, dealers or other financial
institutions or persons; (e) to open, maintain and close bank accounts; (f) to sign checks;
(g) to pay or authorize the payment of distributions to the Partners and of liabilities of the
Partnership such as management fees, incentive allocations, redemption fees, brokerage
commissions and other transaction expenses, custodial fees, legal and accounting fees,
registration and other fees of governmental agencies and other fees and expenses; and (h)
generally, to act for the Partnership in all matters incidental to the foregoing, including
the preparation and filing of all Partnership tax returns and the making of such tax
elections and determinations as appear to it appropriate. The General Partner shall be the
"tax matters partner" as defined in Section 6231 of the Internal Revenue Code of 1986, as
amended (the "Code"). The General Partner may cause the Partnership to make, refrain
from making and, once having made, revoke the election referred to in Section 754 of the
Code or any other election affecting the computation of partnership income required to
be made by the Partnership pursuant to Section 703(b) of the Code and any sinlilar
elections provided by state or local law or any sinlliar provision enacted in lieu thereof.
Section 2.2
Other Business. The General Partner may engage in other
business activities and shall not be required to refrain from any other activity or disgorge
any profits from such activity. The General Partner may engage in, execute transactions
with, pay brokerage commissions and selling commissions to, compensate with
Partnership funds and otherwise do business with any person, firm or corporation
notwithstanding that such person, firm or corporation is an affiliate (or an affiliate of an
affiliate) of any Partner.
Section 2.3
Compensation and Reimbursement. The General Partner
shall share in all Partnership income, gains, losses, deductions and credits to the extent of
its Interest. The General Partner and its affiliates may advance funds and incur expenses
in the organization and promotion of the Partnership for which it or its affiliates will be
reimbursed by the Partnership.
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Section 2.4
Management Fee. At the beginning of each calendar
month, the account of each Limited Partner shall be debited, and the capital account of
the General Partner credited, a management fee equal to one-twelfth of one and a half
percent (1/12 of 1 Yz%) of the Net Asset Value of each Limited Partner's Book Capital
Account (as hereinafter defined). For the purpose of calculating the management fee, the
Net Asset Value of each Linuted Partner's Book Capital Account shall be determined
before reduction for incentive allocations, if any, accrued or payable on such date.
Section 2.5
Incentive Allocation of the General Partner. In addition,
except as modified by Section 2.6, the General Partner shall be allotted and paid an
incentive allocation equal to 20% of the Net New Appreciation of each Limited Partner's
Book Capital Account during each calendar quarter.
(a) Net New Appreciation is the increase in a Limited Partner's
Book Capital Account over the Limited Partner's highest prior Book Capital Account
("Maximum Capital Account") from which a profit share was allocated to the General
Partner, adjusted for contributions and withdrawals as follows:
(i) A Partner's initial Maximum Capital Account shall be
equal to his or her capital contribution. A record of each Linllted Partner's Maximum
Capital Account will be maintained by the Partnership.
(ii) Upon receipt of a capital contribution from a Partner,
that Limited Partner's Maximum Capital Account will be increased by an identical
amount.
(iii) Upon payment of a withdrawal of capital, the Partner's
Maximum Capital Account will be reduced in the same proportion that the withdrawal
reduces a Linllted Partner's Book Capital Account.
(b) Except as modified below in this Section 2.6, at the end of a
calendar quarter when Net New Appreciation exists in a Lin1ited Partner's Book Capital
Account (and, for withdrawals of capital at any time other than a calendar quarter-end, at
the end of the Fiscal Period when the withdrawal occurs), the incentive allocation equals
to 20% of the Net New Appreciation shall be debited from the Book Capital Account for
the Linllted Partner and credited to the General Partner.
( c) After the debit of the incentive allocation, the Limited
Partner's resulting Book Capital Account shall become that Linllted Partner's new
Maximum Capital Account.
( d) The amount calculated by the General Partner to be due
pursuant to this Section 2.5 shall be available for withdrawal by the General Partner
during any Fiscal Period.
Section 2.6

Investments by Affiliates and Certain Limited Partners.
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The General Partner may, but is not required to, modify its incentive allocation or
expense reimbursement with respect to any Partner who is: (i) a limited partnership,
individual, or other entity having other business arrangements with the General Partner,
in order to compensate for fees or services or other consideration received by the General
Partner through other means, (ii) an individual or entity which makes, in the opinion of
the General Partner, an exceptionally large Capital Contribution to the Partnership which
inlproves the Partnership's cash or assets position and thereby results in extraordinary
benefits to the Partnership, or (iii) was invested in the Partnership prior July 12, 2001.
Such modification may be effectuated by a rebate to such Partner, an adjustment to such
Partner's Capital Account, or any other method reasonably detemlined by the General
Partner; provided, however, that such modification shall not affect the rights or
obligations of any Partners other than the General Partner and the Partners as to whom
the modification is effective.
Section 2. 7 General Partner's Capital Contributions. The General
Partner may contribute a greater amount to the Partnership. The General Partner may
withdraw or receive a distribution of any portion of its Interest upon notice to the Limited
Partners.
Section 2.8 No Personal Liability for Return of Capital. The General
Partner shall not be personally liable for the return or repayment of all or any portion of
the capital contributions or profits of any Partner (or assignee), it being expressly agreed
that any such return or repayment of capital or profits made pursuant to this Agreement
shall be made solely from the assets of the Partnership (which shall not include any right
of contribution from the General Partner).
Section 2.9 Expenses to be Borne by the General Partner. Except as
otherwise expressly agreed by the General Partner, the Partnership shall be responsible
for all costs, liabilities, and expenses incurred in connection with the operation and
conduct of its business including, without linlitation, brokerage commissions and other
transaction fees, management fees, incentive allocations, redemption fees, legal,
accounting fees, administrative fees, custodial fees, expenses related to providing the
Partnership with facilities required for the compilation of records with respect to its
operations and the preparation of all reports to Partners, expenses of reproducing and
mailing reports to Partners, and extraordinary expenses.
Section 2.10 Appointment of Brokers. The General partner may
designate from time to time one or more brokers, dealers, Selling and Servicing Agents,
banks, introducing brokers or other financial institutions or persons, including affiliates
of the General Partner (co llectivcly "brokers") to execute transactions with or on behalf
of the Partnership and to perform such other services for the Partnership as such broker
and the General Partner may agree upon from time to time.
Section 2.11 Offerings of Limited Partnership Interests. The General
Partner shall have the authority to cause the Partnership from time to time, at the expense
of the Partnership or otherwise, to offer Limited Partnership Interests for sale by means
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of public or private offerings on a continuous basis or otherwise and, in connection
therewith, to cause the Partnership to prepare and file such registration statements,
disclosure documents, amendments, selling agreements and other documents and
agreements as the General Partner shall deem advisable to offer and qualify the Limited
Partnership Interests for sale under the securities laws or any other applicable laws of the
United States and such states and foreign countries as the General Partner shall deem
appropriate. The General Partner, its affiliates or third parties may advance funds or incur
expenses in connection with any such offering of Limited Partnership Interests for which
it, its affiliates and such other persons shall be reimbursed by the Partnership, subject to
any restrictions to which they may agree or which may be inlposed by any applicable law
or administrative regulation. In addition, in connection with any such offering of Limited
Partnership Interests, the General Partner shall have the right and the authority,
exercisable in its sole discretion upon written notice to the Limited Partners, to amend the
provisions of this Agreement in order to amend, modify, hberalize or restrict the terms
and conditions upon which existing or additional Limited Partners may make additional
capital contributions to the Partnership or may be admitted to the Partnership and the
terms and conditions upon which Limited partners may redeem Limited Partnership
Interests.
Section 2.12 Withdrawal. Except as provided in Section 7.2, below, the
General Partner may not withdraw from the Partnership except upon 30 days' prior
written notice to the Limited Partners.
Section 2.13 Additional or Substitute General Partner(s). The General
Partner, in its sole discretion, may admit one or more additional partners as a general
partner and substitute one or more partners as a general partner as of any calendar
month-end upon thirty (30) days' prior written notice to the Partners.
Section 2.14 Provisions relating to "New Issues". The Partnership may
purchase securities that are part of public distributions of new securities being sold by an
issuing company, commonly known as Initial Public Offerings ("IPOs") or ("new
issues"). The term "new issue" generally means "any initial public offering of an equity
security'' and specifically excludes convertible and preferred securities, most ADRs,
investment grade asset backed securities, and mutual fund shares. Investments in a new
issue may invoke certain rules governing Partners who are involved in the securities
industry.
Formerly, the NASD required that the Partnership purchase hot issues in
an account separate from its normal trading accounts. However, the Partnership intends
to "maintain one account but adjust the capital accounts of restricted persons to remove
any gains (or losses) attributable to new issues." In addition, the Partnership will permit
restricted persons to participate in subsequent gains after the initial IPO, without a sale
from a separate account and a repurchase in the general account of the Partnership. The
Partnership intends to use the closing price on the first day of public trading while
attempting to accomplish the transfer as early as possible (and where an easily obtainable
and objective price is available) which should limit the time period where all Partners'
interests are not entirely aligned.
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ARTICLE III - Limits of Liability of General Partner

Section 3.1
Limits of Liability. The General Partner shall not be liable
to the Partnership or any of its Partners for any act or failure to act taken or omitted by
them in good faith and in a manner reasonably believed to be in or not opposed to the
best interests of the Partnership if such act or failure to act did not constitute negligence,
misconduct or a breach of fiduciary obligations.
ARTICLE IV - Limited Partners

Section 4.1
Rights and Obligations. The rights and obligations of the
Limited Partners are governed by the provisions of the Partnership Act and by this
Agreement. Except as otherwise provided herein, no Limited Partner shall be personally
liable for any of the debts of the Partnership or any losses thereof beyond the amount of
its capital contribution and profits attributable thereto (if any), whether or not distributed,
together, with interest thereon, except to the extent expressly provided in the provisions
of the Partnership Act. No Limited Partner shall take part in the management of the
business of or transact any business for the Partnership, and no Linuted Partner shall
have power to sign for or to bind the Partnership. No Limited Partner shall be entitled to
the return of its contribution except (a) to the extent, if any, that distnbutions made, or
deemed to be made, pursuant to this Agreement may be considered as such by law, (b)
upon dissolution of the Partnership or (c) upon withdrawal or redemption and then only
to the extent provided for in this Agreement. No Limited Partner shall have priority over
any other Limited Partner either as to the return of capital contributions or as to profits,
losses or distributions.

Section 4.2
Admission of Additional Limited Partners. Subject to the
rights reserved to the General Partner in Section 2.11, above, and compliance with
applicable laws, the General Partner may, at its option, admit additional Limited Partners
to the Partnership as of the close of business on the first business day of any calendar
month or at such other times as the General Partner may determine.
Section 4.3
Capital. Subject to the rights reserved to the General
Partner in Section 2 .11, above, and compliance with applicable laws, each Limited
Partner (other than the Initial Limited Partner) shall be required to contribute a minimum
capital contribution to the Partnership equal to one hundred thousand dollars ($100,000).
The General Partner shall have the right to refuse any initial or additional capital
contribution in whole or in part for any reason and may, in its sole discretion, waive the
amount of such minimum capital contribution from time to time.
Section 4.4
Redemption of Interests. The Partners recognize that the
profitability of the Partnership depends upon long-term, uninterrupted investment of
capital. It is agreed, therefore, that Partnership profits may be automatically reinvested
and that distributions of capital and gains, if any, to the Partners will be on a limited
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basis. Nevertheless, the Limited Partners contemplate the possibility that one or more of
their number may elect to realize and withdraw gain, if any, or may desire to withdraw
capital, prior to the dissolution of the Partnership pursuant to the redemption provisions
of this Agreement.
Section 4.5
Mandatory Withdrawal. If the General Partner in his sole
discretion deems it to be in the best interest of the Partnership, he may require any
Linuted Partner to withdraw from the Partnership at any month-end on not less than 10
days prior written notice.
Section 4.6 No Transfer. No Lin'litcd Partner shall have the right to
assign or transfer all or some of its Linllted Partnership Interest without the prior consent
of the General Partner, which consent may be withheld, delayed, conditioned or granted
for any reason in the General Partner's sole discretion.
ARTICLE V - Accounting

Section 5.1
Books of Account, Fiscal Year. Proper books of account
shall be kept under the accrual method of accounting, and there shall be entered therein
all transactions, matters and things relating to the Partnership's business as are required,
and in accordance with generally accepted accounting principles, except as otherwise
expressly provided in this Agreement. Each Partner shall have access at reasonable times
and at reasonable intervals to all books, records and accounts of the Partnership during
normal business hours at the offices of the Partnership. The fiscal year of the Partnership
shall end on December 3 lst of each year unless otherwise required by Section 706(s) of
the Code and the Treasury Regulations promulgated thereunder.
Section 5.2 Valuation. Except as otherwise expressly provided in this
Agreement, in detern'lining the accounts of the Partnership for all purposes, the assets and
liabilities of the Partnership shall be valued based upon the prices (as reported by the
Partnership's Prime Broker) for such securities and in accordance with generally
accepted accounting principals, consistently applied under the accrual method of
accounting, and the Partnership may, but shall not be required to, set up reserves against
doubtful accounts and contingent, undetern'lined and unliquidated liabilities. Options
shall be valued as priced by the Partnership's Prime Broker or an independent pricing
service selected by the General Partner. The General Partner shall have the discretion to
modify the foregoing valuations if and to the extent that the General Partner shall
detern'line that such modifications are advisable in order to reflect restrictions upon
marketability, differences between the market value and the basis of the assets for federal
income tax purposes or other factors affecting the value of assets.
Section 5.3
Annual Reports. As soon as practicable after the close of
each tax year of the Partnership, the General Partner or agents thereof shall prepare and
mail to each Partner a report setting forth as of the end such annual period:
(a)
Commencing with the
Fiscal Year ending December 31, 2007, audited
JO
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financial statements of the Partnership prepared
by the Partnership's independent certified
public accountants
(b)

The Net Asset Value

of the Partnership;
(c)
The closing Capital
Account of each Partner and the manner of its
calculation; and
o t h e r
(d)
A n y
infonnation necessary to enable Partners to
prepare their individual income tax returns;

provided that, in the event that the Partnership has invested in any
other Partnership or other entity, such report may be based as to such investment upon
the financial statements of such other Partnership or other entity without an examination
of such financial statements by the Auditor.
Section 5.4 Reports and Quarterly Statements. On a quarterly basis, or
at other times during the year, the General Partner may cause to be prepared and
delivered to each Limited Partner a report indicating the results of operations.
ARTICLE VI - Profit and Loss
Capital Accounts. The Partnership shall establish for each
Section 6.1
Partner a capital account for income tax purposes ("Tax Capital Account") and a capital
account for financial accounting purposes ("Book Capital Account"). The initial balance
of the Tax Capital Account and the Book Capital Account for each Partner shall be the
initial capital contribution made to the Partnership by such Partner and shall be adjusted
as provided in this Article.
Section 6.1. l Tentative Share of Net Profit or Net Loss. For each Period,
the Partners' percentage shares of Net Profit or Net Loss, for purposes of tentative
allocations to Capital Accounts, will equal their respective Partnership Percentages at the
beginning of such Period. For each Period, lhe share of Nel Profit or Net Loss lhal will be
allocated to, and will be the basis for adjustments to, Interim Accounts, shall be the
Interim Account Percentage at the beginning of such Period.
Section 6.1.2 Tentative Share of Hot Issue Profit or Hot Issue Loss. For
each Period, the Partners' percentage shares of Hot Issue Profit or Hot Issue Loss as to
each Hot Issue that was held in the Hot Issue Account during such Period, for purposes
of tentative allocations to Capital Accounts, will equal their respective Hot Issue
Percentages as to such Hot Issue at the beginning of such Period. For each Period, the
share of Hot Issue Profit or Hot Issue Loss as to each Hot Issue that was held in a Hot
Issue Account during that Period, that will be allocated to, and will be the basis for
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adjustments to, Interim Accounts, shall be the Interim Account Hot Issue Percentage as
to such Hot Issue at the beginning of such Period.
Section 6.2
Adjustments to Tax Capital Accounts. The initial balance
of the Tax Capital Account of each Partner shall be:
(a)
increased by (i) any cash and the fair market value of other
property contributed to the Partnership by such Partner in addition to such Partner's
original capital contribution, (ii) the distributive share of Partnership taxable income of
such Partner, and (iii) the distributive share of Partnership income of such Partner exempt
from Federal income taxation and
(b)
decreased by (i) the amount of cash and the adjusted basis of other
property distributed to such Partner, (ii) the distributive share of Partnership taxable
losses of such Partner (including capital losses), and (iii) the distributive share of
Partnership expenditures of such Partner [including expenditures described in Section
705(a)(2)(B) of the Code].
Section 6.3
Adjustments to Book Capital Accounts. The initial balance
of the Book Capital Account of each Partner shall be:
(a)
increased by (i) any cash and the fair market value ofother
property contributed to the Partnership by such Partner in addition to such Partner's
original capital contribution, and (ii) positive adjustments made to such Partner's Book
Capital Account in accordance with Section 6.4 below; and
(b)
decreased by (i) the amount of cash and the fair market value of
other property distributed to such Partner (net of liabilities recorded on such property that
such Partner is considered under Section 752 of the Code to assume or take subject to),
and (ii) negative adjustments made to such Partner's Book Capital Account in accordance
with Section 6.4, below.
Section 6.4
Additional Adjustments to Book Capital Account. As of the
close of business on (a) the last business day of each calendar month, (b) if other than the
last business day of a calendar month, the day on which an actual or deemed distribution
of any Partnership property is made in cash or in kind or by redemption of any Interest or
otherwise, and (c) if other than the last business day of a calendar month, the day on
which any cash or other property is contributed to the Partnership, the Book Capital
Account of each Partner shall be adjusted as follows:
(i)
the Net Asset Value of the Partnership's assets shall be determined
m accordance with Section 1.5, above, without reduction for any accrued incentive
allocations; and
(ii)
each Partner's pro rata share of any increase or decrease in the Net
Asset Value of the Partnership as compared to the last determination of the Net Asset
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Value of lhe Partnership for purposes of this Section 6.4 shall be determined and shall be
credited or charged to the Book Capital Account of such Partner; and
(iii)
any management fees, incentive allocations and redemption fees
paid or payable to the General Partner as of the adjustment date with respect to a Limited
Partner's Book Capital Account (as determined in accordance with Section 2.3, above)
shall be charged against the Book Capital Account of such Limited Partner.
Section 6.5
Allocation of Tax Profit and Loss. Subject to Section 6.7
below, all items of income, gain, loss and deduction [including items of income or gain
which arc not subject to Federal income taxation and expenditures described in Section
705(a)(2)(B) of the Code] shall be allocated among the Partners for each fJScal year of
the Partnership as follows:
(a)
Ordinary Income and Ordinary Expense which properly relate to
an Accounting Period under the Partnership's method of accounting shall be allocated
among all Partners in proportion to the balance in each Partner's Book Capital Account as
of the beginning of the accounting period in which earned or incurred; and
(b)
After all adjustments to Book Capital Accounts under Section 6.4,
above, have been made for the fiscal year of the Partnership and after all the allocations
under§ 6.5(a), above, for the fiscal year of the Partnership have been made, the extent to
which a Partner's Book Capital Account exceeds its Tax Capital Account ("Positive
Disparity") or the extent to which a Partner's Tax Capital Account exceeds its Book
Capital Account ("Negative Disparity") shall be determined. Capital Gain and Capital
Loss shall then be allocated as follows:
(i)
Capital Gain shall be allocated to
each Partner who redeemed all of its Interest during such fiscal
year to the extent of the Positive Disparity of such Partner in the
ratio that such Positive Disparity bears to the total Positive
Disparity of all Partners who redeemed all of their Interests during
such fiscal year. Capital Gain remaining after such allocation shall
be allocated to all other Partners to the extent of each such
Partner's Positive Disparity in the ratio that such Positive Disparity
bears to the total remaining Positive Disparity of all such Partners.
(ii)
Capital Loss shall be allocated to
each Partner who redeemed all of its Interest during such fiscal
year to the extent of the Negative Disparity of such Partner in the
ratio that such Negative Disparity bears to the total Negative
Disparity of all Partners who redeemed all of their Interests during
such fiscal year. Capital Loss remaining after such allocation shall
be allocated to all other Partners to the extent of such Partner's
Negative Disparity in the ratio that such Negative Disparity bears
to the total remaining Negative Disparity of all such Partners.
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(iii)
If after the foregoing allocations under § 6.5(b)(i) and (ii),
above, there remains Capital Gain or Capital Loss to be allocated, all remaining Net
Capital Gain or Net Capital Loss, as the case may be, shall be allocated among all
Partners with Interests remaining in the ratio that each such Partner's Book Capital
Account balance bears to the balance of the Book Capital Accounts of all such Partners.
(c)
Notwithstanding the provisions of the foregoing provisions of this
Article VI, if any allocation would produce a deficit in the Book Capital Account or Tax
Capital Account of any Limited Partner, the portion of such allocation which would
create such deficit shall instead be allocated to the Book Capital Account or Tax Capital
Account, as applicable, of the General Partner.
Section 6.6
terms

s h a l l

Definitions. For purposes of this Article, the following
have
the
following
meanings:

(a)
Accounting Period shall mean a calendar month or any period of
shorter duration from the last preceding Accounting Period until any of the dates
specified in Section 6.4 above.
(b)
Capital Gain or Capital Loss shall mean the gain or loss
recognized by the Partnership for Federal income tax purposes attributable to a capital
asset, including the gain or loss attributable Lo a "Section 1256 contract", as defined by
Section 1256 of the Code, and any other asset the recognition of gain or loss of which,
for Federal income tax purposes, is not dependent upon the sale or other disposition
thereof
(c)

Net Capital Gain shall mean the excess of Capital Gain over

(d)

Net Capital Loss shall mean the excess of Capital Loss over

Capital Loss.

Capital Gain.
(e)
Ordinary Income shall mean all items of Partnership income or
gain other than Capital Gain.
(f)
Ordinary Expense shall mean all items of Partnership loss or
expense other than Capital Loss.

Section 6. 7 Equitable Allocations. The General Partner may make such
other or additional allocations of income, gain, loss and deduction among the Interests or
the Partners as are, in the General Partner's reasonable discretion, equitable in order to
eliminate, to the extent possible, any disparities existing between the Book Capital
Accounts and Tax Capital Accounts of the Partners and to allocate income, gain, loss and
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deduction for Federal income tax purposes among the Partners in accordance with their
respective Interests in the Partnership.
ARTICLE VII - Distributions of Partnership Income; Redemptions, Withdrawals
by Partners

Section 7.1
Distributions to Partners. The General Partner shall have
sole discretion in determining the amount and frequency of distributions (other than
withdrawals or redemptions by Limited Partners) that the Partnership shall make. All
distributions shall be made, in the discretion of the General Partner, on a pro rata basis, in
Securities selected by the General Partner or in cash, or partly in Securities selected by
the General Partner and partly in cash. Notwithstanding this provision, it is the intention
of the Partnership, in general, to make distributions in cash.
Section 7.2
Redemptions. Su~ject to the rights reserved to the General
Partner in Section 2.11, above, and compliance with applicable laws, (a) upon a material
change in control of the General Partner, or (b) upon the close of business on the last
business day of each calendar month, any Limited Partner, upon 30 days' prior written
notice (including by facsimile) to the General Partner, may cause the Partnership to
redeem all or a portion of such Limited Partnership Interest, subject to the restrictions
and provisions for reserves set forth herein. The General Partner, in its sole discretion,
may waive the foregoing restriction from time to time; however, any Interest or portion
thereof which is redeemed prior to the end of the first full 12-month period following its
purchase will be charged a Redemption Fee equal to 3.0% of the Net Asset Value of the
Interest being redeemed. A Linuted Partner's redemption will become e1Tective on the
last Business Day of the Calendar Quarter ("Redemption Date") during which such
Limited Partner shall have given timely notice of redemption. Distribution of partial
withdrawal requests pursuant to this section shall be made as soon as practicable
following said Redemption Date; for total withdrawal requests, 90% shall be distributed
as soon as practicable following said Redemption Date and final settlement of the full
amount of such distribution shall be made as promptly as practicable after completion of
final reconciliation of valuations for the Redemption Date (generally not to exceed 120
days after withdrawal).
Section 7.3
Withdrawal of a Limited Partner. The withdrawal of a
Limited Partner shall occur in the event of the death, expulsion, legal incapacity or
bankruptcy of the Limited Partner or upon its request for redemption of all its Interest or
if for any other reason it ceases to be a Limited Partner (other than the termination of the
Partnership).
Section 7.4 Timing of Withdrawal. Withdrawal of a Limited Partner
shall not occur for purposes of computing the withdrawing Limited Partner's distributive
interest pursuant to this Agreement until the last business day of the calendar quarter in
which both (a) such event has taken place and (b) the General Partner has been
appropriately informed in writing of such event. For all other purposes of this
Agreement, such withdrawal shall be deemed to have occurred on the date upon which
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notice or knowledge thereof is received at the principal place of business of the
Partnership.
Section 7.5
Distribution on Withdrawal. Upon the withdrawal of a
Limited Partner or upon the termination of the Partnership, all in accordance with the
terms of this Agreement, each withdrawing Linlited Partner, or each Partner, as the case
may be, shall be paid its respective distributive interest in cash or, in the discretion of the
General Partner, on a pro rata basis, in Securities or Precious Metals selected by the
General Partner or in cash; or partly in Securities or Precious Metals selected by the
General Partner and partly in cash. Notwithstanding this provision, it is the intention of
the Partnership, in general, to make distributions in cash.
Section 7.6 Continuance of Partnership. Neither the complete nor
partial withdrawal of a Limited Partner, in and of itself, shall terminate or dissolve the
Partnership.
Section 7.7 Rights and Obligations Upon Withdrawal. Upon the
complete withdrawal of a Linlited Partner, all of its rights in specific Partnership property
of every kind whatsoever, including, but not limited to, all books of account, records, and
papers of the Partnership, shall immediately and without further assignment, pass to and
become vested in the remaining or surviving Partners. The withdrawing Limited Partner
and its legal representatives shall have only the right to receive the distributions to
withdrawn Limited Partners provided for under this Agreement; provided, however, that
a withdrawn Limited Partner and its legal representatives shall continue to have access to
the books and records of the Partnership and such other data lo the extent necessary to
obtain full information with respect to its distributive interest.
Section 7.8
Successor Obligations Upon Death or Legal Disability of
Limited Partner. Upon the death or legal disability of a Linllted Partner, its interest in the
Partnership shall pass to its legal representatives. Each Linlited Partner expressly agrees
that in the event of its death it waives on behalf of itself and its estate, and it directs the
legal representatives of its estate and any person interested therein to waive, the
furnishing of any inventory, accounting, or appraisal of the assets of the Partnership and
any right to an audit or examination of the books of the Partnership.
Section 7.9 Directed Withdrawal. The General Partner, at any time and
for any reason in its sole discretion, may give 10 days' notice in writing to any Limited
Partner requiring that such Limited Partner shall withdraw, in full or in such part as
specified in such notice, from the Partnership upon a date specified in the notice. Upon
the date specified as the withdrawal date in such notice, the Limited Partner designated in
the notice, if required to withdraw in full, shall be deemed to have withdrawn from the
Partnership without any further action either on the part of such Limited Partner or on the
part of any other Partner. Thereafter, the interest of the Linllted Partner so designated in
the notice shall be treated in the same manner as the interest of a withdrawn Partner, and
it shall have only the rights of a withdrawn Partner, as provided in this Agreement.
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ARTICLE VIII - Indemnification

Section 8.1
Indemnification of the General Partner and its Affiliates.
(a) In any threatened, pending or completed action, suit, or proceeding to which the
General Partner was or is a party or is threatened to be made a party by reason of the fact
that it is or was the General Partner of the Partnership, the Partnership shall indemnify,
defend, and hold harmless the General Partner and its "affiliates" (as defined below)
from and against any loss, liability, damage, cost, expense (including, without limitation,
attorneys' and accountants' fees and expenses incurred in defense of any demands,
claims, or lawsuits), judgments and amounts paid in settlement (collectively, "Losses"),
incurred by them if the General Partner acted in good faith and in a manner it reasonably
believed to be in or not opposed to, the best interests of the Partnership and, provided that
the omission, act or conduct that was the basis for such Losses was not the result of
misconduct or negligence and was taken or omitted in good faith and in the reasonable
belief that it was taken or omitted in, or not opposed to the best interests of the
Partnership. Any indemnification hereunder, unless ordered by a court, shall be made by
the Partnership only as authorized in the specific case and only upon a determination by
independent legal counsel in a written opinion that indemnification of the General
Partner or its affiliates is proper under the circumstances. To the extent that the General
Partner or its affiliates have been successful on the merits or otherwise in defense of any
action, claim, suit or proceeding, or issue or matter presented therein, the opinion of
independent legal counsel shall not be required and the Partnership shall indemnify them
against any Losses incurred by them in connection therewith. The termination of any
action, suit or proceeding by judgment, order or settlement shall not create, of itself, a
presumption that the General Partner or its affiliates did not act in good faith and in a
manner which they reasonably believed to be in or not opposed to the best interests of the
Partnership.
(b)
The Partnership may advance funds to the General Partner and its
affiliates for legal expenses and other costs incurred as a result of a legal action if the
General Partner or its affiliates, as applicable, undertake to repay the advanced funds to
the Partnership in cases in which they would not be entitled to indemnification under this
Article VIII.
(c)
As used in this Article VIII, the term "affiliate" of the General
Partner shall mean the following: (i) any natural person, partnership, corporation,
association or other legal entity directly or indirectly owning, controlling, or holding with
power to vote 10% or more of the outstanding voting securities of the General Partner;
(ii) any partnership, corporation, association or other legal entity 10% or more of whose
outstanding voting securities arc directly or indirectly owned, controlled, or held with
power to vote by the General Partner; (iii) any natural person, partnership, corporation,
association or other legal entity directly or indirectly controlling, controlled by or under
common control with, the General Partner; or (iv) any person who is a partner, officer or
director of the General Partner.
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Section 8.2
Indemnification by Partners. In the event the Partnership or
the General Partner or any of its affiliates is made a party to any claim, dispute or
litigation or otherwise incurs any Losses as a result of or in connection with (a) any
Partner's (or its assignee's) activities, obligations or liabilities unrelated to the
Partnership's business, or (b) any failure or alleged failure on the part of the Partnership
or the General Partner to withhold from income allocated or deemed to be allocated to
any Partner or its assignees (whether or not distributed) any amounts with respect to
which Federal income tax withholding was required or alleged to have been required,
such Partner (or its assignees cumulatively) shall indemnify and reimburse the
Partnership and the General Partner for all Losses incurred by the Partnership and the
General Partner in connection therewith.
ARTICLE IX - Termination

Section 9.1
Dissolution. The Partnership shall terminate and shall
immediately be dissolved on December 31, 2050, or earlier (a) upon the death, legal
disability, incapacity, insolvency, bankruptcy, dissolution or withdrawal of the General
Partner, (b) at the election of the General Partner or of all General Partners if there is
more than one General Partner, (c) upon the insolvency or bankruptcy of the Partnership.
If there is more than one General Partner, the Partnership shall terminate and shall
immediately be dissolved upon the death, legal disability, incapacity, insolvency,
bankruptcy, dissolution or withdrawal of any General Partner unless the remaining
General Partner(s) elect to continue the Partnership. The death, legal disability,
incapacity, insolvency, bankruptcy, dissolution or withdrawal of any Limited Partner
shall not result in the dissolution or tennination of the Partnership.
Section 9.2
Final Accounting. Upon the dissolution of and failure to
reconstitute the Partnership, an accounting shall be made of the accounts of the
Partnership and of the Book Capital Account of each Partner, and of the Partnership's
assets, liabilities and changes in financial condition from the date of the last previous
accounting to the date of such dissolution. The General Partner, or such person or persons
designated by it, shall act as liquidating trustee or trustees and immediately proceed to
wind-up and terminate the business and affairs of the Partnership and liquidate the
property and assets of the Partnership. In the event the dissolution is caused by the death,
legal disability, incapacity, dissolution, insolvency or bankruptcy of the sole remaining
General Partner, the liquidating trustee or trustees shall be designated in accordance with
the majority in interest of the Limited Partners.
Section 9.3
Distribution. Upon the winding-up and termination of the
business and affairs of the Partnership, its liabilities and obligations to creditors and all
expenses incurred in liquidation shall be paid, and its remaining assets shall be
distributed pro rata to the Partners in accordance with their respective Book Capital
Accounts as determined under Article VI; provided, however, that, in the event of the
dissolution or liquidation of the Partnership prior to such time as the Partnership's
organizational expenses have been completely amortized, these amounts will be deducted
from the Net Asset Value of the Partnership prior to the distribution of each Limited
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Partner's distributive interest.
Section 9.4 Use of Firm Name Upon Dissolution. At no time during the
operation of the Partnership or upon the termination and dissolution of the Partnership
shall any value be placed upon the firm name, or the right to its use, or to the goodwill, if
any, attached thereto, either between the Partners or for the purpose of determining any
distributive interest of any Partner in accordance with this Agreement. The legal
representatives of any deceased Partner shall not have any right to claim such value.
Section 9.5
Balance Owed by a General Partner. In the event that there
is a negative balance in the Book Capital Account of the General Partner upon liquidation
after all adjustments to Book Capital Accounts have been made hereunder, whether by
reason of losses in liquidating Partnership assets or otherwise, the negative balance shall
represent an obligation from the General Partner to the Partnership to be paid in cash by
the close of the taxable year in which such liquidation occurs or, if later, within 90 days
after such liquidation, and the amount thereof shall be distributed to creditors of the
Partnership or to the Partners with a positive balance in their Book Capital Accounts in
accordance with Section 9.3 above.
ARTICLE X - Miscellaneous

Section 10.l Notices. All notices or other communications required or
permitted to be given pursuant to this Agreement shall be effective only if in writing and
shall be considered as properly given or made if sent by facsimile, if personally
delivered, mailed, postage prepaid, or if telegraphed, by prepaid telegram, and addressed,
if to the General Partner, to it at the address of the Partnership, and if to a Limited
Partner, to the address of such Limited Partner as reflected in the books and records of
the Partnership from time to time. Any Limited Partner may change its address by giving
notice in writing to the General Partner stating its new address, and the General Partner
may change its address by giving such notice to all Partners. Commencing on the 10th
day after the giving of such notice, such newly designated address shall be such Partner's
address for the purpose of all notices or other communications required or permitted to
be given pursuant to this Agreement.
Section 10.2 Amendments. This Agreement may be amended by the
General Partner in any manner that does not adversely affect the rights of any Limited
Partner. This Agreement may also be amended by action taken by the General Partner,
provided that such amendment does not discriminate among the Limited Partners.
Section 10.3 Sale or Pledge of Assets. All or substantially all of the
Partnership's assets may be sold or pledged or the Partnership may be dissolved by the
affirmative vote of one hundred percent ( l 00%) in interest of all outstanding Limited
Partnership Interests (not including any Limited Partnership Interest held by the General
Partner) at a meeting called and conducted in accordance with Section 10.2, above.
However, nothing contained in this Section 2.11, above, or in any other Section of this
Agreement shall imply that the Limited Partners have any rights of management or
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control over the operations of the Partnership.
Section 10.4 Execution. This Agreement may be executed in more than
one counterpart with the same effect as if the Partners executing the several counterparts
had all executed the same counterpart.
Section 10.5 Successors in Interest. (a) Each of the Partners covenants
for it, its heirs, executors, administrators, successors, assigns and legal representatives
that it will, at any time on demand after its withdrawal from the Partnership, contribute to
any of its former Partners its proportionate share of any liability, judgment or cost of any
kind (including the reasonable cost of the defense of any suit or action and any sums
which may be paid in settlement thereof) that may be incurred by any former Partners on
account of any matters or transactions occurring during the time it was a Partner. The
amount of such contribution shall not, in the case of a former Limited Partner, exceed the
then balance of its Book Capital Account at the time it ceased to be a Limited Partner
plus the amount of distributions theretofore made to it, if any, plus interest thereon. Such
proportionate share of liability, judgment or cost of any kind shall be determined from
this Agreement as it existed at the time such matter or transaction occurred.
(b)
Each of the Partners covenants that neither it nor its heirs,
executors, administrators, successors, assigns, or legal representatives, nor any person or
persons claiming through or under it, will file a bill for a Partnership accounting or
otherwise proceed adversely in any way whatsoever against the other Partners or the
Partnership, except in an action for fraud.
(c)
This Agreement and all of its terms and provisions shall be binding
upon and shall inure to the benefit of the Partners and their respective legal
representatives, heirs and successors and assigns. Any person subsequently admitted to
the Partnership as a General Partner or Limited Partner shall be subject to all of the
provisions of this Agreement as if an original signatory hereto.
Section 10.6 Governance. Each of the parties hereto agrees that if any
action shall be taken pursuant to this Agreement by the required percentage in interest of
the Partners, it will execute any such writing or instrument as may be necessary to carry
out and perfect such action notwithstanding that said party may not have assented thereto
or may have objected thereto. Partnership action covered within the scope of this clause
includes, but is not limited to, the adoption of any Certificate of Limited Partnership or
any amendment thereto, any instrument effecting or evidencing the withdrawal of a
Partner and any amendment or supplement to this Agreement.
Section 10.7 Arbitration. The parties hereto agree that all controversies
and disputes between and/or among any of the parties hereto with respect to the meaning,
construction, validity and/or enforceability of this Agreement or which may arise in
connection with any transaction contemplated by this Agreement shall be determined by
arbitration in accordance with the rules of the American Arbitration Association applying
Idaho law; provided however, that (a) the arbitrator(s) shall be experienced and

20

000187

PPCM005582

knowledgeable in industry standards and practices and in the matters under dispute, (b)
the authority of the arbitrator(s) shall be limited to construing and enforcing the tenns
and conditions of this Agreement as expressly set forth herein, and (c) the arbitrator(s)
shall state the reasons for, and the factual determinations, legal analysis and legal
conclusions underlying, their award in a written opinion. The award of the arbitrator(s),
or a majority of them, shall be final, and judgment upon the award may be confirmed and
entered in any United States court, state or Federal, having jurisdiction.
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JN WITNESS WHEREOF, th.is Agreement is e)(ecuted by and has become
effective (i) as to the General Partner and the Initial Limited Partner, as of the Initial
Closing Date and (ii) as to the other Limited Partners, as of the date their subscriptions
for Interest are accepted by the General Partner, as reflected in the applicable
Subscription Agreements.
Profits Plus Capital Management, LLC

A Delaware Limited Liability Company
0

-pr;_cr

By:

~-17-c9

INITIAL LIMITED PARTNER

~

Robert !=2leman

Its: Mana.gins Member

(Print N Rltl~) "

'
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A.M_ _ _ _F__,~
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JUN 0 1 2011
CHRISTOPHER 0. RICH, Clerk

ERIC R. CLARK, Esq.
CLARK & ASSOCIATES, ATTORNEYS
P.O. Box 2504
Eagle, Id 83616
Office: 208-830-8084
Fax: 208-939-7136
Idaho State Bar No. 4697

By CHARLOTTE WATSON
DEPUTY

Attorney for Defendants/Counterclaimants
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

PROFITS PLUS CAPITAL
MANAGEMENT, LLC, a Delaware limited
liability company; and DOLLARS AND
SENSE GROWTH FUND, LP, a Delaware
limited partnership; and ROBERT
COLEMAN, an individual,
Plaintiffs,
vs.
JEFFREY PODESTA, an individual; and
STREET SEARCH, LLC, a New Jersey
limited liability company,

Case No. CV OC 1014540

DEFENDANTS/COUNTERCLAIMANTS'
AMENDED MOTION TO ADD A PARTY,
AMEND THEIR COUNTERCLAIM TO
INCLUDE ADDITIONAL CLAIMS, AND
TO AMEND THEIR COUNTERCLAIM TO
INCLUDE A CLAIM FOR PUNITIVE
DAMAGES

Judge Greenwood
Defendants.

JEFFREY PODESTA, an individual; and
STREET SEARCH, LLC, a New Jersey
limited liability company,
Counterclaimants,
vs.
PROFITS PLUS CAPITAL
DEFENDANTS/COUNTERCLAIMANTS' AMENDED MOTION TO ADD A PARTY, AMEND THEIR
COUNTERCLAIM TO INCLUDE ADDITIONAL CLAIMS, AND TO AMEND THEIR COUNTERCLAIM TO
INCLUDE A CLAIM FOR PUNITIVE DAMAGES - 1
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MANAGEMENT, LLC, a Delaware limited
liability company; and STREET SEARCH
DOLLARS AND SENSE GROWTH FUND,
LP, a Delaware limited partnership; f/n/a
DOLLARS AND SENSE GROWTH FUND,
LP, a Delaware limited partnership; and
ROBERT COLEMAN, an individual,
Counterdefendants,

******

COME NOW the Defendants/Counterclaimant and according to Rules 13(h) and 15,
IRCP, and I.C. § 6-1604, hereby moves for an Order allowing the Defendants/Counterclaimant
to add an additional and necessary party, to amend their Counterclaim to include a claim for
punitive damages in the prayer for relief against all Counterdefendants, to amend their pleadings
to include claims for fraud and conversion against Robert Coleman personally, and to add a
claim for conversion against.Gold Silver Vaults, LLC, yet another one of Coleman's companies.
The Defendants/Counterclaimants request that the Court consider the entire record,
including the Affidavits of Jeffrey Podesta, with exhibits, filed in support of this Motion and in
opposition to Plaintiffs' Motion for Summary Judgment, and the Affidavit of Counsel filed in
support of this motion.
The Defendants/Counterclaimant have filed a proposed amended counterclaim as Exhibit

1, and a memorandum in support contemporaneously herewith.
The Defendants/Counterclaimant have filed this amended motion due to the Court's
recent ruling regarding the Plaintiffs' motion for summary judgment.
The Defendants/Counterclaimant hereby request oral argument.
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COUNTERCLAIM TO INCLUDE ADDITIONAL CLAIMS, AND TO AMEND THEIR COUNTERCLAIM TO
INCLUDE A CLAIM FOR PUNITIVE DAMAGES - 2
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DATED this 1st day of June, 2011.
CLARK & ASSOCIATES, ATTORNEYS

For the Defendants/Counterclaimant

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 1st day of June 2011, I served the foregoing, by having
a true and complete copy delivered via facsimile transmission to:
Kimbell D. Gourley
TROUT JONES GLEDHILL
FUHRMAN & GOURLEY, P.A.
The 9th & Idaho Center
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, 10 83701

ERIC R. CLARK

DEFENDANTS/COUNTERCLAIMANTS' AMENDED MOTION TO ADD A PARTY, AMEND THEIR
COUNTERCLAIM TO INCLUDE ADDITIONAL CLAIMS, AND TO AMEND THEIR COUNTERCLAIM TO
INCLUDE A CLAIM FOR PUNITIVE DAMAGES - 3
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ERIC R. CLARK, Esq.
CLARK & ASSOCIATES, ATTORNEYS
P.O. Box 2504
Eagle, Id 83616
Office: 208-830-8084
Fax: 208-939-7136
Idaho State Bar No. 4697
Attorney for Defendants/Counterclaimants
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

PROFITS PLUS CAPITAL
MANAGEMENT, LLC, a Delaware limited
liability company; and DOLLARS AND
SENSE GROWTH FUND, LP, a Delaware
limited partnership; and ROBERT
COLEMAN, an individual,

Case No. CV OC 1014540

ANSWER TO COMPLAINT,
AMENDED COUNTERCLAIMS
AND DEMAND FOR JURY TRIAL

Plaintiffs,
vs.
Judge Greenwood
JEFFREY PODESTA, an individual; and
STREET SEARCH, LLC, a New Jersey
limited liability company,
Defendants.

JEFFREY PODESTA, an individual; and
STREET SEARCH, LLC, a New Jersey
limited liability company,
Counterclaimants,
vs.
PROFITS PLUS CAPITAL
MANAGEMENT, LLC, a Delaware limited
liability company; and STREET SEARCH
DOLLARS AND SENSE GROWTH FUND,

EXHIBIT 1
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LP, a Delaware limited partnership; f/n/a
DOLLARS AND SENSE GROWTH FUND,
LP, a Delaware limited partnership; aHd
ROBERT COLEMAN, an individual, and
GOLD SILVER VAULT, LLC, an Idaho
Limited Liability Company.
Counterdefendants,

******
COME NOW the Defendants, by and through their attorney of record, and hereby
Answers the Plaintiffs' Complaint as follows:
SPECIFIC ANSW.ERS TO PLAINTIFFS' NUMBERED ALLEGATIONS

1.

The Defendants deny each and every allegation of the Complaint not herein

expressly and specifically admitted.
2.

Regarding paragraph 1 of the Complaint, the Defendants deny. At certain times

relevant to this action, "Dollars and Sense Growth Fund, LP" was named the "Street Search
Dollars and Sense Growth Fund, LP."
3.

Regarding paragraph 2, the Defendants believe Plaintiff Profits Plus Capital

Management, L.L.C., was a Delaware limited liability company, but until April 15, 2010, had not
registered to do business in the State of Idaho.
4.

Regarding paragraph 3, the Defendants believe Plaintiff Robert Coleman is doing

business throughout the Unifed States.
5.

Regarding paragraphs 4, 5, 8, 9, 12, 13, 14, 15, 16, 19, 21, the Defendants deny

these allegations.
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6.

Regarding paragraph 6, Defendant Podesta admits that he traveled to Idaho during

2009, but did so based on Plaintiff Coleman's promise of 50% of Coleman's interest in the
limited partnership.
7.

Regarding paragraph 10, the Defendants are without sufficient knowledge or

information regarding the term "registered" as alleged, and consequently, must deny this
allegation.
8.

Regarding paragraph 11, the Defendants are without sufficient knowledge or

information regarding Plaintiff Coleman's status within Plaintiff Profits Plus, and consequently,
must deny this allegation.
DEFENDANTS' AFFIRMATIVE DEFENSES

9.

The Plaintiffs' Complaint fails to state a claim against this answering Defendant

upon which relief can be granted.
10.

Plaintiffs have waived, or by their conduct, are estopped from asserting the

matters alleged in their Complaint.
11.

The Plaintiffs' claims are barred by their own fraud and misrepresentation.

12.

The Plaintiffs have materially breached the contract between Defendants and

Plaintiffs.
13.

The Defendants have considered and believe they may have additional affirmative

defenses, but does not have enough information at this time to assert additional defenses under
Rule 11 of the Idaho Rules of Civil Procedure. The Defendants do not intend to waive any
defenses, and specifically asserts its intention to amend its Answer if additional facts come to
light giving rise to additional affirmative defenses.
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RESPONSE TO PLAINTIFF'S PRAYER FOR RELIEF

14.

Defendants deny that Plaintiffs are entitled to any of the damages or other relief

sought in their prayer, and/or for any damages whatsoever based on the allegations in the
Complaint.
ATTORNEY FEES

15.

The Defendants were forced to hire and retain legal counsel to protect its interests

by defending against these baseless allegations and are therefore entitled to recover according to
Idaho Code§ 12-120(3), § 12-121, § 12-123, and the Idaho Rules of Civil Procedure, the
attorney fees they have expended.
PRAYER FOR RELIEF

WHEREFORE, the Defendants pray that Plaintiffs' Complaint be and in all manner
dismissed, that the Plaintiffs take nothing, that the Court enter judgment for the Defendants on
all counts of the Plaintiffs' Complaint, and that the Court award the Defendants their costs of suit
and attorney fees. The Defendants also request the Court award any other legal or equitable
relief that is fair and reasonable under the circumstances.
COUNTERCLAIM

COME NOW the Coimterclaimants, by and through their attorney of record and for its
Counterclaim against Counterdefendants, Profits Plus Capital Management, LLC, Street Search
Dollars and Sense Growth Fund, LP, tmd Robert Coleman, and Gold Silver Vault, LLC claim
and allege as follows:
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PARTIES, JURISDICTION AND VENUE

1.

Profits Plus Capital Management, LLC, is a Delaware limited liability company

doing business throughout the United States, including Idaho. Robert Coleman is the sole
member of this limited liability company.
2.

Profits Plus Capital Management, LLC, is also the general partner in the Street

Search Dollars and Sense Growth Fund, LP.
3.

Street Search Dollars and Sense Growth Fund, LP, is a Delaware limited

partnership, or 'Nas so represemed to Podesta as an e*isting limited partnership which is now
apparently know as the Dollars and Sense Growth Fund, LP.
4.

Robert Coleman is an individual who resides in Idaho. At all times relevant to the

claims in the Counterclaim, Coleman was acting as the agent for Profits Plus Capital
Management, LLC, Street Search Dollars and Sense Growth Fund, LP, Dollars and Sense
Growth Fund, LP, and Gold Silver Vault, LLC.
5.

Counterclaimant Street Search, LLC, is, and at all times relevant hereto, a New

Jersey limited Liability Company.
6.

Coanterelaimant Jeffrey Podesta, is, and at all times relevant hereto, an individual

residing in New Jersey.

7.

Gold Silver Vault, LLC is an Idaho Limited Liability company whose sole

member is Robert Coleman.
FACTUAL ALLEGATIONS

8.

The Counterclaimants incorporate each preceding paragraph of this Counterclaim

as if set forth herein.
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9.

Podesta owns and operates a company named Street Search, LLC, a New Jersey

Limited Liability Company. Through his contacts and business experience, Podesta locates
investors and raises capital for investment opportunities. Street Search normally charges a
monthly fee for the service it provides, and a percentage of the money raised.
10.

In 2008, Robert Coleman owned a fund, a Regulation "D" offering, called the

Dollars and Sense Growth Fund, LP. Coleman's company, Profits Plus Capital Management,
LLC, was the general partner in the limited partnership that owned the fund. The fund was only
mildly successful.
11.

In May, 2008, Coleman contacted Podesta regarding a fund Coleman wanted to

promote. Coleman sought Podesta' s experience and expertise to locate investors and raise
money for Coleman's fund.
12.

Podesta considered the opportunity, but Podesta required a monthly fee. Coleman

was unable to pay the fee, but wanted to associate with Podesta and benefit from his contacts and
experience. Coleman offered 50% of Coleman's Profit Plus' ownership in the limited
partnership that owned the fund in exchange for Podesta's assistance.
13.

Thereafter, Coleman and Podesta proceeded to pursue creation and marketing of

the new fund, which included contacting securities attorneys, and pursuing seed money
investors.
14.

On April 15th, 2009 Coleman and Podesta met with IBI, a well known armored

truck and vaulting company that stores gold and silver, in New York. Podesta and Coleman met
with the Chairman, Jack Mallon, and one of the Shields brothers, an owner, and the treasurer.
Coleman portrayed himself as the gold expert while Podesta presented the opportunity of seeding
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a new fund and how IBI could benefit. At this meeting Coleman represented that he and Podesta
were equal partners in the new fund but that equity could be had by a "seeder."
15.

On Wednesday, May 6, 2009 Podesta again traveled to New York City after he

had arranged for Thomas Borbone, President of Thomas Group Capital, to fly from Atlanta, to
meet with securities attorneys to discuss creating the new fund and to prepare all documents.
16.

Podesta and Coleman also attended a second meeting during this trip with IBI

officers and Tom Borbone, President of Thomas Group Capital. During this meeting Podesta
and Coleman represented to Tom Borbone they were equal partners in "any" fund that would be
created.
17.

Additionally, on May 6, 2009, Podesta, Coleman and Borbone met at 500 5th

Ave. in New York City at the Law Offices of Wollmuth, Maher, & Deutsh. Securities attorney
Mason H. Drake attended the meeting by phone while attorney Bhattacharji Sandip met with
Coleman and Podesta in person.
18.

At this meeting Coleman explained the new "physical" gold and silver program,

and sought input and guidance regarding the legal ramifications of such a fund, and more
importantly, the projected startup costs, including attorney fees. Podesta told Sandip that the
market for a mutual fund with very low minimums would be a "huge" success and raise more
assets than a Hedge-fund or L.P. with high minimums. The question proposed; "was the new
fund possible"? Issues that ranged from daily deposits and withdrawals to daily pricing and
storage capabilities were discussed. During this meeting, Coleman told Sandip and Drake that he
and Podesta were equal partners in the endeavor.
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19.

Unfortunately, although everyone believed the new fund had potential, Podesta

and Coleman were discouraged by the prospect of having to pay a huge retainer for legal fees to
create the requisite paperwork and filings for the new fund.
20.

Additionally, during 2009 Podesta traveled to Queens, New York on two

occasions with Coleman to meet an investor to discuss investing either in the new fund or to
provide seed money to help create the new fund.
21.

On Thursday, May 2, 2009, Coleman and Podesta met with Ron Spurga, Vice

President of precious metals at ABN AMRO. Shortly thereafter, Podesta met again with Spurga,
and Coleman attended via telephone.
22.

Podesta paid for all his travel and lodging costs related to these meetings.

23.

Ultimately, however, Coleman and Podesta concluded that starting a completely

new fund was going to be too expensive, so Coleman and Podesta decided to incorporate
Podesta's company Street Search, LLC into the name of Coleman's existing fund.
24.

In consideration of Coleman's offer of 50% of Coleman's company Profit Plus'

general partnership share of the LP that would own the fund, Podesta acting for Street Search
agreed to allow Coleman to incorporate the name of Podesta's company, and Podesta agreed to
act as President and CEO of the new fund called "Street Search Dollars and Sense Growth
Fund."
25.

Coleman then modified the Confidential Private Offering Memorandum for

Dollars and Sense Growth Fund, LP on August 1, 2009, and produced a new memorandum
naming the fund as the "Street Search Dollars and Sense Growth Fund, LP." (The cover page to
that Offering Memorandum is attached as Exhibit 1.)
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26.

Coleman represented to Podesta that Coleman would file the requisite documents

with the Securities and Exchange Commission to change the name of the fund.
27.

Coleman and Podesta then contacted Steven DuPont to work as a "finder,"

someone who would identify potential investors in the new fund, on August 4, 2009. In this email, Coleman confirms the agreement with Podesta. (Exhibit 2.)
28.

Podesta paid $10,000.00 to Steve DuPont, which was one half of DuPont's

retainer. Coleman paid the other half.
29.

Hedge Fund Manager Magazine published an article on September 24, 2009

regarding the "launch" of the Street Search Dollars and Sense Growth Fund. Podesta was able to
promote the new fund and obtain this positive exposure through his contacts as the magazine.
30.

Coleman and Podesta drafted an outline for the article in which they each

provided biographical information, identified their professional experiences and expertise, and
specified their involvement in the management and operation of the new fund. (Exhibit 3.)
31.

In November 2009 Podesta traveled to Idaho to meet with Coleman and to

negotiate, on behalf of Street Search Dollars and Sense Growth Fund, LP, the acquisition or
rental of a building in which to store precious metals invested in the fund.
32.

From Idaho, Podesta and Coleman traveled to Arizona and met with a wealthy

investor in Phoenix to discuss the investor's increased investment in the Fund. This investor had
invested 3-5 million dollars in August 2009 after the fund was renamed to the "Street Search
Dollars and Sense Growth Fund."
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33.

On Tuesday November 3, 2009 Podesta and Coleman met with this wealthy

investor at his home, with eight or nine other people, including the investor's mother, and his
accountants.
34.

This investor had made initial investments in the fund beginning in August 2009

and was considering adding more money. However, before investing further, he wanted to meet
the principals Podesta and Coleman to discuss additional investments.
35.

Podesta began the meeting by discussing his 30-year experience on Wall Street

and explaining how the Street Search Dollars and Sense Fund operated and its growth potential.
Podesta handed out the Hedge Fund Week article, which included the outlines Podesta and
Coleman had drafted, and then introduced Coleman to begin a slide show presentation on gold.
Coleman began his presentation by thanking "my partner Jeff' for that introduction.
36.

Later that day Podesta and Coleman joined the investor and his girlfriend for

dinner. The investor said that he liked what he saw and would add more capital if Podesta and
Coleman would address a few concerns he had. Over the next week or so Coleman referred
many of the investor's questions or concerns to Podesta for his guidance and input. After the
investor was satisfied with both Coleman and Podesta' s response, the investor invested an
additional 10 to 15 million dollars.
37.

Based on the efforts of both Podesta and Coleman, this investor invested over

$20,000,000.00 in the new fund. Prior to Podesta's involvement, Coleman's prior fund peaked
at about $650,000.00 assets l,lllder management..
38.

Thereafter, in November 2009, Coleman disbursed to Podesta Street Search a

50% management fee and 50% incentive fee, numbers consistent with Coleman's promise that
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Podesta Street Search owned 50% of Coleman's eompany Profits Plus' interest in the
partnership.
39.

Then, Coleman got greedy. On March 2, 2010 Coleman wrote to Podesta and

indicated he wanted to "talk about the arrangement." Coleman admitted in the letter that he
"changed the name of the fund based on your [Podesta's] experience and track record of raising
capital," but then claims Podesta had not produced any new investors. (Exhibit 4.)
40.

In this letter, Coleman indicated he wants to divert all of the management fees to

"building out a secure facility [owned by Coleman's other company] and "running the operations
of the fund."
41.

Coleman concluded by indicating he wants to change the "arrangement" "to be on

the basis of a consulting arrangement on the capital you raise and not part of the management
fees," which Coleman asserted were raised from the investments "by my clients."
42.

The next day, Coleman sent Podesta a proposed "contract" in an attempt to

disassociated Podesta and buy Podesta's Street Searches' interest. In this contract, which
Podesta refused to sign, Coleman admits that the Dollars and Sense Growth Fund, LP was "also
named Street Search Dollars and Sense Growth Fund, LP." (Exhibit 5.)
43.

When Podesta rejected the contract, Coleman removed the name Street Search

and all references to Jeff Podesta from the website.
44.

Coleman then sued Podesta and Street Search and in a verified pleading alleged

"Dollars and Sense" and Profits Plus' business relationship with Podesta "and/or" Podesta's
company, Street Search, was always based on an "independent contractor consulting agreement."
(Verified Complaint, para. 17.)
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COUNT ONE - BREACH OF CONTRACT

45.

The Counterclaimants Street Search incorporates each preceding paragraph of this

Counterclaim as if set forth herein.
46.

In Exhibit~ 3 and 5, Coleman acknowledges and confirms the existence of an

agreement with Podesta and Street Search and his Coleman's company Profits Plus.
47.

Although Podesta and Street Search fully performed as agreed, the

Counterdefendants Profits Plus breached and attempted to terminate the contract.
48.

The Co\:lflterdefendants' Profit Plus' conduct manifests an intentional and

calculated decision to breach the conduct contract, and under the circumstances, such conduct
amounts to an extreme deviation from reasonable standards of conduct.
49.

As a direct and proximate result of.the Counterdefendants' Profit Plus' conduct,

Podesta and Street Search have suffered damages in an amount of 1.4 million dollars. And as
gold and silver prices continue to increase, this damages amount increases daily.
COUNT TWO - CONSTRUCTIVE FRAUD

50.

The Counterclaimants Street Search incorporates each preceding paragraph of this

Counterclaim as if set forth herein.
51.

Coleman, through his company Profits Plus, sought and established a business

relationship with Podesta Str.eet Search creating a situation of special trust and confidence.
52.

Coleman represented, assured and knowingly gave reason for Podesta and Street

Search to believe that he Street Search and Coleman Profits Plus had a business relationship in
which Podesta Street Search owned 50% of Profits Pius's interest in Coleman's the Street Search
Dollars and Sense Fund, LP.
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53.

These representations were false as Coleman, as soon as the fund was operating

and successful, intended to terminate the business relationship with Podesta Street Search and
claim no such relationship existed.
54.

Coleman's representations were material to Podesta Street Search because

without the promise of an ownership interest, Podesta would not have spent his the time, energy
and the financial resources of Street Search in creating and promoting the Street Search Dollars
and Sense Fund.
55.

Coleman knew his representations were false, but intended that Podesta Street

Search rely on Coleman's promises and assurance that Podesta through Street Search owned
50% of Coleman Profit Plus' general partnership interest in the fund.
56.

Neither Podesta nor Street Search was not aware that Coleman's promises and

assurances were false, and reasonably relied on Coleman's promises and assurances.
57.

Podesta's and Street Search's reliance was reasonable as Coleman appeared to be

a knowledgeable businessman and as Coleman had represented to others that Podesta was
Coleman's "partner," and that Podesta through Street Search owned 50% of the general
partnership interest in Coleman's company Profit's Plus.
58.

Coleman's conduct, through his company Profits Plus, under the circumstance,

amounts to an extreme deviation from reasonable standards of conduct.
59.

As a direct and proximate result of the acts and omissions of Coleman, through

his company Profits Plus, the Counterelaimants ha.-ve Street Search has sustained and continue§.
to sustain damages in an amount to be proven at trial.
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COUNT THREE-FRAUD
60.

Street Search incorporates each preceding paragraph of this Counterclaim as if set

forth herein.
61.

Coleman represented, assured and knowingly gave reason for Street Search to

believe that it and Coleman had a business relationship in which Podesta through Street Search
owned 50% of Profits Plus' general partnership interest the Street Search Dollars and Sense
Growth Fund, LP.
62.

These representations were false as Coleman, as soon as the fund was operating

and successful, intended to terminate the business relationship with Street Search and claim no
such relationship existed.
63.

Coleman's representations were material to Street Search because without the

promise of an ownership interest, Street Search would not have spent time, energy and financial
resources in creating and promoting the Street Search Dollars and Sense Growth Fund, LP.
64.

Coleman knew his representations were false, but intended that Street Search rely

on Coleman's promises and assurance that Street Search owned 50% of Profits Plus' general
partnership interest in the Street Search Dollars and Sense Growth Fund, LP.
65.

Street Search was not aware that Coleman's promises and assurances were false,

and reasonably relied on Coleman's promises and assurances.
66.

Street Search's reliance was reasonable and it had a right to rely on Coleman's

representations as Coleman appeared to be a knowledgeable businessman and as Coleman had
represented to others that Podesta was Coleman's "partner," and that Podesta through Street
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Search owned 50% of Profits Plus' general partnership interest in the Street Search Dollars and
Sense Growth Fund, LP.
67.

Coleman's conduct, under the circumstance, amounts to an extreme deviation

from reasonable standards of conduct.
68.

As a direct and proximate result of the acts and omissions of Coleman,

individually, for and on behalf of Profits' Plus as general partner, and for and on behalf of the
limited partnership, Street Search has sustained and continue to sustain damages in an amount to
be proven at trial.
COUNT THREE FOUR - BREACH OF FIDUCIARY DUTY

69.

The Col:lnterelaimants Street Search incorporates each preceding paragraph of this

Counterclaim as if set forth herein.
70.

As "partners" a special and fiduciary duty existed between Coleman through his

company Profits Plus and Podesta through his company Street Search, LLC.
71.

Coleman through his company Profits Plus breached his fiduciary duty to Podesta

Street Search, LLC by attempting to terminate the parties' contract and thereafter refusing to
distribute fees and profits to which Podesta Street Search, LLC was entitled.
72.

Coleman's conduct, through his company Profits Plus, under the circumstance,

amounts to an extreme deviation from reasonable standards of conduct.
73.

As a direct and proximate result of Coleman's conduct, the Co\iftterela-imants

Street Search ha¥e-has

susta~ned

and continue to sustain damages in an amount to be proven at

trial.
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COUNT FOUR FIVE - DEMAND FOR AN ACCOUNTING
74.

The Co1mterelaimants Street Search incorporates each preceding paragraph ofthis

Counterclaim as if set forth herein.
75.

Despite Coleman's unilateral attempt to terminate the relationship with Podesta

Street Search, the agreement continued by law.
76.

Podesta Street Search, LLC is therefore entitled to demand an accounting and

disclosure of all business activities of Street Search Dollars and Sense Growth Fund, LP, or any
entity from which Coleman continued to conduct business that was previously known as Street
Search Dollars and Sense Growth Fund, LP.
COUNT F1¥E SIX - REQUEST FOR APPOINTMENT OF A RECEIVER
77.

The Cotmterelaimants Street Search incorporate~ each preceding paragraph of this

Counterclaim as if set forth herein.
78.

The Col:Hlt:erelaimants, Street Search, according to Idaho Code§ 8-101(1), ask

that the Court appoint a receiver to manage all assets related to Street Search Dollars and Sense
Growth Fund, LP, or any entity from which Coleman continued to conduct business that was
previously known as Street Search Dollars and Sense Growth Fund, LP.
COUNT SEVEN - CONVERSION COLEMAN AND GOLD SILVER VAULTS, LLC
79.

Street Search incorporates each preceding paragraph of this Counterclaim as if set

forth herein.
80.

Coleman, individually, and on behalf of his business Gold Silver Vaults, LLC has

unlawfully converted management fees and incentive fees that belonged to Street Search, LLC to
his personal use or use by Gold Silver Vaults, LLC.
ANSWER TO COMPLAINT, AMENDED COUNTERCLAIMS, AND DEMAND FOR JURY TRIAL - 16
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81.

As a direct and proximate result of Coleman's acts, both individually and through

Gold Silver Vaults, LLC, Street Search has suffered damages, the amount of which will be
proved at trial.

ATTORNEY FEES
82.

The Counterelaimants Street Search was were forced to hire and retain legal

counsel to pursue theif it's interests and are is therefore entitled to recover according to Idaho
Code§ 12-120(3), § 12-121, § 12-123, and the Idaho Rules of Civil Procedure, the attorney fees
they have it has expended.

PRAYER FOR RELIEF
WHEREFORE, the Counterclaimants pray§. for judgment to enter against the
Counterdefendants jointly and severally as follows:
1.

For the Court to enter an order and judgment awarding the Counterclaimants Street

Search, LLC damages for breach of contract in an amount of at least $1,400,000.00, the exact
amount to be proven at trial.
2.

For the Court to enter an order and judgment awarding the Counterclaimants Street

Search, LLC damages for the Counterdefendants' constructive fraud and fraud, the exact amount
to be proven at trial.
3.

For the Court tQ enter an order and judgment awarding the Counterclaimants Street

Search, LLC damages for the Counterdefendants' breach of fiduciary duty, the exact amount to
be proven at trial.
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4.

For the Court to enter an order and judgment awarding the Counterclaimants Street

Search, LLC damages from the Counterdefendants' Coleman and Gold Silver Vault, LLC, for
converting fees that belonged to Street Search, LLC, the exact amount to be proven at trial.
4-5.

For the Court to enter an order requiring the Counterdefendants to provide a

complete accounting of all of the financial activities of Street Search Dollars and Sense Growth
Fund, LP. or any entity from which the the Counterdefendants continue to conduct business that
was previously the Street Search Dollars and Sense Growth Fund, LP.
~6.

For the Court to enter an order appointing a Receiver to manage and protect the

assets of Street Search Dollars and Sense Growth Fund, LP. or any entity from which the the
Counterdefendants continue to conduct business that was previously the Street Search Dollars
and Sense Growth Fund, LP during the pendency of this action.
7. For any other reli~f the Court believes is appropriate based on the facts and
circumstances of this case.
DEMAND FOR JURY TRIAL
The Defendants/Counterclaimants hereby requests a trial by jury on all contested issues
in this case.
DATED this _ _ _ day of May June, 2011.
CLARK & ASSOCIATES, ATTORNEYS

Eric R. Clark
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Name of Offeree.:

Copy No.

(This Offering M.emorandnm does not constitute an offer unless the Offeree's name and
Memorandum-copy number appear above)

Stieet Search
Dol~s.mid· Sense Growth Fu·nd, LP
A Delaware Limited Partnership

Confidential Private Offering Memorandum

-August I-; 2009

Pro_ljtS-Pl.us CapitarManag.ement, L-Lc

Private and Confj~tial This Offering Memo1·andum constitutes a11 offering of these securities only i11 thosejurisdictio11s
where they may be-lawfully Offered for sale and therein only by persons permitted to sell such
securities a11d to the~e perso.JJs to whom t_hey may be lawfully offered for sale. No securities
commission or similflr -regulatory authority has reviewed this Offering Memorandum or has in
a.JJ}' wap p{lSsed upq» tlieme.cils of the ucurities offered hereunder and a11y representation to the
contrary Ni a11·0.ffen_ee. No pr.ospectWJ /IQ& been filed with any such authority in co1111ection with
the securities offer:fl!l hereumler. This Offering·Memorandum is confidential and is provided to
specific prospective:i11vestor~for the purpose ofassisting them and their professional Advisers in
evaluating tire secw1ties offered hereby and is not to be construed as a prospectus or
advertiseme11t or al!ublic offering of these securities.

EXHIBIT 1
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5/18/10 1:11 PM

(130 unread) Yahoo! Mall, Jeffpodesta2000

agreement to move forward
View Contact

bcoleman
Steven Du Pont
Jeff Podesta

Steven,

I talked with Jeff. If ygu..are..comfortahle and .agre.e..io..tbe!ollowmg l .w.ill..wJr.e.tbe..$7.,.500 tomorrow.
'

1. Jeff and I agree

Wa payout structure of 20% to you for all management fees and incentive fees of the fund and up

front fees for private aa:a11nts Jhis paY!)•li would not include..thaseparate storage..Jees_

.

2. Upon raising $35 million you would be entitled to a 15% equity stake in the company that is currently owned 50% by
Jeff Podesta and 50%Awned.bv.J3ob Coleman.
~-

3. Jn order to market the fund the new name will be the Street Search, Dollars and.S.ense Growth Fund, LP. The
general partner will remain Profits Plus Capital Management, LLC. This will require minimal paperwork and time to get

this arrangement off t!J,e_.gr:ound..

·-

and/or sihrel:..thraugh...ap.rhtate..acoo~a..ciient's..funds...will be
wired to Profits Plus C,.apital .Management,.l.LC lo purchase -the metal. F.or .clients.wanting ibeir metal stored. with us,
the client would arr<\nge storage through Idaho Armored Vaults. Profits Plus Capital Management will pay 20% of the
private account f~e to you.
Too-stGrBge-fee.1s.nQt sl:lai:ed.--..,

4. For inviduals or insfil11tians vwoting_to_own..gold

5~·&;}b..Coleman

accounts:

--,.

will be 100% responsible for the investment management and operation of the fund and private
·
................................... .

When you raise the required capital to become an equity owner we can review the operational responsibilities, titles,
structure, etc.
Please let me know if you agree. Once I receive your approval by email and wire instructions, I will send a wire for
$7,500 immediately.
Thanks
Bob Coleman

EXHIBIT2
http:/ /us.mg2.mail.yahoo.com/dc/launch?.gx=l&.rand=S068o2tcJlhe2
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The Street Search
Dollars and Sense Growth Fund
An essential component for evo:r:Yol'le's p<>rt.folio

Street Search Dollars and Senac Gmwtti Puncl

Other Pncioos Metal F1mds and Programs

The Fund holds all pbysiQ\1 bullion privBtdy' outsido die US
fuumcial sysr.em. ConSUQllently, die client 1s compleklly
problcted in the event ofa .systemic collapec of the US fiaaneioJ

Moat .ll.llllC"' vfpn:cious mewl lRAs, open-end and. cloled•
c::ad mlllllal fimdll, digir.al gold propms. md fl-.ict
c:atificatc pro,gnam are held within the g)oblll finaw;ial
sysmm wmch is smceptiblc lo ll}'lltemic risk.

systt:m.
1be Fund purc:llQell pbysical gold and silver coins ot bans ad
bolds theln fD dclivcnble wrm.

Mostprognims bay lmllio.n that are not in deliverable form
to die indi:Yidual or lhcy simply bold paper COlltl'ICtll of
tl'C thCtlll.

Th4' Fund am issue a distribution kl 1be client either in physjCll!
.iiold. aod silver coins and bant or cub.

Most well-known fundB amd prognama either have no
ability to, are not dCligood tor, or have no inrcnriou to
ddm:r phyiriClll metal to the client.

~ nalt.

The .Fund holds all physical bullion securely in an annorcd and
Tbc Fwtd liaii MD option available to store meials
in ca Joootion closer to the client.

Most proSfalllS arc in.Ocriblc, i:an1nlly IOCll1Bd, ond 111iJt
of die g,lobal fiDancial S)'lllCm.

The .Fund always holds llt least eighty ~t of client's c:oins
and bars in deliverable form.

MOS! progrmm do not hold die clicot's pbysi&:al mcllll in
deliwnhlo bm..

1bc Fund is designed for inwstors with. c0ncems about tho
gcm::mi:ncD tampaing with their investments.

Malt progl'llDS cmry with i:bcin the ri&t of being
oontroll.S by US or glotial .financial il'lltitutions.

The :F'uod is nimble and cau react quickly to protect the cliimt's
holdings in tho event of any financ:ial nr poti1ical debecli;;,

Most Jll'OB'lml me YlllY in.Ocnolo and do nor protect the
<:Jiait 1iOin du; obvious dllnFfll of r.:Unljsc;adon and
lll"'hmlii: fililure.

The F'und has the ability ID benefit tho cliant by taking advanCllgl:
of gold arul a.ilvw pri.Q:: vv.lati.lity and. acdvcly 11111n11PJ a !llJla)J
portion oftbc fund to~ die climt's fimd value or the
ownberot'uunee11 mlhet'und.

Most Pf'Ogn11118 lite Slatic. The number or GUJ1CCS one bll)'I
is fixed. 1bcn:tbn; 1hc vab: oflhc investment only
llJIPR'ICilml as gold and silvw:rriae.

'('he Fund is very flml>le and CID. accept alngJo and joint
accounts, IRAs, pcasioos, 401.Ks, trusts, Md .fim:ign llCCOllDts.

Jeff Podesta

Most programs are extn:mci,. limi.W 1o the kind of
accmmt the client can SQ!ect.

Bob Coleman

ts tho President and Sole .Managing Member of'StRKit Semcb,
LLC llinco its inception in 19%.

hU ~ooally done dUC diligeQCc Oil DVft Chau 6SO money
iJlllUIAgt:tll md ~ fimd opemtun in his cara:r,
.
-·
~

.......

i• a &jiitened Rc:pesmtatiw w.ilh Thonum Group Capit.t
where he ho1ds aU his licmaes.

....

l) fotme.rly President of Paradigm Multi S~8Y F1md
2) Natlolllll Sale; Mmaacr fur Schafer CuJlc:o QlpitaJ
Matu1gm1ent (raided more lban $1 billion ud llllmed M"arbter

.

ofdleYcar)

.

iA tho .Presi(L,,ut IU1d Sole Mmmging Member otPrufits
Plus Capii.tJ Management, I.LC. PPCM i111t Registcnld
lnvcslmcmtAd\'isor and the geocraI pm111vr ordio Str@ct

Search Dollars and Sense Growth Fund,. LP.
ii a RcgisteRd Invatmmt AcMsor
I) PM$ldmt otGold. Silver VII.I.It, U.C

2) Rcceiwd hi11 BS In .Mcouoting 1111d F:IDanc:e ftom
TCJWlltlll Stote University (1992).
3) A n:nowu ~in the dclivr:ry of and sllfe e1umge for
precious metals,

~)-~ior Offi~ w.ith Kidder~cabody & COmp.by and Smith
Bainey.

·'

.-

) ··. .

~

his BA :&o1n Uiiiversity ofViraima (1971) and
from Comell UniVersity.
'
I
.J

-

$)He soryu on sevcml major boards aod wiU serve as President
and c.eo. oldie stkct Scan:ii Dolllln 1111c1
Gn:wAb Fund•

sea-

............

_______

____

..._._

·--
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S/19/10 6:45 PM

(129 un~ead) Yahoo! 1'!1all, jeffpodesta2000

Re: Closing & Management Fee
View Contact

bcoleman
Jeff Podesta

Jeff,
We need to talk abotit this aiTangenient. I was Un.der the impression that you coil1d i'aise capital from your
own sources. The orify :funcls'"raisectnave Been-ffom my· clients. The management fees from-the fund are
going to building out a secure facility and running the operations of the fund. I can not afford nor justify to
pay you for mark~ing withom any capital ra1Sed on your end.
......

I changed the name Of the ful:Ufba.Sea on your-expertise and track record of raising capital. Since August
2009, I have not sl(~n any capital brought in from your clients or prospects. The funds I have paid you have
been fair compensation for your time and efful'ts.

I am frankly disgusted al:5ounlie Dupont situation. I' relied on your advice to bring hiin on board and now
DuPont feels that Jowe hirifhiindreds ofthous·ands of dollars. I can not have this hanging over my head
any longer. I have \Vastea$TO,OQ{J'iind- counttess hours of time and out of pocket expenses dealing with
this individual. I ~Jn how havmg to ·aefend myself from· any accusations this individual dreams up. I have
invested my life intothls otismess to buifd-thtHrust and confidence needed to attract clients. I do not want
to risk all my hard \\fotk on someone-who couta simply-sabotage my reputation fo1• his amusement. I have
been advised to ccunpletely disassociate myself from using Street Search because of Dupont alone. This
includes having Street S-earclf removecrftoin tlie name of tlie fiincf and tlie vJelJsite.

I want to continue to worlc with you~ however; the· arrafi~ment needs to be on the basis of a consulting
an-angement on the capital you raise and not part of the nymagement fees raised by my clients. I would like
to discuss this with you.
·
Thanks

~.<?~.·:~~~~~ -Jeff Podesta wrote:
Bob,
How did tg.i.Rgs gcrwith the tests yeSt:erday"'? Also could you ·wire ASAP the
Mana,ement fees due over the Dec., Jan., Feb. period. Keep me posted.

JP

EXHIBIT4
ittp:/ /us.mg2.mall.yahoo.com/dc/ launch7.gx- l&.rand=boSqa6omcaosl
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This contract between Robert Coleman, sole owner of Profits Plus Capital Management, LLC
and Jeff Podesta, sole owner of Street Search, LLC terminates all previous agreements and/or
arrangements either verbal or written regarding all aspects including all rights, obligations,
responsibilities, and revenue from the Dollars and Sense Growth Fund, LP also named Street
Search Dollars and Sense Growth Fund, LP effective as of March 1, 2010. Any and all future
agreements will be in writing and be valid from that date forward.
This agreement will be kept confidential. Robert Coleman and Profits Plus Capital Management
will not contact clients or investors of Jeff Podesta and Street Search. Jeff Podesta and Street
Search will not contact clients and investors of Robert Coleman, Profits Plus Capital
Management, and Dollars and Sense Growth Fund.
The wording Street Search will be removed from the title of the Street Search Dollars and Sense
Growth Fund, LP. Street Search will be removed from all documents (Offering Memorandum,
Limited Partnership Agreement, and Subscription Agreement)
Profits Plus will have to retain written consent from Jeff Podesta to use Street Search in any sales
brochures. Jeff Podesta will have to retain written consent from Robert Coleman to use Dollars
and Sense Growth Fund or Profits Plus Capital Management in any sales brochures.
Robert Coleman has never had and never will have any control or connection with the business
dealings or responsibilities of Street Search, LLC. Jeff Podesta has never had and never will have
any control or connection with the dealings or responsibilities of Profits Plus Capital
Management, LLC. Profits Plus Capital Management has always been and will continue to be the
sole owner of the Dollars and Sense Growth Fund, LP.
Robert Coleman will agree to pay the remainder portion of management fees owed to Jeff
Podesta for December 2009, January 2010, February 2010. The amount equals the sum of 20% of
the gross management fee for the 3 months minus the $5,000 payment on January 19, 2010.
This amount totals as follows:
December 2009 - $6,703.00
January 2010 - $6,238.80
February 2010 - $6,400.00
The final and complete payment will be $14,341.80. This amount will be wired upon the
approval and acceptance of this agreement by Robert Coleman and Jeff Podesta.

Robert Coleman
Profits Plus Capital Management, LLC
March 3, 2010

Jeff Podesta
Street Search, LLC
March 3, 2010

EXHIBIT 5
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JUN O1 2011
ERIC R. CLARK, Esq.
CLARK & ASSOCIATES, ATTORNEYS
P.O. Box 2504
Eagle, Id 83616
Office: 208-830-8084
Fax: 208-939-7136
Idaho State Bar No. 4697

CHRISTOPHER o. RlCH, Clerk
By CHARLOTTE WATSON

oeP\JTV

Attorney for Defendants/Counterclaimants
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

PROFITS PLUS CAPITAL
MANAGEMENT, LLC, a Delaware limited
liability company; and DOLLARS AND
SENSE GROWTH FUND, LP, a Delaware
limited partnership; and ROBERT
COLEMAN, an individual,
Plaintiffs,
vs.
JEFFREY PODESTA, an individual; and
STREET SEARCH, LLC, a New Jersey
limited liability company,

Case No. CV OC 1014540

AFFIDAVIT OF ERIC CLARK FILED IN
SUPPORT OF DEFENDANTS' MOTION
TO AMEND THEIR COUNTERCLAIM
TO INCLUDED A CLAIM FOR
PUNITIVE DAMAGES -

•

Judge Greenwood

Defendants.

JEFFREY PODESTA, an individual; and
STREET SEARCH, LLC, a New Jersey
limited liability company,
Counterclaimants,
vs.
PROFITS PLUS CAPITAL
MANAGEMENT, LLC, a Delaware limited
liabilit com an ; and STREET SEARCH
AFFIDAVIT OF ERIC CLARK FILED IN SUPPORT OF DEFENDANTS' MOTION TO AMEND THEIR COUNTERCLAIM
TO INCLUDED A CLAIM FOR PUNITIVE DAMAGES - I
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DOLLARS AND SENSE GROWTH FUND,
LP, a Delaware limited partnership; f/n/a
DOLLARS AND SENSE GROWTH FUND,
LP, a Delaware limited partnership; and
ROBERT COLEMAN, an individual,
Counterdefendants,

******
STATE OF IDAHO
COUNTY OF ADA

)
) ss:
)

The undersigned, first being duly sworn upon oath, deposes and says:
1.

That I am over the age of eighteen (18) years; and that I have personal knowledge

of the facts set forth in this affidavit and am competent to testify to the same if called to do so.
2.

We have requested through discovery that Mr. Coleman provide all e-mails and

correspondence he has sent or received from Mr. Phil Wrigley.
3.

Upon review of the nearly 8,000 documents recently produced, it appears that Mr.

Coleman has refused to produce any documents responsive to that request that was drafted or
created after March 2010. I have sent a letter to Mr. Gourley requesting these documents.
4.

Exhibit 1 is a true and correct copy of a letter the Plaintiffs produced with the

8,000 documents, which is Bates Stamped PPCM006161. This document was identified as a
document responsive to our Request For Production of Documents for e-mails and
correspondence the Plaintiffs sent to or received from Steven DuPont.
5.

Exhibit 2 is a true and correct copy of a letter the Plaintiffs produced with the

8,000 documents, which is Bates Stamped PPCM006228. This document was identified as a
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document responsive to our Request For Production of Documents for e-mails and
correspondence the Plaintiffs sent to or received from Jeff Podesta.
Exhibit 3 is a true and correct copy of a letter the Plaintiffs produced with the

6.

8,000 documents, which is Bates Stamped PPCM003817. This document was identified as a
document responsive to our Request For Production of Documents for e-mails and
correspondence the Plaintiffs sent to or received from Jeff Podesta.
FURTHER YOUR AFFIANT SAYETH NAUGHT.

DATED I" day
this

of June,

2~-->---~~~=>--=======ERIC R. CLARK

SUBSCRIBED AND SWORN to before me this 1st day of June, 2011.
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 1st day of June 2011, I served the foregoing, by having
a true and complete copy delivered via facsimile transmission to:
Kimbell D. Gourley
TROUT JONES GLEDHILL
FUHRMAN & GOURLEY, P.A.
The 9th & Idaho Center
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, 10 83701

ERIC R. CLARK
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To:
Steven Christian DuPont
10 Blount Circle
Barrington, Rhode Island 02806
Steven Christian DuPont
291 A1alani Street
Pukalani, Hawaii 96788

Dear Mr. DuPont,
As of Saturday November 7th, 2009 you are tenninated as consultant
to Profits Plus Capital Management LLC. In accordance with the Consulting

Agreement dated August 1st, 2009 between Steven Christian DuPont
and Profits Plus Capital LLC. - this letter serves as formal notice that as

of Saturday November 7th, 2009 Steven Christian DuPont is terminated
and owes all "draw" advances in full.

Advisor:
Bob Coleman:
Profits Plus Capital Management, LLC .

.,lit-,

By:~._.,l!!_
_______
Bob Coleman

EXHIBIT 1
000220
PPCM006161

From:
To:
Sent:
Subject:
Attachments:

bob <bcoleman@goldsilvervault.com>
jeffpodesta2000@yahoo.com <jeffpodesta2000@yahoo.com>
11/4/2009 4:20:19 PM
[Fwd: Re: Escrow]
Re_ Escrow.em!

Jeff,
It was great to see you again. Wrigley's dad asked phil if there is any
stop measures to avoid large drawdowns. I explained to phil some of the
20% of the fund could be used to hedge. The gold market is new to the
parents and they worried about losing money. Phil also mentioned he is
having a hard time with the fee structure and adding more money. Does
not see the value as much as buying bullion and simply storing it. You
and I may need to talk with Phil and develop a plan for fees.
I also sent this to Steven. Can you reach him tomorrow? If he does not
pay me back per the agreement (end of October) and while we meet in LA,
I am worried he is sticking you with the responsibility for the $10,000
which is not right ..
I am sure you will set him straight.
Thanks
Bob Coleman

EXHIBIT2
000221
PPCM006228

Page 1 of2

From:
Date:

To:
Subject:

"Jeff Podesta" <jeffpodesta2000@yahoo.com>
Thursday, November 05, 2009 9:00 AM
"bob" <bcoleman@goldsilvervault.com>
Re: email to wrigley

Bob,
I had the opportunity while on the plane to catch up on my reading. In the most
recent Forbes Special Issue that reviews the wealthiest 400 guess who showed up?
William Wrigley Jr. from Lake Forest Illinois. Worth: 2.1 Billion!!! More than I
thought. The 4th generation Wrigley took over in 1999.
I think the e-mail to Phil is fine, however, with so much capital they may not want to
put either a floor or ceiling on the amount. We'll see.
i will call Corky in the next hour. Speak to you later. JP
--- On Thu, 11/5/09, bob <bcoleman@goldsilvervault.com> wrote:

From: bob < bcoleman@goldsilvervault.com >
Subject: email to wrigley
To: jeffpodesta2000@yahoo.com
Date: Thursday, November 5, 2009, 12:38 AM
Jeff,
Please review the following. I would like to send this (or an edited version) to Phil. This
may open the door for them to show us their hand. I think we need to capitalize while
the iron is still hot.

Jeff and I will provide the best service possible to meet you and your family's needs. I
understand the concern and justification over the fees for the fund.
I believe your mom and step dad would greatly benefit from having gold and silver in
their portfolio. This would certainly provide protection from currency instability and
effects of rising inflation not to mention the enormous risk facing fixed income
portfolios in a potentially rising interest rate environment. I truly feel the fund offers
your mom and step dad a more structured approach that offers much more flexibility. I
have found that many investors who have relied on paper instruments in the past are
more comfortable with the fund for various reasons, one of which is having dedicated
professionals looking out for their best interests. For example, investors in the fund
may greatly benefit over time from having a portion of the fund actively managed
which may enhance the return or reduce the risk of gold and silver.

EXHIBIT 3
ll20ffCM003817
000222
4/l

'.
Page2 of2

As we have done in the past, I would like to design a pricing proposal that would
encompass you and your family's current and future interest in the fund and storage
program. If you can provide me a total dollar figure you and your family would like to
invest, I would like to put together a proposal that you and your family would be
comfortable with.
I would certainly stress to your mom and step dad to start building positions as soon
as possible. As we have discussed, it is very easy to get caught up in the news (noise)
and miss great opportunities. Or as you stated so well precious metals provide an
insurance policy for one's financial health. Watching for the pullback is certainly great
for adding to positions but I have seen so many never start a position because they are
trying to perfectly time the market for their initial entry or have their opinions influence
their decision rather than listening to what the market is saying.

0llCM003818
000223
411112
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CHRISTOPHER D. RICH, Clerk

ERIC R. CLARK, Esq.
CLARK & ASSOCIATES, ATTORNEYS
P.O. Box 2504
Eagle, Id 83616
Office: 208-830-8084
Fax: 208-939-7136
Idaho State Bar No. 4697

By CHARLOTTE WATSON
DEPUTY

Attorney for Defendants/Counterclaimants
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

PROFITS PLUS CAPITAL
MANAGEMENT, LLC, a Delaware limited
liability company; and DOLLARS AND
SENSE GROWTH FUND, LP, a Delaware
limited partnership; and ROBERT
COLEMAN, an individual,
Plaintiffs,
vs.
JEFFREY PODESTA, an individual; and
STREET SEARCH, LLC, a New Jersey
limited liability company,

Case No. CV OC 1014540

DEFENDANTS/COUNTERCLAIMANT'S MEMORANDUM IN
SUPPORT OF THEIR MOTIONS TO
ADD A PARTY, TO ADD
ADDITIONAL CLAIMS AND TO
ADD A CLAIM FOR PUNITIVE
DAMAGES

Defendants.

JEFFREY PODESTA, an individual; and
STREET SEARCH, LLC, a New Jersey
limited liability company,

Judge Greenwood

Counterclaimants,
vs.
PROFITS PLUS CAPITAL
DEFENDANTS' MEMORANDUM IN SUPPORT OF THEIR MOTIONS TO ADD A PARTY, TO ADD ADDITIONAL
CLAIMS AND TO ADD A CLAIM FOR PUNITIVE DAMAGES - I

000224

MANAGEMENT, LLC, a Delaware limited
liability company; and STREET SEARCH
DOLLARS AND SENSE GROWTH FUND,
LP, a Delaware limited partnership; f/n/a
DOLLARS AND SENSE GROWTH FUND,
LP, a Delaware limited partnership; and
ROBERT COLEMAN, an individual,
Counterdefendants,

COME NOW Defendants/Counterclaimant and hereby provide their Memorandum in
Support of their Motions to add a party, to amend their pleadings to add additional claims, and to
amend their pleadings to add a claim for punitive damages.
FACTS

The parties agree they had a contractual relationship. However, they now dispute the
nature and terms of the contract. Street Search contends the agreement provided Podesta would
become president of the fund and Street Search, the name of his company, would be
incorporated into the name of the fund. That both Podesta and Coleman would use their
respective educations, experiences, expertise, and best efforts to market the fund and seek
investors in the limited partnership. That Podesta's Company Street Search, LLC and Coleman's
Company Profits Plus, LLC would have equal ownership in the fund and that Coleman would
transfer that interest to Street Search. Due to cost issues, however, the parties agreed that Profits
Plus would transfer its one-half interest of the general partnership to Street Search in the future.
In the interim, Profits Plus w.ould pay Street Search half of what Profits Plus was entitled to as
general partner from management fees and incentive fees, just as Street Search would be entitled
to as an equal partner with Profits Plus. Street Search believes it has established compelling
evidence of these terms in the documents provided in opposition to Coleman's motion for
DEFENDANTS' MEMORANDUM IN SUPPORT OF THEIR MOTIONS TO ADD A PARTY, TO ADD ADDITIONAL
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summary judgment, in the Affidavit testimony of Jeffrey Podesta, and in the documents provided
in support of this motion.
Conversely, Profits Plus through Robert Coleman contends that Profits Plus hired
"Street Search and/or Jeff Podesta," as a "consultant," and that Street Search would only be
entitled to compensation if "Jeff Podesta's registered representative clientele and Street Search
clientele" ultimately invested in the fund. Regarding the management fees and incentive already
fees paid to Street Search, Coleman now contends these payments were "advances" to which
Profits Plus is entitled to a refund.

ARGUMENT
I. ADDITIONAL CLAIMS AND PARTIES
Street Search believes that Coleman has removed Limited Partnership funds to which
Street Search was entitled and transferred those funds to his personal accounts or to his other one
of his other companies Gold Silver Vaults, LLC. Consequently, Street Search has moved for leave
to add Gold Silver Vaults,

L~C

as a party, and to add claims for conversion against Coleman

personally and against Gold Silver Vaults, LLC.
The Idaho Rules of Civil Procedure provide for the amendment of pleadings by leave of
court:
A party may amend the party's pleadings once as a matter of course at any
time before a responsive pleading is served or, ifthe pleading is one to which no
responsive pleading is permitted and the action has not been placed upon the trial
calendar, the party may so amend it at any time within twenty (20) days after it is
served. Otherwise a party may amend a pleading only by leave of court or by written
consent of the adverse party; and leave shall be freely given when justice so requires,
and the court may make such order for the payment of costs as it deems proper. A
party shall plead in response to an amended pleading within the time remaining for
response to the original pleading or within ten (10) days after service of the amended
pleading, whichever period may be the longer, unless the court otherwise orders.
Rule 15(a), I.R.C.P.
DEFENDANTS' MEMORANDUM IN SUPPORT OF THEIR MOTIONS TO ADD A PARTY, TO ADD ADDITIONAL
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The Idaho Supreme Court has interpreted Rule 15(a) expansively and has instructed
Courts to favor granting such motions. "It is well settled that, in the interest of justice, courts
should favor liberal grants of leave to amend. Wickstrom v. North Idaho College, 111 Idaho 450,
453, 725 P.2d 155, 158 (1986), citing Rule 15(a) l.R.C.P.
When considering a motion to amend, the Court must consider the allegations as valid and
true and is prohibited from weighing the evidence. Thomas v. Medical Center Physicians, P.A.,
138 Idaho 200, 61 P.3d 557 (2002). Despite this standard, however, the moving party must
plead facts that if proven true and believed would entitle the moving party to the relief requested.
"A court may consider whether the allegations sought to be added to the complaint state a valid
claim in determining whether to grant leave to amend the complaint." Black Canyon Racquetball
Club, Inc., v. Idaho First Nat'/ Bank NA., 119 Idaho 171, 175, 804 P.2d 900, 904 (1991).
Street Search believes it has met this minimal burden and has pled facts to support a
claim for conversion against Coleman and Gold Silver Valuts, LLC.
II. PUNITIVE DAMAGES
According to LC.§ 6-1604, "The court shall allow the motion to amend the pleadings if,
after weighing the evidence presented, the court concludes that the moving party has established
at such hearing a reasonable likelihood of proving facts at trial sufficient to support an award of
punitive damages."
The criteria or basis for an award of punitive damages are stated in IDJI 9.20 (Amended,
July 2003)
IDJI 9.20 - Punitive damages

DEFENDANTS' MEMORANDUM IN SUPPORT OF THEIR MOTIONS TO ADD A PARTY, TO ADD ADDITIONAL
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INSTRUCTION NO.
If plaintiff proves by clear and convincing evidence that the defendant's acts
which proximately caused injury to the plaintiff were an extreme deviation from
reasonable standards ·of conduct and that these acts were [malicious] [fraudulent]
[oppressive] or [outrageous] you may, in addition to any compensatory damages to
which you find the plaintiff entitled, award to plaintiff an amount which will punish
the defendant and deter the defendant and others from engaging in similar conduct in
the future.

Finally, "A trial court's ruling on a motion to amend a complaint to add a claim for
punitive damages is reviewed for an abuse of discretion." Todd v. Sullivan Constr. LLC, 146
Idaho 118, 121, 191P.3d196, 199 (2008).
As noted above, the parties each contend there was a contract. However, now they
disagree on the terms. The trier of fact is therefore faced with determining the terms of the
contract, which as both alleged contracts are oral, will require an analysis of the parties' conduct.
Did the parties initially agree on the terms, but had one party misrepresented its intent to
complete the agreement? Such facts would support a fraud claim. Punitive damages have long
been available in Idaho to victims of fraud.
Conversely, was there an agreement, and after the parties began performance, did one
party change its mind and asserted different terms? That situation would warrant the application
of equitable estoppel and prevent the party who has changed its mind from asserting the new
terms. Under this situation, punitive damage would also be warranted as intentionally breaching
a contract and now asserting different terms in order to avoid liability would appear to be an
extreme deviation from reasonable standards of conduct and also warrant punitive damages.
A. STANDARD TO AMEND PRE-TRIAL

I.C. § 6-1604 requires the Court to act as a gatekeeper and to evaluate the moving party's
potential for establishing conduct at trial that would warrant punitive damages. The Court can do
DEFENDANTS' MEMORANDUM IN SUPPORT OF THEIR MOTIONS TO ADD A PARTY, TO ADD ADDITIONAL
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so based on the record presented, and can weigh evidence and determine credibility of the
witnesses. Obviously, if the Court is presented with sworn but conflicting testimony, or
testimony that conflicts with the evidence, the Court may consider that witnesses' credibility, or
lack thereof, when considering whether to grant a motion to amend for punitive damages.
At trial, however, ifthe Court grants the pre-trial motion to amend complaint, the moving
party still bears the burden of proof at trial. If that party fails in that burden to present substantial
evidence supporting its claim.for punitive damages, the Court can refuse to instruct the jury on
punitive damages.
B. COLEMAN'S "VERSION" OF THE TERMS OF THE CONTRACT IS NOT CREDIBLE
As the Court is entitled to "weigh" the evidence presented, the Court is allowed to
evaluate the credibility of the witnesses' testimony. The Court may consider a party's statements
and contradictions, just as the jury will ultimately do at trial. Street Search welcomes such an
analysis, as there there is no credible evidence supporting Coleman's contention that Street
Search was a mere "consultant."
In Coleman's first affidavit, he filed under oath on October 29, 2010 he stated;
9. In order to market the services and benefits of Dollars and Sense, Profits Plus
entered into an Independent contractor consulting agreement with Steven
Christian DuPont, wliich consulting agreement was terminated in 2009.

**
12. In order to further market the services and benefits of Dollars and Sense,
Profits Plus entered into an independent contractor consulting agreement with
Street Search and/or Jeff Podesta, similar to what it did with Steven Christian
DuPont. (Emphasis added.)

DEFENDANTS' MEMORANDUM IN SUPPORT OF THEIR MOTIONS TO ADD A PARTY, TO ADD ADDITIONAL
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Although Coleman negotiated and obtained a signed "consulting agreement" with
DuPont, no such agreement existed with Podesta or Street Search. If the agreement and
relationship as with Street Search was "similar" to DuPont's, then why no written agreement?
Then, after having Podesta review this letter to DuPont, Coleman terminated DuPont's
consulting contract on November 10, 2009

Uttr Mr. DttPonl,

ruhiso~

Hoh Colt"mmr
Profits: Plus: Cufliml Wmt11tt•mm1 . ff .C'.

Bob Coleman

Contrast the language in the DuPont letter with that of the letter Coleman sent to Podesta
in March 2010. 1
This contract between Robert Coleman, sole o\vner of Profits Plus Capital Management, LLC
and Jeff Podesta, sole owner of Street Search, LLC terminates all previous agreements and/or
arrangements either verbal or written regarding all aspects including all rights, obligations,
responsibilities, and revenue from the Dollars and Sense Growth Fund, LP also named Street
Search Dollars and Sense Growth fund, LP effective as of March I, 20 I0. Any and all future
agreements will be in writing and be valid from that date forward.

1

Podesta Affidavit in Support of Motion to Amend, Exhibit 14.
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If Coleman's or his companies' contract with Street Search was a mere consulting
agreement, then why did Coleman include the expansive language, "This contract ... terminates
all previous agreements and/or arrangements either verbal or written regarding all aspects
including all rights, obligations, responsibilities, and revenue from the Dollars and Sense
Growth Fund, LP also named Street Search Dollars and Sense Growth Fund, LP .... "?

Coleman goes from specifically referring to the written contract with DuPont, to
addressing "all aspects" of the relationship between Street Search and Profits Plus and Coleman.
Why the expansive language if the contracts were "similar"?
Moreover, and perhaps the most compelling evidence is how Colman approaches each
situation. For DuPont, Coleman sends a letter in which he unilaterally terminates the consulting
agreement - there is no negotiation. Contrast that approach with Street Search where Coleman
sends a "proposed" contract for the parties to consider and sign.
In Coleman's Third Affidavit, dated May 23, 2011, he claims the fees Profits Plus paid to
Street Search for management fees and incentive fees were actually advances made to a
consultant to be deducted from fees earned in the future.
23. Advances were made by Profits Plus to Street Search, L.L.C. and Jeffrey
Podesta against future commissions/fees and ultimately Street Search, L.L.C. and
Jeffrey Podesta were over paid and actually owe money back to Profits Plus
because no commissions/fees were ever earned.

However, referring to DuPont, who was a consultant, and who was advanced money,
below is an e-mail from Coleman to Podesta on July 30, 2009, in which Coleman is asking
Podesta to provide half of DuPont's advance.2

2

Podesta Affidavit in Support of Motion to Amend, excerpt from Exhibit 4.
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gold and silver
bcoleman

View Contact

Jeff Pode&ta

Jeff:

Hope all is well. I spake a: little more with Steven. He wants to move forward with the transaction of wiring
money. I would like to move furward, however I do not want to wire $15~000 myself."! need to have some
firm commitments. There are no assurances an'll he also ·wants oWl1ership in the company.
If this raises a substantial amount of new capital then it is money well spent. But there are no guarantees.
I was expecting that we each wire a sum of money to Steven so he could get started.
Let me know if this makes sense.
Thanks
Bob Coleman

What does not "make sense" is why would Coleman request that Podesta pay HALF of
DuPont's fees if Street Search was a mere consultant, "similar" to DuPont?
Five days later, Coleman sends the following e-maii3 to DuPont:
From: bcoleman (bcoleman@goldsilvervault.cOt'll]
Sent: Tuesday, August 04, 2009 4:06 PM
To:
Steven Du Pont
Cc:
Jeff Podesta
Subject:
agreement to move forward
Steven,
I talked with Jeff. If you are comfortable and agree to the following r

wi11

wire the $7,500 tomorrow.
l. Jeff and I agree to a payout structure of 20% to you for all
management
fees and incentive fees of the fund and up front fees for private
accounts.
This payout would not include the separate storage fees.
2. Upon raising $35 mi11ion you would be entitled to a i5% equity stake
in the
company that is currently owned 50~ by Jeff Podesta and 50~ owned by Bob
Coleman.

If Street Search and Podesta are mere "consultants," why is Coleman representing in
paragraph 1, that "Jeff and I agree ... " to hire DuPont as a consultant? Coleman does so because
in paragraph 2, Coleman confirms that he and Podesta are partners "in the company currently

3

Podesta Affidavit in Support of Motion to Amend, excerpt from Exhibit 5.
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owned 50% by Bob Coleman and and 50% by Jeff Podesta." (August 4, 2009 is four days after
the name change to Street Search Dollar and Sense Fund, LP.) (Emphasis added.)
Coleman then concludes his e-mail with a statement regarding the "perks" of "equity
ownership."

When you raise the required capital to become an equity owner we can
review
the operational responsibilities, titles, structure, etc.

Apparently when you are an equity owner in the limited partnership, you get a title, such
as "president"?
C. COLEMAN'S CLAIM THAT STREET SEARCH WAS ADVANCED FUNDS IS NOT
CREDIBLE
As noted above, Coleman now claims that the fees paid to Street Search were mere
advances. 4
23. Advances were made by Profits Plus to Street Search, L.L.C. and Jeffrey
Podesta against future commissions/fees and ultimately Street Search, L.L.C. and
Jeffrey Podesta were over paid and actually owe money back to Profits Plus
because no commissions/fees were ever earned.
However, in March 2010, in his proposed "termination" agreement, he actually
offers Street Search a percentage of the amount of the management fees which Coleman
concedes Street Search was entitled according to the contract. 5
Robert Coleman will agree to pay the remainder portion of management fees owed to Jeff
Podesta for December 2009, January 2010, February 2010. The amount equals the sum of20% of
the gross management fee for the 3 months minus the $5,000 payment on January 19, 2010.

4
5

Coleman's Third Affidavit at page 6.
Podesta Affidavit in Support of Motion to Amend, excerpt from Exhibit 14.
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Coleman is not demanding repayment, but is admitting the agreement and conceding that
Profits Plus actually owes Street Search Money. Contrast this language with the language in
DuPont's termination agreement where Coleman actually demands repayment of the advances.
Additionally, Coleman now claims as all money was raised from Wrigley's investments,
and as Wrigley was Coleman's exclusive client, Street Search is not entitled to any fees. If
Coleman had believed he had advanced funds to Podesta and was entitled to a refund, then the
language would be similar to that Coleman used in the DuPont letter.
The language Coleman uses in this proposed contract simply does not support his
contention now that money paid to Street Search was for advances and not earned fees.
D. COLEMAN'S REPRESENTATION THAT WRIGLEY WAS "HIS" CLIENT IS NOT
CREDIBLE

Having breached the contract with Street Search, Coleman, as noted above, has now
fabricated this scheme where Wrigley, a significant limited partner, was "his" client and
therefore Podesta was not entitled to any fees generated from Wrigley's investments. Coleman
now contends that the management fees and incentive fees paid to Street Search generated from
Wrigley's investments were actually advances and must be paid back.
However, after the meeting with Wrigley in Arizona, Coleman drafted a letter he wanted
to send to Wrigley in which Coleman begins with "Jeff and I will provide the best service
possible to meet you and your family's needs," 6 and attached that letter to the following e-mail
asking Podesta to review the proposed letter.

6

Podesta Affidavit in Support of Motion to Amend, Exhibit 10.
DEFENDANTS' MEMORANDUM IN SUPPORT OF THEIR MOTIONS TO ADD A PARTY, TO ADD ADDITIONAL
CLAIMS AND TO ADD A CLAIM FOR PUNITIVE DAMAGES - 11

000234

From: bob <bcoleman@goldsilvervaultcom>
Subject: email to wrigley
To: jeffpodesta2000@yahoo.com
Date: Thursday, November 5, 2009, 12:38 AM
Jeff,
Please review the following. I would like to send this (or an edited version) to Phil. This
may open the door for them to show us their hand. I think we need to capitalize while
the iron is still hot.

If Wrigley was Coleman's "exclusive client" as he now claims, then why did Coleman

have Podesta travel to Arizona in November 2009 with Coleman to meet with Wrigley?
Moreover, why would Podesta or Street Search be providing "the best service possible"
to Wrigley if Wrigley was Coleman's exclusive client?
Referring to the Nov~mber 5, 2009 e-mail, (above) if Wrigley was Coleman's exclusive
client, why is Coleman suggesting to Podesta in the e-mail that "I think ~ need to capitalize
while the iron's hot," when neither Podesta nor Street Search will derive any benefit from
Wrigley's investment as Coleman now represents?
The previous day, Coleman sent an e-mail to Podesta discussing Wrigley's concerns
about the fund's fee structure discussed during the meeting in Arizona.
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From:

bob <bcolemar@goldsilvervault.com>

To:
Sent:
Subject:
Attachments:

jeffpodesta2000@yahoo.com <jeffpodesta2000@yahoo.com>

11/4/2009 4:20:19 PM
[Fwd: Re: Escrow]
Re_ Escrow.em!

Jeff,
It was great to see you again. Wrigley's dad asked phil if there is any

stop measures to avoid lo.r:ge drawdowns. I explained Lo phll scme of the
20% of the fund could be used to hedge. The gold ma:rket ii; neV>.' to the
pare~ts and ~hey worried about losing money. Phil also me~tioned he is
havi:i.g a hard time with the fee structure and adding more money. Does
not see the val~e as much as b~ying bullion and simply storing it. You
and I may need to talk with Phil and develop a plan for fees.

I also sent ~his to Steven. Car you reach him tomorrow? If he does not
pay me back per the agreement (end ot October) and while we meet in LA,
I am worried he is sticking yo~ with the responsibility for the $10,000
which is not riqht ..
I am sure you will set him straight.

Thanks
Bob Coleman

Again, if Wrigley was Coleman's exclusive client, why would Coleman want Podesta to
deal directly with Wrigley to develop a "plan for fees," which now Coleman contends Street
Search would not be entitled?
A week later, Coleman wire transfers $19,841.83 to Podesta. As indicated in Coleman's
e-mail, this figure reflected payment of 50% of the net management fees and 50% of the
incentive fee derived from Wrigley's investments. 7 The payment is equal to Profit Plus's share
as the general partner.

7

Podesta Affidavit in Support of Motion to Amend, excerpts from Exhibit 11.
DEFENDANTS' MEMORANDUM IN SUPPORT OF THEIR MOTIONS TO ADD A PARTY, TO ADD ADDITIONAL
CLAIMS AND TO ADD A CLAIM FOR PUNITIVE DAMAGES - 13

000236

····-·· Original Message ------Subjcet:Re: incentive fee
Date:Thu. 12 Nov 2009 17:09:06-0700

From:booleman <bc2leman(£ilrwld11ilygyllllt.£Qtll>
To:Jeff Podesta <jef!bodesta2QQO@yahoo.com>

Jeff.
I calculated the fees and the wire to send you. Let me know if you have any que.stion..-i. Your wire
slt~u!d ~ $19,84t83.

i

[i:iia,iiigei)ie~l tit.i 1.5% ·
Lsloras~ .50%
J, ac ~ounting (ee ,

Au9

im'111ceniive
fe! .
S35,f15.00

sei)I

~~6._C~LJi6~~7,lll r

' $1 ,012.00;. $2.272.33 !
$,1,(Xla.t;e • S! ,(XX).00+.
. ..

'

-

.

. . ... .. .

~ ... -.

"; ..... -..

tn.e~!TJ~!\i,gen'l~rit.r.•.... . , _s1,02~.oo •. s3m+~~-·~·· ~·~~:
: ~·~t?.!!l.~t'!l.~1'1~9.ll"'.J.@fltfl!! •

$51?.00 ~ J1,,.... .:...... -· ········'· . ; .

'Ibanks

Bob Coleman

Coleman sends another e-mail to Podesta on December 23, 2009, in response to
Podesta's request for payment of management fees.
----- Original Message -----

Subjcc&;Re: Oet & Nov. Management Distribution
Date: Wed, 23 Dec 2()09 11 :29;08 -0700
From:bcoleman <bcoleman@goldsilvervault.com>

To:Jeff Podesta <ieff,podesta200C@yahQQ.com>
Jeff,
l am wiring you $6,606.60. This is 20% of the gross management fees for October and
November. I. wish to express my sincere appreciation for yo1.r dedication and expertise as we
move forward growing the bLJSmess.
l am hoping to close on the building this week. The bank is requiring me to put more .money
down than first quoted.

I am worldttg with Cotl<Y to start the build out by the first week in J1inuary.
Thanks

Boo Coleman
Jeff Podesta wrote:
Boo,

ls thctt any way

W'e

could cake the Oct.-Nov. Management fee ASAP?

Ho~i(lg

to handle some year-end stuff. Thanks, Jeff

DEFENDANTS' MEMORANDUM IN SUPPORT OF THEIR MOTIONS TO ADD A PARTY, TO ADD ADDITIONAL
CLAIMS AND TO ADD A CLAIM FOR PUNITIVE DAMAGES - 14

000237

In December 2009, Coleman is expressing his "sincere appreciation for your [Podesta's]
dedication and experience as we move {orward growing the business." Two months later, when
Coleman is short of funds for other projects, Coleman claims "The only funds raised have been
from my clients. " 8 "Thank you for your dedication and expertise as we move forward growing
the business," and here is your check, to "you haven't done anything for me," just does not ring
true.
The reality, Profits Plus and Street Search LLC had agreed to be equal equity partners in
the new fund in early 2009 as confirmed in the parties marketing documents. 9
Terms
1)

The investor will invest SI 00 mill on that will be invested by Profits Plus Capital
Management, LLC and Street Search, LLC in the new fund according to the prospectus.

2)

Investor to own 25% equity interest in the fund along with Profits Plus Capital
Management, LLC and Street Search, LLC.

When the new fund was too expensive to create, the parties agreed to modify the existing
fund and add Street Search,~ partner, to the name of the fund. 10 Ownership in the fund
remained equal.

Stteet Searc·h
Dol~s .-apd· Sense Growth F·und,- LP
A Delaware Limited Partnership

8

Podesta Affidavit in Support of Motion to Amend, excerpt from Exhibit 13.
Podesta Affidavit in Support of Motion to Amend, excerpt from Exhibit I.
10
Podesta Affidavit in Support of Motion to Amend, excerpt from Exhibit 2.

9
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The reality, as supported by the evidence, is everything that Podesta and Coleman did in
2009 and 2010 before Coleman breached support Podesta's version of the agreement, not
Coleman's.
D. COLEMAN'S OTHER TESTIMONY IS NOT CREDIBLE

As an example, when asked in discovery to identify the incentive fees paid for 2009,
2010 and 2001, Coleman, under oath, denied Profits Plus paid incentive fees. I I

INTERROGATORY NO. 7: State the incentive fee paid relating to the
fund for October, November, and December 2009, each quarter in 201 Oand first
quarter 2011 .
RESPONSE: No incentive fee was paid for the time period that is the

subject of this interrogatory.
Now, however, on May 23, 2011, Coleman concedes the fund was entitled to nearly
three-quarters of a million dollars in incentive fees. IZ
12. The total incentive fees earned by Profits Plus from the Limited
Partnership are as follows:
a. 2009 - $35,115.00;
b. 2010 - $381.019.00; and
c. 2011 - $239,209.00.
The incentive fees for the third quarter of 2009 in the sum of $35,115.00, and the
second quarter of20f0 in the sum of$191,251.00 have been paid. No other
incentive fees have been paid to date.
Another example is Coleman's contention that Podesta was "conducting business" in
Idaho in opposition to Podesta's motion to dismiss. Coleman now asserts Street Search was a

11
12

Podesta Affidavit in Support of Motion to Amend, excerpt from Exhibit 16.
Coleman's Third Affidavit, page 4.
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consultant and could was only entitled to compensation from investments made by Street
Search's own clients. If that were true, then why would Podesta spend time doing the things
Coleman stated under oath Podesta did in November 2009 when Podesta traveled to ldaho? 13
18. Jeffrey Podesta flew to Idaho on November 2, 2009, and conducted
business in the state of Idaho. This business included, but was not limited to,
meeting with a potential landlord, namely Corky Gowans, president of Idaho
Armored Services, inspecting a potential vault site for the storage of precious
metals owned by Mr. Gowans, inspecting a second potential vault,
communicating with potential investors, and working on marketing presentations
to potential Investors. All of this was done in the presence of your affiant. In
addition, Jeffrey Podesta initiated numerous communications with individuals in
the state of Idaho relating to the conducting of business on behalf of Dollars and
Sense and Profits Plus. For example, in December of2009, Jeffrey Podesta was
communicating with Nick Barber at the Idaho Banking Company regarding the
purchase of property for a potential vault site. A true and correct copy of this
email is attached hereto as Exhibit A.

If Street Search' s was a mere consultant hired to pursue investors for the Street Search

Fund, and nothing more, then what is Podesta doing negotiating the purchase of real estate for
the fund to store inventory?
Why would Podesta be communicating " ... with individuals in the state of Idaho relating
to the conducting of business on behalf of Dollars and Sense and Profits Plus" if he did not
have a piece of the action? (Emphasis added.) If Street Search was a consultant whose job it
was to steer clients to invest in the fund, then Street Search would be "conducting business" on
behalf of Street Search, not the fund or Profits Plus.
The facts establish that Podesta was in Idaho because he believed he had an equity
interest in the fund that bore his company's name, and he had that belief based on what Coleman
told Podesta as established in the parties' communications, documents and conduct.

13

Coleman's First Affidavit pp. 4-5.
DEFENDANTS' MEMORANDUM IN SUPPORT OF THEIR MOTIONS TO ADD A PARTY, TO ADD ADDITIONAL
CLAIMS AND TO ADD A CLAIM FOR PUNITIVE DAMAGES - 17

000240

Finally, Coleman contended initially in 2010 that he terminated the relationship with
Podesta because Coleman claimed Podesta had lied to Coleman regarding Podesta's securities
licensing. 14

14. · Upon leamfng Of his canCeuatlon of reglsbatlpn and licelW wilh

FINRA, the consulting contract with street search and/or Jeff Pode81a Was
terminated In early 2010.
However Coleman's sworn testimony is impeached by Coleman's own e-mails 15 and
proposed "termination" agreement 16, neither of which addresses anything about Podesta's
licenses, or alleged lack thereof. 17
E. THE COURT SHOULD DISREGARD OR AFFORD LITTLE WEIGHT TO THE
TESTIMONY OF PHIL WRIGLEY

Although requested in discovery, Coleman has refused to produce e-mails or
correspondence with Wrigley after March 2010. On this fact alone, the Court should afford
Wrigley's testimony little weight, if any.
Additionally, Wrigley, as Coleman's counsel represented to the Court recently, is the
"significant" limited partner in the fund. It is therefore unlikely that Wrigley would testify in
any manner that may harm his significant ($100,000,000.00 plus?) investments.
Moreover, Wrigley fails to establish that he has any personal knowledge about the
contractual agreements between Street Search and any plaintiff, and therefore is not competent to
render any opinion as to that contractual relationship.

14

Coleman's First Affidavit, p. 4.
Podesta Affidavit in Support of Motion to Amend, excerpt from Exhibit 13.
16
Podesta Affidavit in Support of Motion to Amend, excerpt from Exhibit 14.
17
Coleman appears to have abandoned this contention because Podesta as the President of the Fund could market
limited partnerships in the fund without violating SEC regulations, which Coleman knew all along.
15
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Finally, Wrigley's te~timony, like Coleman's does not ring true. Coleman had Podesta
review all marketing material and solicitation letters Coleman sent to Wrigley, and Coleman had
Podesta fly to Idaho to help prepare the presentation the two intended to present to Wrigley in
Arizona. If Wrigley liked Coleman, and was confident in him, it was because Podesta was
behind the scene holding Coleman's hand, providing advice and guidance, and bolstering
Coleman's confidence when dealing with a sophisticated investor. Consequently, Wrigley's
apparent contention he invested solely because of Coleman and not Podesta appears naive and
suspect at best.

III. PUNITIVE DAMAGES FOR BREACH OF CONTRACT
Street Search seeks to amend to include a claim for punitive damages in its breach of
contract claim. The Idaho Supreme Court has ruled that punitive damages are available in a
contract case, if the facts indicate a party acted in a manner warranting punitive damages.
In Myers v. Workmen's Auto Insurance, the District Court allowed Myers to amend her
complaint to include a claim for punitive damages and the Idaho Supreme Court upheld a
substantial punitive damages jury verdict. On appeal, Workmen's Auto argued that punitive
damages are not allowed in breach of contracts cases. The Supreme Court disagreed and ruled it
is not the basis of the cause of action, but the nature of the conduct warranting punitive damages.
Workmen's Auto also claims that punitive damages are not available in the
routine, ordinary breach of contract action. While this is a correct statement of the
law, Linscott v. Rainier Nat'/ Life Ins. Co., 100 Idaho 854, 861, 606 P .1d 958, 965
(1980), it should not be construed as a blanket prohibition against punitive
damages in breach of contract claims. It is not the nature of the case, whether tort
or contract, that conti:ols the issue of punitive damages. The issue revolves around
whether the plaintiff is able to establish the requisite "intersection of two factors:
a bad act and a bad state of mind." Id. at 858, 606 P.2d at 962. As this Court noted
in Linscott, "numerous situations arise where the breaking of a promise may be
an extreme deviation from standards ofreasonable conduct, and, when done with
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knowledge of its likely effects, may be grounds for an award ofpunitive
damages." Id. at 860, 606 P.2d at 964. (Emphasis added)
Myers v. Workmen's Auto Insurance, 140 Idaho 495, 502-03, 95 P.3d 977, 984-85 (2004).

As noted above, both parties contend there was a contract, but the parties' respective
terms are so divergent as to raise the specter of fraud or intentional breach of contract. If the jury
finds the parties had agreed to the terms as alleged by Street Search, they could also find that
Coleman's conduct by disavowing the terms he knew existed and claiming the contract was
entirely different was an extreme deviation from reasonable standards of conduct warranting
punitive damages. Based on the evidence presented and the standards applicable at this stage of
the proceedings, Street Search respectfully requests the Court grant Street Search's motion to
amend to include a claim for punitive damages, as the weight of the evidence supports Street
Search's version of the contract and proves Coleman's intentional breach.

IV. PUNITIVE DAMAGES FOR FRAUD
IDJI 9.20 establishes a party is entitled to punitive damages if they prove the defendant's
conduct was ' ... an extreme deviation from reasonable standards of conduct and that these acts
were [malicious] [fraudulent] [oppressive] or [outrageous], .... "
Street Search has pled facts supporting claims for constructive fraud and for fraud, and
has provided substantial and compelling evidence supporting Street Search's version of the
contract. If Coleman led Street Search to believe that if Street Search committed its time and
recourses to creating or developing the limited partnership, when Coleman never intended to
transfer half of Profit Plus' partnership interest as promised, and intended to thereafter claim
Street Search was a mere consultant, which appears is the case, then Coleman has committed
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fraud. Again, fraud has been a basis to support punitive damages awards in Idaho for many
decades.
CONCLUSION
Based on the foregoing arguments, the evidence presented, and Coleman's lack of
credibility, Street Search respectfully requests that the Court GRANT its motion in its entirety.
Street Search understands that if the Court grants this motion, Street Search still bears the burden
at trial to present evidence supporting its claims for punitive damages.
RESPECTFULLY SUBMITTED this 1st day of June, 2011.
CLARK & ASSOCIATES, ATTORNEYS

~
Eric R. Clark
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 1st day of June 2011, I served the foregoing, by having
a true and complete copy delivered via facsimile transmission to:
Kimbell D. Gourley
TROUT JONES GLEDHILL
FUHRMAN & GOURLEY, P.A.
The 9th & Idaho Center
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, 10 83701

;R. Clafk
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Kimbell D. Gourley/ISB #3578
TROUT+ JONES +GLEDHILL +FUHRMAN+ GOURLEY, P.A.
The gth & Idaho Center
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
Email: kqourley@idalaw.com

CHRISTOPi· .•
By:';/

Attorney for Plaintiffs

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

PROFITS PLUS CAPITAL
MANAGEMENT, L.L.C., a Delaware
limited liability company; and DOLLARS
AND SENSE GROWTH FUND, LP, a
Delaware limited partnership; and
ROBERT COLEMAN, an individual,
Plaintiffs,
vs.

)
) Case No.: CVOC 1014540
)
) FOURTH AFFIDAVIT OF ROBERT
) COLEMAN
)
)
)
.. )
)
)

JEFFREY PODESTA, an individual; and )
STREET SEARCH, L.L.C., a New Jersey )
limited liability company,
)
Defendants.

)
)

)
JEFFREY PODESTA, an individual; and )
STREET SEARCH, L.L.C., a New Jersey )
limited liability company,
)
Counterclaimants,
vs.

)
)
)
)
)

FOURTH AFFIDAVIT OF ROBERT COLEMAN - 1

000246

ijJ 003/009

06/08/2011 17:02 FAX

PROFITS PLUS CAPITAL
MANAGEMENT, L.L.C., a Delaware
limited liability company; and STREET
SEARCH DOLLARS AND SENSE
GROWTH FUND, LP, a Delaware limited
partnership; fin/a DOLLARS AND SENSE
GROWTH FUND, LP, a Delaware limited
partnership; and ROBERT COLEMAN, an
individual,

)
)
)
)
)
)
)
)
)

)
Counterdefendants.

)
)

STATE OF JDAHO )
:ss
County of Ada
)
ROBERT COLEMAN, being first duly sworn upon oath, deposes and says
as follows:
1.

That I am one of the Plaintiffs, am over the age of eighteen years, am

mentally competent, and have personal knowledge of the facts stated herein.
2.

On or about the 25th day of September 2000, Dollars and Sense

Growth Fund, L.P., a Delaware limited partnership, was formed with the Delaware
Secretary of State ("Dollars and Sense").
3.

Due to legal limitations set forth by Securities and Exchange

Commission, Dollars and Sense was limited in its ability to gather investors and
engage in general advertising. As a result of these limitations Dollars and Sense
was of no interest to Jeffrey Podesta. Thus, Jeffery Podesta and I discussed the
creation of a new, open-ended mutual fund.
4.

The exemption status of Dollars and Sense allowed a maximum of 99

investors with no more than 35 non-accredited investors. In tum, the exemption
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allowed Dollars and Sense a low cost and low barrier to entry to raise capital from
investors in a structured product or fund.
5.

The new, open-ended mutual fund was to be regulated under the

Investment Company Act of 1940, the· "New Fund". This allowed for both unlimited
accredited and non-accredited investors. This was the best way to raise capital on
a large scale and allow full advertising for the regulated product.
6.

I have reviewed the Affidavit of Jeffrey Podesta wherein he claims that

"Coleman offered 50% of Coleman's ownership in the 'company' that was going to
own the fund in exchange for my assistance." The company Jeffrey Podesta is
referring to represents the New Fund, (i.e, the investment company that was to be
established if the open ended mutual fund was going to be created and funded.)
7.

The proposal for the New Fund is evidenced by written proposals that

were given to ABN Amro on two occasions. The first proposal provided that the
investor would invest $100 million that would then be invested by Profits Plus
Capital Management, LLC and Street Search, LLC in the New Fund according to
the prospectus. The second proposal proposed a private labeled fund named ABN
AMRO Gold and Silver Fund. Neither proposal had any relation to Dollars and
Sense. The ABN AMRO Gold and Silver Fund proposal is attached hereto as
Exhibit A.
8.

Jeffrey Podesta showed no interest in Dollars and Sense until Philip

Wrigley became a limited partner. At this point, Jeffrey Podesta began to talk about
the Dollars and Sense Fund as an alternative way to establish a product to attract
capital with the end goal ultimately being to start the New Fund in which we would
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be co-owners at a later date.
9.

In regard to the assertions by Jeffrey Podesta in paragraphs 27 and

28 of his Affidavit, at no time did I or Profits Plus offer Jeffrey Podesta or Street
Search, LLC, a 50% ownership interest in the Dollars and Sense. This is entirely
evident in the REG-D form that was filed with the SEC and reviewed by Jeffrey
Podesta wherein he is listed as an executive officer, only. He was listed as an
executive officer on the condition that he, and to help him, raise capital from his
existing client base.
10.

Profits Plus agreed to add "Street Search" to the title of the existing

fund, Dollars and Sense Growth Fund because Jeffrey Podesta, alongwith Steven
DuPont, made claims, promises and guarantees that adding the name "Street
Search" would provide credibility to their potential clients, thus making it easier for
them to raise capital.
11.

Profits Plus advanced funds to Jeffrey Podesta, as is customary in the

financial industry, to be paid back against the future commissions on the capital he
was able to raise. The amounts advanced were anywhere between 50% and 20%

of the management fees.
12.

At no time did I or Profits Plus ever agree that by adding "Street

Search" to the name of the existing fund that Street Search was going to receive a
50% interest in Dollars and Sense.
13.

The allegation in paragraph 31 of the Podesta Affidavit is false. I, as

an individual, do not have the authority to simply assign half of Profits Plus' general
partnership interest in Dollars and Sense.
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FURTHER YOURAFFIANT SAYETH NAUGHT.

DATED!his8thdayof June,
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OBERT COLEMAN

SUBSCRIBED AND SWORN...to. before me this
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TRAVIS WHEELER
.NOWY- Pubtlc
Stl1I of Idaho

t.aay of June, 2011.

·iMU.l.
Notary Public for Idaho
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CERTIFICATE bf SEBVICE
I HEREBY CERTIFY that on the 8111 day of June, 2011, a true and correct
copy of the foregoing document was served as follows:
Eric R Clark
CLARK & ASSOCIATES, ATTORNEYS
[ PO 8ox2504
Eagle, ID 83616

[ ] First Class Mail
Hand Delivery

M

Facsimile
Overnight Delivery
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Product, Market, and Opportunity

Product
Objective. Provide a safe and secure method to own physical gold and silver bullion. The fund's
flexible approach provides the investor the ability to take physical delivery and ownership of the
bullion. Accessibility to the physical bullion will be given throughout certain times of the year.
This unique approach is not offered by any other fund. For investors wanting the benefits that
physical metal offers, this fund provides a simple yet secure environment that is fully insured and
fully segregated. The precious metal custodian will not encumber the precious metals and may
hold the physical bullion in strategic locations to provide accessible delivery to investors.

ABN AMRO Gold and Silver Bullion Fund

Other Precious Metal Funds and Programs

The Fund will hold all physical bullion
privately outside the US financial system.
Consequently, the client is completely
protected in the event of a systemic collapse
of the US financial system.

Most assets of precious metal IR.As, open-end
and closed-end mutual funds, digital gold
programs, and paper certificate programs are
held within the global financial system which
is susceptible to systemic risk.

The Fund will purchase physical gold and
silver coins or bars and holds them in
deliverable form.

Most programs buy bullion that are not in
deliverable form to the individual or they
simply hold paper contracts of the metal.

The Fund can issue a distribution to the client
either in physical gold and silver coins and
bars or cash.

Most well-known funds and programs either
have no ability to, are not designed for, or
have no intention to deliver physical metal to
the client.
The Fund will hold all physical bullion
Most programs are inflexible, centrally
securely in an armored and insured vault. The located, and part of the global financial
Fund has an option available to store metals in system.
a location closer to the client.
The Fund always holds the client's coins and
Most programs do not hold the client's
physical metal in deliverable form.
bars in deliverable form.
The Fund is designed for investors with
concerns about the govenunent tampering
with their investments.

Most programs carry with them the risk of
being controlled by US or global financial
institutions.

The Fund is nimble and can react quickly to
protect the client's holdings in the event of
any financial or political debacle.
The Fund has the ability to benefit the client

Most programs are very inflexible and do not
protect the client from the obvious dangers of
confiscation and systemic failure.
Most proerams are static. The number of

11
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by taking advantage of gold and silver price
volatility to increase the client's fund value or
the number of ounces in the fund.
The Fund is very flexible and can accept
single and joint accounts, IRAs, pensions,
401Ks, trusts, and foreiim accounts.

ounces one buys is fixed. Therefore, the value
of the investment only appreciates as gold and
silver rise.
Most programs are extremely limited to the
kind of account the client can select.

Market
Ibbotson Associates is a leading authority on asset allocation, providing products and services to
help investment professionals obtain, manage and retain assets. Bullion Management Group Inc.
commissioned Ibbotson to carry out a study with respect to the portfolio diversification benefits
of gold, silver and platinum bullion. The study covered a 33-year period from February 1971 to
December 2004. Ibbotson determined that of the seven assets classes, the precious metals asset
class is the only one with a negative correlation to other asset classes. It also concluded that
precious metals is the only asset class with a positive coefficient to inflation. Of particular note
was that precious metals performed best when they were needed the most by providing positive
returns during the years that traditional asset classes had negative returns. Ibbotson determined
that investors can potentially improve the risk-to-reward ratio in conservative, moderate and
aggressive portfolios by including precious metals bullion with allocations of 7.1 %, 12.5% and
15.7% respectively.
Total assets managed by the world's largest 500 fund managers in 2007 was roughly $69.4
trillion according to the Pensions and Investments/Watson Wyatt World 500 ranking.
The SPDR Gold Shares ETF is the largest private owner of gold bullion and has $52 billion
dollars in assets. Most other large precious metal programs have less than $1 billion in their
respective programs.
According to the correct recommend_ed allocation by Ibbotson Associates, the world continues to
be very under weighted in precious metals.
Our conclusion is this is a multi~trillion dollar market and a tremendous opportunity to pursue.

Opportunity

I)

To invest in, market, and own the world's only physical gold and silver bullion
fund.
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2)

To offer a unique product that can and will be distributed in both the United
States and Globally.

3)

To exponentially and effectively gather assets under management.

4)

To actively participate in a multi-trillion dollar market.

5)

To dramatically increase ABN AMRO's revenues.

6)

To offer a product that will differentiate ABN AMRO from the competition.

7)

To increase the future value of ABN AMRO through the sale of the fund at a later
date.

1)

ABN AMRO will seed the fund with $100 million that will be invested by Bob
Coleman in the new fund according to the prospectus.

2)

ABN AMRO to own a fifty percent equity interest along with Bob Coleman and
associates to own the other fifty percent.

3)

A lockup for three years and/or the ability to scale out over a three year period or
less.

Terms
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ERIC R. CLARK, Esq.
CLARK & ASSOCIATES, ATTORNEYS
P.O. Box 2504
Eagle, Id 83616
Office: 208-830-8084
Fax: 208-939-7136
Idaho State Bar No. 4697
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Attorney for Defendants/Counterclaimants
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

PROFITS PLUS CAPITAL
MANAGEMENT, LLC, a Delaware limited
liability company; and DOLLARS AND
SENSE GROWTH FUND, LP, a Delaware
limited partnership; and ROBERT
COLEMAN, an individual,
Plaintiffs,
vs.
JEFFREY PODESTA, an individual; and
STREET SEARCH, LLC, a New Jersey
limited liability company,

Case No. CV OC 1014540

REPLY AFFIDAVIT OF JEFFREY
PODESTA FILED IN SUPPORT OF
DEFENDANTS' MOTION TO AMEND
THEIR COUNTERCLAIM TO
INCLUDED A CLAIM FOR PUNITIVE
DAMAGES
Judge Greenwood

Defendants.

JEFFREY PODESTA, an individual; and
STREET SEARCH, LLC, a New Jersey
limited liability company,
Counterclaimants,
vs.
PROFITS PLUS CAP IT AL
MANAGEMENT, LLC, a Delaware limited
liability company; and STREET SEARCH
DOLLARS AND SENSE GROWTH FUND,
LP, a Delaware limited partnership; f/n/a
DOLLARS AND SENSE GROWTH FUND
REPLY AFFIDAVII OF JEFFREY PODESTA FILED IN SUPPORT OF DEFENDANTS' MOTION TO AMEND THEIR
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LP, a Delaware limited partnership; and
ROBERT COLEMAN, an individual,
Counterdefendants,

STATE OF NEW JERSEY
COUNTY OF MONMOUTH

)
) ss:
)

******

The undersigned, first being duly sworn upon oath, deposes and says:
1.

That I am over the age of eighteen (18) years; and that I have personal knowledge of the

facts set forth in this affidavit and am competent to testify to the same if called to do so.
2.

I have read the Coleman's Fourth affidavit.

3.

Exhibit 17 is a true and correct copy of an e-mail the Plaintiffs produced with the 8,000

documents, which is Bates Stamped PPCM005207.
4.

Exhibit 18 is a true and correct copy of an e-mail the Plaintiffs produced with the 8,000

documents, which is Bates Stamped PPCM005291.
5.

Exhibit 19 is a true and correct copy of an e-mail the Plaintiffs produced with the 8,000

documents, which is Bates Stamped PPCM005333.
6.

Exhibit 20 is a true and correct copy of an e-mail the Plaintiffs produced with the 8,000

documents, which is Bates Stamped PPCM005415.
7.

Exhibits 17 - 20 were identified as documents responsive to our Request For Production of

Documents for e-mails and correspondence the Plaintiffs sent to or received from Ronald Spurga, of
ABMAMRO.
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The attached e-mails from Coleman reflect our efforts to land ABN AMRO as an investor

in the fund.
9.

I agree with Coleman's statement in paragraph 6 that he promised my company an equity

interest in this new fund we were seeking to create. Coleman confirms the arrangement in Exhibits 17
and 18, where Coleman refers to me as his "marketing partner," and tells Spurga, "Please let me know if
there is anything Jeff and I can do to help you support and promote our gold and silver fund with your
colleagues." (Emphasis added) Exhibit 18 is dated June 1, 2009.
10.

In paragraph 7 of Coleman's affidavit, he claims there were two "proposals" that addressed

two separate ''funds" solicited to ABN AMRO. I disagree. Attached as Exhibit 1 to my affidavit filed in
support of the motion for punitive damages is a copy of the "Gold and Silver Bullion Fund" "proposal."
Exhibit A attached to Coleman's Fourth Affidavit is a copy of the "ABN AMRO Gold and Silver Bullion
Fund" "proposal." The structure of the funds proposed are identical, we just changed the name on the
A8N AMRU proposal in an effort to entice AtlN AMRU to invest.

11.

Under the ''terms" section of Coleman's Exhibit A, although we did not identify Profits

Plus or Street Search specifically, we did identify that if ABN AMRO invested "$100 million" it would
receive a "fifty percent equity interest." The other ''fifty percent" of the "equity interest" would belong to
"Bob Coleman and associates." I believed and considered that reference to "associates" as relating to
Street Search, my company.
12.

Coleman then states in paragraph 7, "Neither proposal had any relation to Dollars and

Sense." I agree with that statement until in mid-2009 when after determining the cost associated with
starting a new fund from scratch were prohibitive, we decided to use Coleman's existing fund and simply
incorporate the characteristics stated in the proposals to the "new" "Street Search" fund.
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Exhibit 19 is an e-mail from Coleman to Ronald Spurga, dated July 24, 2009 in which

Coleman addresses this very issue and pitches the "let's just use the existing fund" idea to Spurga.
14.

Exhibit 20 is an e-mail that Coleman sent to Spurga on September 9, 2009, in which

Coleman confirms our decision to abandon creating a whole new fund. Coleman confirms that "we are
building out the current fund [now named Street Search Dollars and Sense Growth Fund, LP] rather than
trying to open a [sic] open-ended mutual fund."
15.

The Street Search Dollars and Sense Growth Fund, LP created on August 1, 2009,

incorporates the characteristics of the proposed fund identified in my Exhibit 1 and Coleman's Exhibit A.
Consequently, I disagree with Coleman's statement that "neither proposal had any relation to Dollars and
Sense," as ultimately the structure of the fund identified in the proposals was incorporated into "Dollars
and Sense," which we ultimately renamed the Street Search Dollars and Sense Growth Fund, LP.
16.

Regarding the statements in paragraph 8 of Coleman's affidavit, first, Wrigley did not

invest a dime until August 14, 2009, two weeks after we created the Street Search Dollars and Sense
Growth Fund, LP, and after we decided to abandon pursuing the new fund and "build out" the existing
fund as Coleman confirmed in his e-mails to Spurga in July and September 2009. (Exhibits 19 and 20.)
17.

Second, I had just spent considerable time and resources attempting to create a fund in

which Coleman now confirms our companies were to be equal equity partners. By July 2009 our only
alternative was to abandon the plans for the new fund and "build out" the existing fund, which we did.
18.

In paragraph 8, Coleman states, "At this point, Jeffrey Podesta began to talk about the

Dollars and Sense Fund as an alternative way to establish a product to attract capital with the end goal
ultimately being to start the New Fund in which we would be co-owners at a later date." (Emphasis
added.)

REPLY AFFIDA VII OF JEFFREY PODESTA FILED IN SUPPORT OF DEFENDANTS' MOTION TO AMEND THEIR
COUNTERCLAIM TO INCLUDED A CLAIM FOR PUNITIVE DAMAGES - 4

000257

6/13/2011 8:12 AM

19.

FROM:

39-7136 CLARK _ASSOCIATES, ATTORNEYS AT LAW

T

176919

PAGE: 005 OF 010

Coleman is referring to our decision to abandon the new fund and to build out the existing

fund. However, Coleman appears to suggest that we were contemplating yet another fund? That simply
is not true. We proceeded to change the name of the fund to Street Search, incorporate the characteristics
of that fund identified in the proposals - a "physical gold and silver fund," and I did so based on
Coleman's promised equal equity interest. There was no "other" fund.
20.

Whatever the LP was named, it was and remains as Reg D offering.

21.

In paragraph 3 of Coleman's Fourth Affidavit, he claims that I had "no interest" in

promoting a Reg D offering titled "Dollars and Sense." However, in paragraph 10, Coleman now claims
he agreed to change the name to "Street Search" to promote the very Reg D offering to which I had no
initial interest in promoting? Ridiculous.
22.

Regarding paragraph 9, Coleman suggests that he filed a "REG-D form" with the SEC

naming me as an "executive officer" was merely an "accommodation" to help me raise money for his
fund. However, Coleman represented to me that I would be the President of the Street Search Fund,
which based on Rule 3b-7 of the Securities and Exchange Act, would require a designation on the Reg-D
form as an "executive officer."
23.

Regarding paragraph 11 of of Coleman's Fourth Affidavit, I never requested any

"advances" from Coleman or his alter-ego Profits Plus because I was not a consultant. Nor has Coleman
or Profits Plus ever demanded repayment of any alleged advances. Finally, Coleman's "opinion" relates
to "management fees," although Profits Plus also paid Street Search incentive fees in the exact proportion
as those paid to Profits Plus, just as we had agreed.
24.

Regarding paragraph 12 of Coleman's Fourth Affidavit, while Coleman now admits that

we were going to be equal equity partners in the initial gold and bullion fund, and while he now claims
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that we were going'° be "co-owners at a later~.. (Pamgn.pb 8) in wmc Olher iUod. J WQ a mc:rc

consultant to the very fund that bears the name of my company?
2S.

Streft Scarcb aud Profits Plus were going to 1'c equal cqliity partners in the initial fund, and

nothing changed when we incolpOrated the concept of the initiatfUIMi ~to the existing ftmd to crate the
Street Soan:h Fund.

FURTHER YOURAFFIANT SAYETHNAUGHT.
DATED this

/ /

}4i

day ofJWJC, 2011 •

•

J 0

SUBSCRIBED AND SWORN to before me this

1

lit /dp,h._

//

TA

f'i

day of June, 2011.

~4~s-~ni
Residing at:

\I•~ A'-~/ 11.,.,I<
iR;'S; t.J>?)u:

My Commission

CERTl.FICATE or SERVlCE

/3-1'-

I HEREBY CERTIFY that on the
day of June 201 J1 I served the foregoing, by
having a true and complete copy delivered via facsimile tiansmission to:
Kimbell D. Gourley
TROUT JONES GLEDIIlLL
FUHRMAN & GOURLEY, P.A.
1be 9th & Idaho Center
225 North 9th Street. Suite

P.O. Box 1097
Boj~ 10 83701
ERIC R. CLAKl{

R'IWLY A.FFIDAV1T OF JBFFREY PODESTA FlLBD IN SUP.PORT OF DEl:'eNDANTS' MOTION TO AMEND 1ll8Ul
COUNrf'.llCLAIM TO 'INCLUDED A a.A.TM FOR. P'UNITIVE DAMAO!S ·6
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ronald.c.spurga@abnamro.com
bcoleman <bcoleman@goldsilvervault.com>

From:
To:
Sent:
Subject:

3/23/2009 12:12:39 PM

Re: meetirg for gold silver diamonds

:SE'M-

bcoleman
<bcoleman''.a.qcldsil ve To: ronald. c ..spurqa@abnamro.com
rvault.com> cs:
Jt.:.bj ect: Re: meeting for gold sil ·;er dianonds
03/23/2009 12:54 PM

~ono.lcl,

I will be in :"ew York on March 31. I can meet with you that day. I will
have my marketing partner ,Teff Podesta with me. What time in the
afternoon wculd be best.
Ttanks
3ob Coleman

ronald.c.spurga@abnamro.com wrote:
~ any day is good>
>
>

> bcolenan
<bcoleman@~Jldsilve To:
ronald.c.spurga@abnamro.com

>

> rv:::i.ult.corn> cc:
> Subject.: meeting for

gold silver

rli~monds

> 03/20/2009 02:40 PM

>

>
>
>
>

>
> Ronald,
> What does your schedule look like over the next 2-3 weeks? I am
> arranging .S•:ime other app<:1intments during this trip.
>
> Thanks
> Bob Coleman
>

>
>
>
>

> This nessa9e (including any attachments) is confidential and nay be
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?{on,
Please let me know i: there is anything Jef: and I can do tc> help you
si..;pport and promote our gold and silver fund with your colleagues. 'i>e
are willing to meet with your associates in New York or Europe to

present our unique desigr: and plan for raising a great deal of assets
ur:der manaqement.
?~lso:

3arclays announced the sale of its iShares business to a ne~ linitec
partnership established by CVC Capital Partners Group STC.ZW-FTS S.J..• tor
a total c<:insideration of approximately US$4. 4 billion

3arclays Glcbal Investor::: UK Holdings Linited, the parent company of
3arclays Glcbal Investors International, Inc., the sponsor of the
iShares Silver Trust and the sponsor of the iShares COMEX Gold Trust
':'J:l..ered lnl.. c

;;.11

clgreeme11I.. wh.ich cuul..empL:tLe:;

L.he :;ale of .iL'.:i .i11LeLe:;L. ln

tte sponsor and certain affiliated entities to Blue Sparkle, L.P., a
Cayman Islands limited partnership. Blue Sparkle, L.P. is an investment
vehicle for private equity fundo affiliated with

eve

Capital Partners

Group SIC.i\V-FIS S.l;.., a private equity and investment ad·:i.sory firm.
Tl: an ks

3ob Coleman
208-387-1700
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bcolema n <bcoleman@goldsilvervault.com>
ronald.c.spurga@abnamro.com <ronald.c.spurga@abnamro.com>
7124/2009 11 :44:49 AM
new silver ETF

:(on,
I wanted to ask you why can't we use my existing fund to begin raising
capital and working together. There ;muld be much les:; upfront dollar
01.:tlay since most of the legal work has been done. We can arrange a
workinq and profitable relationship today rather than waitinq for your
colleagues to determine if a nevi fund may warrant greater cost given the
c1.:rrent market environmect. There is still tremendous opportunity.
However, each day that passes there are new products that are trying to
capture market share in this under OA'Ded market segment. Please let me
kcow if this is a possibility.
Tl:e latest .silver investment vehicle, the ETFS Silver Trust, starts
tLading on NY'3E Euronext on Friday 24r·th July with trading symbol SIV?-.
http: i iwww.mineweb.co. za/mineweb/·Jie1dminewebi en/page32?oid=S6662&sn=Jet.ail
<!: U.p:

ii www .ml11eweb. c.:u.

~c.t/m.i.Heweb/

v.i.ewim.i.1H:01·,el.J/ en/ po.ye:32 7u.i.d=86662 & sH=Del..d.i.l>

Tl:unk::;

3ob Coleman
208-387-1700
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From:
To:
Sent:
Subject:

bcoleman <bcoleman@goldsilvervault.com>
ronald.c.spurga@abnamro.com <ronald.c.spurga@abnamro.com>
919/2009 11 :46:26 AM
Re: gold and silver fund

:\on,
With the current regulatory environment placing restrictions on
commodity pcsition limits and other scrutinies, we are building out the
cl;rrent fund rather than trying to open a open-ended mutual fund (
ci.;rrently tco much political risk t<:i overcome i . Would you or l'J3N AMEO be
open to raisinq capital in exchanqe for sharinq of fees. The current fee
structure. is a 1.5~. manaqe.ment fee and a 20·::, incentive fee. The funcc is
ci.;rrently 65~ gold and 35\ silver. All physical metal in deliverable form.
Please call me at 208-46£-3600.
TJ-.anks
3ob Coleman
bcoleman wrote:
> Rvn,

> I wanted to mention the fund iust. n:oceived f1rn(i:; froIT one cf the
> wealthier families in the :::ountry. They are ·.,;ery excited about. the
> fund's unique nature of owning physical metal. Have you heard anything
> from your firm? I would like to work together. rhis is a great
> opportunity for wealthy investors to diversify and hold monetary
>
>
>
>
>

assets outside the financial system. The ::und has a rr.Rnageme.nt fee and

incentive which could provide a very profitable relationship. I would
like to dis~uss this fi.;rther with you. Please call me at 208-468-3600
or cell 208-387-1700.

> The fund can be registered anywhere in the U:J and can t.:1ke in foreign
> investors. We are also building some very strong business
> relationships in Asia, especially China.
>
>
> Thanks

> Bob Coleman
>
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Ada County Clerk
Kimbell D. Gourley/ISB #3578
TROUT+ JONES +GLEDHILL +FUHRMAN + GOURLEY, P.A.
The 9th & Idaho Center
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
Email: kgourley@idalaw.com

CHRISTOPHER D. RICH, Clerk
By KATHY JOHNSON
OEPUlY

Attorney for Plaintiffs

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

PROFITS PLUS CAPITAL
MANAGEMENT, L.L.C., a Delaware
limited liability company; and DOLLARS
AND SENSE GROWTH FUND, LP, a
Delaware limited partnership; and
ROBERT COLEMAN, an individual,

)
) Case No.: CVOC 1014540
)
) ORDER GRANTING PARTIAL
) SUMMARY JUDGMENT

~

)
)
vs.
)
)
JEFFREY PODESTA, an individual; and )
STREET SEARCH, L.L.C., a New Jersey )
)
limited liability company,
)
)
Defendants.

Plaintiffs,

~~~~~~~~~~~~~-)

JEFFREY PODESTA, an individual; and )
STREET SEARCH, L.L.C., a New Jersey )
)
limited liability company,
)
)
Counterclaimants,
)
)
vs.
)
)
PROFITS PLUS CAPITAL
)
MANAGEMENT, L.L.C., a Delaware
)
)
limited liability company; and STREET
ORDER GRANTING PARTIAL SUMMARY JUDGMENT - 1

000264

,
SEARCH DOLLARS AND SENSE
GROWTH FUND, LP, a Delaware limited
partnership; f/n/a DOLLARS AND SENSE
GROWTH FUND, LP, a Delaware limited
partnership; and ROBERT COLEMAN, an
individual,
Counterdefendants.

)
)
)
)

~

)
))

~~~~~~~~~~~~~~~

THIS MATTER having come on before the court on May 25, 2011, at 3:30
p.m. upon the Motion of the Plaintiffs/Counterdefendants for Summary Judgment,
the Plaintiffs/Counterdefendants having appeared by and through their counsel of
record, Trout• Jones• Gledhill• Fuhrman •Gourley, P.A., the
Defendants/Counterclaimants having appeared by and through their counsel of
record, Clark & Associates, Attorneys, oral argument having been heard, and
good cause appearing therefore,
IT IS HEREBY ORDERED, ADJUDGED, AND DECREED, and this does
order, adjudge, and decree:
1.

That summary judgment is granted to the Plaintiffs/

Counterdefendants and against the Defendants/Counterclaimants as to the
following counterclaims:
a. Count One - Breach of Contract:
i. Jeffrey Podesta's counterclaim against Dollars and
Sense Growth Fund LP; and
ii. Jeffrey Podesta's counterclaim against Street Search,
LLC;
iii. Jeffrey Podesta's counterclaim against Robert Coleman;

ORDER GRANTING PARTIAL SUMMARY JUDGMENT - 2

000265

b. Count Two - Constructive Fraud:
i. Jeffrey Podesta's counterclaim against Dollars and
Sense Growth Fund LP;
ii. Jeffrey Podesta's counterclaim against Street Search,
LLC;
iii. Jeffrey Podesta's counterclaim against Robert Coleman;
c. Count Three - Breach of Fiduciary Duty
i. Jeffrey Podesta's counterclaim against Dollars and
Sense Growth Fund LP;
ii. Jeffrey Podesta's counterclaim against Street Search,
LLC;
iii. Jeffrey Podesta's counterclaim against Robert Coleman;
2. Summary Judgment is denied as to the following claims:
a. Count One - Breach of Contract:
i. Street Search, LLC's claim against Dollars and Sense
Growth Fund, LP;
ii. Street Search, LLC's claim against Profits Plus Capital
management, LLC; and
iii. Street Search, LLC's claim against Robert Coleman;
b. Count Two - Constructive Fraud:
i. Street Search, LLC's claim against Dollars and Sense
Growth Fund, LP;
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ii. Street Search, LLC's claim against Profits Plus Capital
management, LLC; and
iii. Street Search, LLC's claim against Robert Coleman;
c. Count Three - Breach of Fiduciary Duty:
i. Street Search, LLC's claim against Dollars and Sense
Growth Fund, LP;
ii. Street Search, LLC's claim against Profits Plus Capital
management, LLC; and
iii. Street Search, LLC's claim against Robert Coleman.

DATED this

L

day of June, 2011.

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the \&day of June, 2011, a true and
correct copy of the foregoing document was served as follows:
Eric R. Clark
CLARK & ASSOCIATES, ATIORNEYS
776 E. Riverside Dr., Suite 200
PO Box2504
Ea le, ID 83616
Kimbell D. Gourley
Trout• Jones• Gledhill• Fuhrman• Gourley, P.A.
PO Box 1097
Boise, ID 83701

First Class Mail
[ ] Hand Delivery
[ ] Facsimile
[ ] Overnight Delivery
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NO. _ _---Pii:ED""~r-;-:..,...__
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JUN 13 2011
CHRISTOPHER D. RICH, Clerk
By STEPHANIE VIDAK
DEPUTY

ERIC R. CLARK, Esq.
CLARK & ASSOCIATES, ATTORNEYS
P.O. Box 2504
· Eagle, Id 83616
Office: 208-830-8084
Fax: 208-939-7136
Idaho State Bar No. 4697
Attorney for Defendants/Counterclaimants
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

PROFITS PLUS CAPITAL
MANAGEMENT, LLC, a Delaware limited
liability company; and DOLLARS AND
SENSE GROWTH FUND, LP, a Delaware
limited partnership; and ROBERT
COLEMAN, an individual,
Plaintiffs,
vs.
JEFFREY PODESTA, an individual; and
STREET SEARCH, LLC, a New Jersey
limited liability company,

Case No. CV OC 1014540

DEFENDANTS/COUNTERCLAIMANT'S REPLY
MEMORANDUM IN SUPPORT OF
THEIR MOTIONS TO ADD A
PARTY, TO ADD ADDffiONAL
CLAIMS AND TO ADD A CLAIM
FOR PUNITIVE DAMAGES

Defendants.

JEFFREY PODESTA, an individual; and
STREET SEARCH, LLC, a New Jersey
limited liability company,

Judge Greenwood

Counterclaimants,
vs.
PROFITS PLUS CAPITAL
DEFENDANTS' REPLY MEMORANDUM IN SUPPORT OF THEIR MOTIONS TO ADD A PARTY, TO ADD ADDITIONAL
CLAIMS AND TO ADD A CLAIM FOR PUNITIVE DAMAGES - 1
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MANAGEMENT, LLC, a Delaware limited
liability company; and STREET SEARCH
DOLLARS AND SENSE GROWTH FUND,
LP, a Delaware limited partnership; f/n/a
DOLLARS AND SENSE GROWTH FUND,
LP, a Delaware limited partnership; and
ROBERT COLEMAN, an individual,
Counterdefendants,

COME NOW Defendants/Counterclaimant and hereby provide their Reply Memorandum in
Support of their Motions to add a party, to amend their pleadings to add additional claims, and to amend
their pleadings to add a claim for punitive damages.
The Defendants/Counterclaimant request that the Court grant their motion to amend to include
punitive damages as they have established facts that prove Coleman's conduct was an extreme deviation
from reasonable standards of conduct. Moreover, the Defendants/Counterclaimant has stated the requisite
elements and identified facts which support each element of their fraud counterclaim. Finally, the
Defendants/Counterclaimant have pied the requisite elements to support their motion to amend to add a
claim for conversion.
REPLY ARGUMENT
While Coleman now resorts to a personal attack on Podesta, it is Coleman's credibility that is
crumbling under the weight of the truth. Coleman's Fourth Affidavit serves to do nothing more than to
further undermine his credibility.
Ironically, while Coleman now criticizes Podesta and his credentials, it was Podesta's reputation
and credentials that prompted Colman to contact Podesta in the first place. The inescapable truth, just
another fact that Coleman chooses to ignore, is in eight years Coleman's Dollars and Sense fund
languished in mediocrity - raising a little over $600,000.00 in assets. However, after Coleman associated
DEFENDANTS' REPLY MEMORANDUM IN SUPPORT OF THEIR MOTIONS TO ADD A PARTY, TO ADD ADDITIONAL
CLAIMS AND TO ADD A CLAIM FOR PUNITIVE DAMAGES - 2
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with Podesta, and after Coleman obtained Podesta's knowledge of marketing and experience handling
high-dollar investors the fund grew to over $20,000,000.00 in a very short time.

STREET SEARCH HAS ESTABLISHED THE REQUISITE ELEMENTS FOR ITS FRAUD
CLAIM
The sole basis for Coleman's objection to Street Search's motion to amend to add a claim against
Coleman personally for fraud is that Street Search did not establish facts to support Street Search's
reasonable reliance. Coleman has not challenged any other elements of Street Search's fraud claim.
Coleman appears to claim that the Court should deny Street Search's motion to amend to allow a
claim for fraud against because it was not reasonable for Street Search to believe that Coleman, the sole
member of Profits Plus, had the ability to transfer 50% interest of Profits Plus? "Thus, any argument that
it was reasonable for Street Search to rely upon a representation of an individual, without ever seeking
anything in writing from the entity from which it believed it was entitled to a general partnership interest
is without merit." (Plaintiffs' Memorandum, p. 10.) (Emphasis added)
Notwithstanding this argument, the pleadings establish that Coleman was the sole owner of Profits
Plus and had represented himself in that capacity to Street Search. It was therefore patently reasonable for
Street Search to rely on Coleman's representation that he as the sole member of Profits Plus had the
ability to transfer an interest in that entity.

If a person is the sole owner of a company, and during conversations or negotiations about
ownership in that company, that person represents he desires to transfer such ownership, it is reasonable

to believe that person, by the very subject of the conversation, is acting on behalf of his company and not
individually. In other words, if someone says I want to transfer 50% of my company, a reasonable person
would believe that person is acting on behalf of the company.

DEFENDANTS' REPLY MEMORANDUM IN SUPPORT OF TIIEIR MOTIONS TO ADD A PARTY, TO ADD ADDITIONAL
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Street Search has pled the requisite facts to establish it reasonably relied on Coleman's
representations and therefore the Court should allow the amended pleading.

STREET SEARCH HAS PLED THE MINIMAL ELEMENTS FOR CONVERSION
As stated in the Idaho Civil Jury Instructions, the elements of a claim for conversion are minimal.
IDJI 4.50 - Conversion -- issues

INSTRUCTION NO.
The plaintlff has the burden of proving each of the following propositions:
1.

That the defendant [took] [kept] plaintiffs

(name of item taken or held)

without a right to do so;
2.

The nature and extent of the damages to plaintiff and the amount thereof.

In his response brief, Coleman argues, "In particular, there is no evidence offered or alleged to
support a claim that Gold Silver Vault, LLC, itseH has taken any action, inconsistent with the rights of
Street Search." (Plaintiffs' Memorandum, p. 13.) (Emphasis added)
Coleman presents somewhat of a moving target because he hides behind his many sole-owner
entities. Coleman is the only member of Gold Silver Vaults, so any action this company takes it takes
through Coleman. (It is somewhat ridiculous to claim an LLC "itself' cannot take any action.)
Consequently, if Coleman does something such as transferring money from Profits Plus to Gold Silver
Vaults when that money belongs to Street Search, then Coleman would be acting in his capacity as the
sole member of Gold Silver Vaults and that company would therefore be liable for Coleman's conduct.
Accordingly, if Coleman took money from Profits Plus that belonged to Street Search, which
Street Search has alleged, Coleman has converted Street Search's property. Alternatively, if Coleman
took money from Profits Plus that belonged to Street Search, which Street Search has also alleged, and
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used that money for Gold Silver Vault, LLC purposes, then Gold Silver Vaults, has converted Street
Search' s property and is a proper party.
Street Search has established the minimal pleading requirements for its claims for conversion
against Coleman and Gold Silver Vaults, LLC, and respectfully requests the Court grant its motion to
amend.
STREET SEARCH HAS ESTABLISHED COLEMAN'S OUTRAGEOUS CONDUCT
Initially, Coleman claimed in his affidavit that the only relationship any of the Plaintiffs had with
Podesta or Street Search, LLC was an oral consulting agreement. As the case has unfolded, however,
Coleman now acknowledges that at one time Street Search and Profits Plus had agreed to be equal equity
partners in an open-ended fund the two were promoting.
6. I have reviewed the Affidavit of Jeffrey Podesta wherein he claims that
"Coleman offered 50% of Coleman's ownership in the 'company' that was going to own the
fund in exchange for my assistance." The company Jeffrey Podesta is referring to
represents the New Fund, (i.e., the investment company that was to be established if the
open ended mutual fund was going to be created and funded.)1 (Emphasis added).
Apparently, after reviewing Exhibit 1 attached to the Affidavit of Jeffrey Podesta filed in support
of the Defendants' Motion to Amend, (And perhaps after considering the list of Podesta's witnesses who
will testify and confirm this relationship and agreement), Coleman concedes that had the ''New Fund"
been established, then Street Search would have been an equal equity partner with Profits Plus, as
Coleman was representing to potential investors, and Podesta. 2
Terms

1
2

1)

The investor will invest $100 mill on that will be invested by Profits Plus Capital
Management, LLC and Street Search. LLC in the new fund according to the prospectus.

2)

Investor to own 25% equity interest in the fund along with Profits Plus Capital
Management, LLC and Street Search. LLC.

Coleman's Fourth Affidavit, p. 3.
Podesta Affidavit in Support of Motion to Amend, Exhibit 1.
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Podesta agrees the focus of the original venture was to establish and grow an open-ended fund.
However, due to the cost of establishing a completely new fund, Podesta and Coleman decided to
abandon that venture, and to incorporate the characteristics of the proposed fund and transform the
existing Reg-D Dollars and Sense fund. The parties' agreement that Street Search and Profits Plus would
be equal equity partners in the new open-ended fund did not change when the parties chose alternatively

to "build out" the existing fund and change the name to the Street Search Dollars and Sense Fund.
Coleman confirmed this plan in an e-mail Coleman sent to Ronald Spurga 3

From:
To:
Sent:
Subject:

bcoleman <bcoleman@goldsilvervault.com>
ronald.c.spurga@abnarrro.com <ronald.c.spurga@abnamro.com>
919/2009 11 :46:26 AM
Re: gold and silver fl.lld

Ron,

With the cu:::ren:. regulatory environment placi:ig restrictions on
commodity position limits and ot:ter scrutinies, we are building out the
current fund ra~her than trying to open a ope~-ended mutual fund (
currently too much political risk to overcome). W::mld you or ABN AMRO be

open to raising capital in excha:ige for shari:ig of fees. The current fee
structure is a 1. 5'~ management fee and a 20'i incentive fee. 'Ihe fund is
currently 65\; gold and 35~\ silver. All physical metal in deliverable forn.

Please call me at 2J8-46E-3600.
Thanks
Bob Coleman

Coleman had previously confirmed this alternative "build out" plan in his proposal to DuPont, sent
a month earlier, in which Coleman refers to Coleman and Podesta's equal ownership in an existing
company on August 4, 2009. The plan was to build out the existing fund, with Street Search and Profits
Plus maintaining an equal equity interest. Profits Plus would remain the sole general partner initially, to

3

Podesta Reply Affidavit filed in Support of Defendants' Motion to Amend. Exhibit 20.
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facilitate launching the fund in a minimal amount of time and as economically as possible. Thereafter,
and as Podesta established in Exhibit 11, Profits Plus paid Street Search management and incentive fees
commensurate with the parties' agreement of equal equity ownership in the fund.
From: bcoleman (bcolemanogoldsilvervault.com]
Sent: Tuesday, August 04, 2009 4:06 PM
To:
Steven Du Pont
Cc:
Jeff Podesta
Subject:
agreement to move forward
Steven,
I talked with Jeff. If you are comfortable and agree to the following I

will
wire the $7,500 tomorrow.
1. Jeff and I agree to a payout structure of 20\ to you for all
management
fees and incentive fees of the fund and up front fees for private
accounts.
This payout would not include the separate storage tees.

2. Upon raising $35 million you would be entitled to a lSt equity stake
in the
company that is currently owned sot by Jeff Podesta. and sot owned by Bob
Coleman.
3. In order to market the fund the new name will be the Street Search,
I>ollara
and sense Growth Fund, IaP. Tbe general partner will x..Un Profits Plua
Capital Mana,gnent, LLC. Thi• will require lliniul paperwork aud time to
get
this

a~t

off the ground.

Faced with his statements in Exhibit 5 that clearly contradict Coleman's contention now that
Podesta or Street Search were mere consultants, Coleman now claims that the entity to which Coleman
was referring on August 4, 2009, in the DuPont proposal had not yet been formed and he was referring to
a completely separate fund that Podesta was contemplating.
8. Jeffrey Podesta showed no interest in Dollars and Sense until Philip Wrigley became a
4
limited partner. At this point, Jeffrey Podesta began to talk about the Dollars and Sense
4

Wrigley did not invest until after Street Search was formed.
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Fund as an alternative way to establish a product to attract capital with the end goal
ultimately being to start the New Fund in which we would be co-owners at a later date. 5
(Emphasis added)

However, Coleman's contentions in paragraph 8 are incredible at best. First, Wrigley invested in
the Street Search Dollars and Sense Fund, LP, in August 2009 and after Podesta and Coleman had
renamed the fund. 6
Then Coleman suggests that Podesta was discussing a completely new venture involving a
separate fund and that is what Coleman is referring to in his proposal to DuPont. However, the clear
language in Exhibit 5 belies this contention. Coleman refers to ''the company" in the present not future
tense in this proposal, and then to the Street Search fund that resulted from the "build out" in the very next
sentence.
Coleman apparently expects the Court, and eventually 12 reasonable jurors, to believe that
although he and Podesta had an agreement where their companies had equal equity interests initially, and
that although he and Podesta were contemplating a new fund in which they "would be co-owners at a later
date," that Podesta was a mere consultant for this venture?
While, obviously, Podesta denies Coleman's claim in paragraph 8 that anyone contemplated yet
another fund, and he asserts that Coleman was referring to the parties' equal equity shares in the Street
Search Dollars and Sense Fund, LP on August 4, 2009 in his e-mail to DuPont, if the parties were
considering equal ownership in the initial project, and now Coleman contends the parties were
considering a new project with the same equal equity, then if the initial project changed course slightly,

5

Coleman's Fourth Affidavit, p. 3-4.
Podesta has filed an objection to Wrigley's affidavit as Wrigley fails to establish any knowledge of the contractual
agreements between anyone.

6
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why the drastic change in the ownership arrangement? That contention is as baseless as Coleman's other
claims.
Initially, Coleman contended that he "fired" Podesta because Podesta's securities licenses lapsed,
but he has abandoned this allegation because there no facts to support this claim.
Then Coleman claimed the only agreement was an oral consulting agreement, but now concedes
the parties had and equal equity agreement in place regarding the opened-ended fund.
Then Coleman suggests he was really referring to an as yet created company in his e-mail to
DuPont, although clearly referring to the company ("in the company that is cu"ently owned 50% by Jeff
Podesta and 50% owned by Bob Coleman") as existing on August 4, 2009.
Then Coleman claimed Podesta and Street Search were mere consultants and were entitled to fees
only from "raising capital from Jeff Podesta's registered representative clientele and Street Search's
clientele,"7 and that the fees paid were merely advances. However, Profits Plus actually paid half of
Profits Plus' share of management and incentive fees, (significantly more than offered to DuPont, the

consultant), and there is no record that Coleman ever demanded repayment of these alleged advances.
(Actually, there is no record that Coleman has ever considered the management fees and incentive fees
paid to Street Search as advances, until after Coleman filed this action.)
Then Coleman has yet to explain just why he requested Street Search pay half of consultant
DuPont's requested advance, if Street Search was a "similar" consultant (Profits Plus sent DuPont a
1099 form in 2010 indicating that it had paid DuPont $20,000.00 in 2009.) If Street Search was a mere
consultant, "similar" to DuPont, why does Coleman represent to DuPont "Jeff and I agree to a payout

structure of20% to you for all management fees and incentive fees of the fund and up front [sic] fees for
private accounts"?
7

Coleman's Second Affidavit, p. 2, para. 4)
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Then Coleman claims that Wrigley was his client, yet Profits Plus paid management and incentive
fees to Street Search for Wrigley's investment. If Coleman believed Wrigley was his exclusive client, and
that Street Search would receive no compensation for Wrigley's investments, when why did both Podesta
and Coleman travel to Arizona to meet with Wrigley and thereafter why did Coleman represent to
Wrigley that "Jeff and I will provide the best service possible to meet you and your family's needs"?8
Street Search laid out all of these facts in its Memorandum in Support of its Motion to Amend to
include Punitive Damages, Coleman, although filing yet another affidavit, fails to address any of these
facts, or more importantly, provide any documentary evidence to support his claims. 9

STREET SEARCH HAS ESTABLISHED THE REQUISITE STANDARD FOR PUNITIVE
DAMAGES
Street Search has presented overwhelming evidence; first, that the parties' initial agreement
provided for equal equity ownership, (Podesta Aff., Exhibit 1 and Coleman's Fourth Aff. para. 6); that the
agreement continued when they decided to build out the existing fund as Coleman represented to DuPont
on August 4, 2009, (Podesta Aff., 'Exhibits 5, 9, and 1O); and that Profits Plus distributed half of the
incentive fees and management fees to Street Search, (Podesta Aff., Exhibit 11) according to the equal
equity agreement. Conversely, Coleman has failed to present facts that could remotely be construed to
support his claim that either Podesta or Street Search were mere consultants.
Simply, Podesta's testimony is supported by the documentary evidence (most of which are
documents Coleman drafted), and Coleman's testimony is not. Either Coleman never intended to transfer
Profits Pius's equity interest despite promising to do so, or Coleman purposefully breached the contract
and fabricated the claim that Street Search and Podesta were consultants and nothing more. Regardless of
the scenario, Street Search has established facts to support its claim for fraud and for intentional breach of
8
9

Podesta Affidavit in Support of Motion to Amend, Exhibit 10.
Wrigley has no personal knowledge of any contractual agreements between Street Search and Profits Plus.
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contract, and either scenario establishes Coleman's conduct was an extreme deviation from reasonable
standards of conduct.
CONCLUSION
Once again, based on the foregoing arguments, the evidence presented, and Coleman's lack of
credibility, Street Search respectfully requests that the Court GRANT its motions in their entirety.
RESPECTFULLY SUBMITTED this 13th day of June, 2011.
CLARK & ASSOCIATES, ATTORNEYS

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 13th day of June 2011, I served the foregoing, by having a true
and complete copy delivered via facsimile transmission to:
Kimbell D. Gourley
TROUT JONES GLEDHILL
FUHRMAN & GOURLEY, P.A.
The 9th & Idaho Center
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, 83701

Eric R. Clark
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
PROFITS PLUS CAPITAL
MANAGEMENT, L.L.C., a Delaware
limited liability company; and DOLLARS
AND SENSE GROWTH FUND, LP, a
Delaware limited partnership; and
ROBERT COLEMAN, an individual,

)
) Case No.: CVOC 1014540
)
) PLAINTIFFS' DISCLOSURE OF LAY
) WITNESSES AND EXPERT WITNESSES

~

)
)
vs.
)
)
JEFFREY PODESTA, an individual; and )
STREET SEARCH, L.L.C., a New Jersey )
)
limited liability company,
)
)
Defendants.
Plaintiffs,

~~~~~~~~~-)

JEFFREY PODESTA, an individual; and )
STREET SEARCH, L.L.C., a New Jersey )
)
limited liability company,
)
)
Counterclaimants,
)
)
vs.
)
)
PROFITS PLUS CAPITAL
)
MANAGEMENT, L.L.C., a Delaware
)
)
limited liability company; and STREET
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)
SEARCH DOLLARS AND SENSE
GROWTH FUND, LP, a Delaware limited )
partnership; f/n/a DOLLARS AND SENSE )
GROWTH FUND, LP, a Delaware limited )
partnership; and ROBERT COLEMAN, an~
individual,
)
Counterdefendants.

))

~~~~~~~~~~~~~~~

COME NOW the Plaintiffs, Profits Plus Capital Management, LLC, Dollars
and Sense Growth Fund, LP, and Robert Coleman, by and through their counsel
of record, Trout• Jones• Gledhill• Fuhrman• Gourley, P.A., and hereby gives
notice that they are disclosing the following lay witnesses and expert witnesses
that they may call at the jury trial of this matter:

I.

LAY WITNESSES: The following fact witnesses may be called to testify

at the trial of this matter.

1)

Robert Coleman, 704 13th Avenue South, Nampa, Idaho 83651
(208) 468-3600

Description of Testimony: See Section II of this Disclosure.
2)

Stacey Coleman, 704 13th Avenue South, Nampa, Idaho 83651
(208) 468-3600

Description of Testimony: Stacy will testify as to conversations she had with
Jeffrey Podesta, Steven DuPont, and/or Philip Wrigley. In addition, she will testify
as to communications with third parties regarding the establishment of a new
open-ended mutual fund.
3)

Jeffrey Podesta, address and phone number unknown;

Description of Testimony: It is assumed Jeffrey Podesta will testify regarding all
facts relating to Defendants' claims and defenses.
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4)

Steven DuPont, 808-276-3438;

Description of Testimony: It is anticipated Steven DuPont will testify as to his
relationships with Street Search, L.L.C. and Jeffrey Podesta, his negotiations
with Dollars and Sense Growth Fund, LP., Profits Plus Capital Management,
LLC, Street Search, L.L.C., Robert Coleman and/or Jeffrey Podesta, his
marketing efforts for Dollars and Sense Growth Fund, LP, and advances paid to
him. This testimony may be by deposition unless Mr. DuPont is willing to
stipulate to attend the trial of this matter.
5)

Philip Wrigley, Carefree, Arizona;

Description of Testimony: Mr. Wrigley is anticipated to testify regarding his
communications with Robert Coleman and/or Jeffrey Podesta, the reasons he
invested in Dollars and Sense Growth Fund, LP, his request for modification of
the management fee and the incentive fee structure, and his opinions of Jeffrey
Podesta and/or Robert Coleman. This testimony may be by deposition unless Mr.
DuPont is willing to stipulate to attend the trial of this matter.
6)

Ron Spurga, Vice President of ABNAMRO, (212) 649-5100;

Description of Testimony: Mr. Spurga is anticipated to testify regarding
communications with Robert Coleman and/or Jeffrey Podesta.
7)

Corky Gowans, Idaho Armored Services, (208) 941-1861;

Description of Testimony: Mr. Gowans is anticipated to testify regarding
communications with Robert Coleman and/or Jeffrey Podesta and about the
transportation and storage of precious metals.
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8)

Brian Zucker, Zucker & Associates, P.A., 1130 Campus Drive,
West Morganville, NJ 07751, (732) 536-4646;

Description of Testimony: See Section II of this disclosure.
9)

Robert Calamunci, Zucker & Associates, P.A 1130 Campus Drive,
West Morganville, NJ 07751, (732) 536-4646;

Description of Testimony: See Section II of this disclosure.
10)

Jason Gray, CPA, MBA, JGCPAs, LLC, 3006 E. Goldstone Drive,
Suite 134, Meridian, ID 83642, (208) 350-7304;

Description of Testimony: See Section II of this disclosure.
11)

Norm Merens, 101 Ambroise, Newport Coast, California 92657,
(949)235-4119

Description of Testimony: Mr. Merens is anticipated to testify as a character
witness of Robert Coleman. Mr. Merens has been a securities broker since
before 1983 and may testify as to standards in the industry for payment of
referral fees, management fees, and other compensation relating to hedge funds.
In addition, Mr. Merens has familiarity with Jeffrey Podesta and may testify
regarding Mr. Podesta's character and history of practice in the securities
industry.
12)

Kurt Merritt, Idaho Department of Finance, 800 Park Blvd, Suite
200, Boise, Idaho 83712, 332-8046;

Description of Testimony: See Section II of this disclosure.

13)

Terry Brodt, 121 N. 9th Street, Suite 303, Boise, ID 83702, (208)
602-3857;

Description of Testimony: See Section II of this disclosure.

14)

Paul Boyd, Esq., Stoel Rives, 101 S. Capitol Blvd., Suite 1900,
Boise, Idaho 838702, (208) 389-9000;

PLAINTIFFS' DISCLOSURE OF LAY WITNESSES AND EXPERT WITNESSES - 4

000282

Description of Testimony: See Section II of this disclosure.
15)

Scott Ritcey, Hedge Fund Dynamics, 20533 Biscayne Blvd., Suite
412, Miami, Florida 33180, 1-800-395-5896;

Description of Testimony: See Section II of this disclosure.

16)

Jack Mallon, IBI, (718) 458-4000;

Description of Testimony: Mr. Mallon may testify as to communications with
Robert Coleman and/or Jeffrey Podesta.
17)

Harry Schultz, IBI, (718) 458-4000;

Description of Testimony: Mr. Schultz may testify as to communications with
Robert Coleman and/or Jeffrey Podesta.
18)

Judy Calhoun, Garda, (303) 371-8027;

Description of Testimony: Ms. Calhoun may testify as to communications with
Robert Coleman and/or Jeffrey Podesta.
19)

Steve Fry, Dean Witter Reynolds, 1087 West River Street
Boise, ID 83702, (208) 338-6900; and

Description of Testimony: Mr. Fry may testify as to communications with Robert
Coleman and/or Jeffrey Podesta.
20)

Nick Barber, Idaho Banking Company, V.P., Special Assets Officer
& Manager, Construction Lending Dept., (208) 955-0689;

Description of Testimony: Mr. Barber may testify as to communications with
Robert Coleman and/or Jeffrey Podesta.

II.

EXPERT WITNESSES: The following expert witnesses may be called to

testify at the trial of the matter. In numerous situations, the witnesses are both
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fact witnesses and expert witnesses. In addition, because Plaintiffs are still
waiting on discovery responses from Defendants, specific facts are not yet
known by the experts, which facts may impact their opinion, so opinions have not
yet been formulated.
1.

Robert Coleman, 704 13th Avenue South, Nampa, Idaho 83651
(208) 468-3600;
a.

Qualifications of the witness: Robert Coleman's resume or

curriculum will be produced upon receipt.
b.

Compensation of the witness: No compensation.

c.

Prior expert testimony: Robert Coleman has not been an

expert witness in a previous matter.
d.

Description of testimony and opinions: Robert Coleman has

knowledge regarding all facts relating to Dollars and Sense Growth Fund, LP,
and Profits Plus Capital Management, LLC, and will testify as a fact witness
regarding the same, and communications with Street Search, L.L.C., Jeffrey
Podesta, and/or Steven DuPont. Robert Coleman will address the facts relating
to claims asserted by the Plaintiffs', the counterclaims asserted by the
Defendants, applicable defenses, and all other facts relevant to this matter. In
addition, Robert Coleman will testify as an expert witness as to standards in the
industry for compensation of officers and third parties relating to hedge funds and
hedge fund transactions, valuing hedge funds, registration of hedge funds,
licensing requirements for individuals and entities involved with hedge funds, and
compensation that can be paid to individuals and entities relating to hedge fund
transactions and management services. In addition, Robert Coleman will testify
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as to management fees and incentive fees earned from Dollars and Sense
Growth Fund, LP, advances made to Steven DuPont and Street Search,
L.L.C./Jeffrey Podesta, accounting for such transactions, and tax documents in
relation thereto.
e.

Exhibits: It is anticipated that a summary of management

fees and incentive fees will be prepared and used as an illustrate exhibit at trial.

2.

Gorky Gowans, Idaho Armored Services, (208) 941-1861;
a.

Information considered by the expert witness: Standards in

the industry as to transportation and storage of precious metals.
b.

Qualifications of the witness: No resume has been produced.

c.

Compensation of the witness: No compensation.

d.

Prior expert testimony: To Plaintiffs' knowledge, Mr. Gowans

has not been an expert witness in a previous litigation.
e.

Description of testimony and opinions: Gorky Gowans has

knowledge about transportation and storage of precious metals. It is anticipated
most of Gorky Gowans' testimony will be factual as to communications with
Robert Coleman and/or Jeffrey Podesta, but if relevant, Gorky Gowans may
testify as to standards in the industry relating to transportation and storage of
precious metals.
f.

3.

Exhibits: None.

Brian Zucker, Zucker & Associates, P.A., 1130 Campus Drive,
West Morganville, NJ 07751, (732) 536-4646;
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a.

Information considered by the expert witness: Brian Zucker

is an accountant for Zucker & Associates, P.A., which performs the accounting
and tax services relating to Dollars and Sense Growth Fund, LP. Mr. Zucker has
personal knowledge relating to the accounting transactions and tax documents
handled or prepared in relation to Dollars and Sense Growth Fund, L.P.
b.

Qualifications of the witness: A resume or curriculum vitae is

being sought from Mr. Zucker and will be produced upon receipt.
c.

Compensation of the witness: Mr. Zucker will most likely

charge his standard hourly rate for his services, which amount will be disclosed
upon receipt.
d.

Prior expert testimony: It is unknown whether Mr. Zucker has

testified as an expert witness in the previous four years, but this response will be
supplemented once such information is obtained.
e.

Description of testimony and opinions: In addition to facts

relating to accounting and tax records of Dollars and Sense Growth Fund, LP,
Mr. Zucker may testify as to valuation of Dollars and Sense Growth Fund, LP. if
such testimony becomes relevant. This valuation will consider the management
fees and incentive fees earned, the number of limited partners, the duration of
Dollars and Sense Growth fund, LP, and other factors.
f.

Exhibits: Mr. Zucker has had access to the accounting and

tax records of Dollars and Sense Growth, LP and some accounting and tax
records may be used as exhibits to assist Mr. Zuker with his testimony.
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4.

Robert Calamunci, Zucker & Associates, P.A. 1130 Campus Drive,
West Morganville, NJ 07751, (732) 536-4646;
a.

Information considered by the expert witness: See

information set forth above in relation to Brian Zucker.
b.

Qualifications of the witness:

c.

Compensation of the witness: Mr. Calamunci will most likely

charge his standard hourly rate for his services
d.

Prior expert testimony: Unknown.

e.

Description of testimony and opinions: See description of

testimony re: Brian Zucker.

5.

Jason Gray, CPA, MBA, JGCPAs, LLC, 3006 E. Goldstone Drive,
Suite 134, Meridian, ID 83642, (208) 350-7304;
a.

Information considered by the expert witness:

b.

Qualifications of the witness: See curriculum vitae attached.

c.

Compensation of the witness: Mr. Gray will charge $150.00

d.

Prior expert testimony: Unknown at this time.

e.

Description of testimony and opinions: Mr. Gray has audited

an hour.

Dollars and Sense Growth Fund, LP and has personal knowledge of the
accounting records and tax records for Dollars and Sense Growth Fund, LP, and
has personal knowledge as to the storage of precious metals on behalf of Dollars
and Sense Growth Fund, LP. Mr. Gray as the auditor for Dollars and Sense
Growth Fund, LP does not want to serve in the capacity as an expert witness for
Dollars and Sense Growth Fund, LP, but he has been listed as an expert witness
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in the event any of his testimony is deemed to fall under the category of expert
witness rather than fact witness. Mr. Gray will testify regarding advances paid to
Street Search, L.L.C., Jeffrey Podesta, and/or Steven DuPont and their tax
treatment.

6.

Kurt Merritt, Idaho Department of Finance, 800 Park Blvd, Suite
200, Boise, Idaho 83712, 332-8046;
a.

Qualifications of the witness: A resume or curriculum vitae is

being sought from Mr. Merritt and will be produced upon receipt.
b.

Compensation of the witness: None.

c.

Prior expert testimony: It is unknown whether Mr. Merritt has

testified as an expert witness in a prior four years.
d.

Description of testimony and opinions: Mr. Merritt works for

the Idaho Department of Finance and has special knowledge as to registration of
hedge funds for exempt and non-exempt securities offerings, and licensing and
authorization requirements imposed upon individuals and entities seeking to
market and/or sell securities and/or manage hedge funds. It is anticipated Mr.
Merritt will testify as to Idaho law and federal/Securities and Exchange
Commission/FINRA statutes, rules and regulations in relation to these areas to
assist the court and jury to understand the same.
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7.

Terry Brodt, (208) 602-3857;
a.

Qualifications of the witness: Mr. Brodt has been a licensed

broker since 1993. A resume or curriculum vitae is being sought from Mr. Brodt
and will be produced upon receipt.
b.

Compensation of the witness: None.

c.

Prior expert testimony: None.

d.

Description of testimony and opinions: Mr. Brodt will testify

as a character witness for Robert Coleman, and as to standards in the securities
industry for compensation of third parties marketing, selling, or managing hedge
funds.

8.

Paul Boyd, Esq., Stoel Rives, 101 S. Capitol Blvd., Suite 1900,
Boise, Idaho 838702, (208) 389-9000;
a.

Qualifications of the witness: Mr. Boyd has been a licensed

attorney for over 25 years and is currently employed at the law firm of Stoel
Rives. A resume or curriculum vitae is being sought from Mr. Boyd and will be
produced upon receipt.
b.

Compensation of the witness: Anticipated $250.00 per hour.

c.

Prior expert testimony: Mr. Boyd has been employed

numerous times as an expert witness.
d.

Description of testimony and opinions: Mr. Boyd has

extensive experience in the securities industry and has particular knowledge
regarding statutes, rules and regulations relating to registration of hedge funds,
compensation that can be paid by hedge funds or in relation to transactions
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relating to hedge funds, and licensing requirements for individuals and entities
either managing hedge funds or seeking compensation directly or indirectly from
hedge funds.
9.

Scott Ritcey, Hedge Fund Dynamics, 20533 Biscayne Blvd., Suite
412, Miami, Florida 33180, 1-800-395-5896;
a.

Qualifications of the witness: Scott Ritcey is the principal of

Hedge Fund Dynamics, LLC and specializes in the formation and registration of
hedge funds. A resume or curriculum vitae is being sought from Mr. Ritcey and
will be produced upon receipt.
b.

Compensation of the witness: Unknown at this time what will

c.

Prior expert testimony: Mr. Ritcey has testified as an expert

be charged.

witness previously and a list of such engagements will be provided.
d.

Description of testimony and opinions: Like Paul Boyd, Scott

Ritcey has extensive experience in the securities industry and have particular
knowledge regarding statutes, rules and regulations relating to registration of
hedge funds, compensation that can be paid by hedge funds or in relation to
transactions relating to hedge funds, and licensing requirements for individuals
and entities either managing hedge funds or seeking compensation from directly
or indirectly from hedge funds. In addition, Mr. Ritcey was involved in the
formation of Dollars and Sense Growth Fund, LP and will testify regarding the
same.
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10.

Rebuttal Experts

Plaintiffs reserve the right to call any other rebuttal experts that may be
necessary as additional information is learned through document production or
the deposition process.
DATED this
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Jason M. Gray
950 W. Bannock St., Ste. 1100
Boise, ID 83702
PH: (208) 319-3577
Email: jason@jg-cpas.com

Employment

Managing Member
2009 to present
JGCPAs, LLC
Boise, Idaho
• Provide accounting, auditing, business consulting, and tax services for various
businesses and individuals
• Maintain quality control systems in the firm
• Technical reviewer of firm working papers
Senior Auditor
2005 to 2009
KPMG,LLP
Boise, ID
• Audited and reviewed clients in the following industries/sectors: basic
materials, manufactured goods, services, retail, and technology.
• Audited SOX compliant businesses, analyzed financial statements, and planned
attestation services according to financial risks.
• Performed audits in accordance to GAAS, ERISA, GAAP, PCAOB, and other
regulators

Professional
Summary

Audit experience ranges from SEC filings, carve-out financial statements, acquisitions,
and pension plans to the successful coordination of large multi-location audits.
Responsible for a broad range of business clients with complex business and tax
matters.
Provided attestation services for private and publicly traded businesses. Prior
engagements have included Bering Straits Native Corporation, Boise Cascade
Holdings, Building Material Holding Company, CradlePoint, Rangen, Simmisco,
Simplot, SuperValu/Alberton's, Western Aircraft, and Yukon Kuskokwin Health
Corporation.

Education

MBA, EMPHASIS IN ACCOUNTING
Idaho State University - Pocatello, ID

2005

B.S., HUMAN RESOURCES AND MANAGEMENT

2001

Utah State University - Logan, UT

A.S., GENERAL BUSINESS
Brigham Young University - Idaho - Rexburg, Idaho

Professional
Associations
& Licenses

•
•
•

Member of Idaho State Board of Accountancy (ISBA)
Certified Public Accountant (CPA)- licensed in Idaho
SCORE volunteer counselor to small businesses
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hedge fund

1 (800) 395-5896

Search This Site

Thursday, June 30, 2011

.Advanced Search

Hedge Fund Dynamics Experience

Hedge Fund Consultants Blog

FREE!
Hedge Fund Startup Book

The organization used to start a hedge fund
requires a multi-disciplinary approach to hedge
fund startup, legal, regulations, compliance,
and administration issues.

Hedge Funds
Investment Advisers
Legal and Regulatory
Service Providers

As the most experienced firm in the industry,
our principals have assisted in helping start
hedge funds for approximately six hundred
investment companies in the past twelve years.
If you are interested in starting a hedge fund,
we encourage you to contact us regarding our
organizational services. In addition, we can
provide a comprehensive solution to
organization, ongoing administration,
compliance and trading issues.

Diversity in Professional Staff and
Resources

Interested in starting a
Hedge Fund?

Hedge Fund Software
Hedge Fund Conferences ..
NASO Practice Exams
Hedge Fund Bookstore

Client Extranet
Login:
Password:

Remember Me~
Forgot your password·?

Our principals include respected professionals
from small firms to some of the largest and
most sophisticated trading and investment
firms in the world. This allows us to bring
expertise on a wide range of issues to a broad
spectrum of investment firms.
Effective solutions often require that
professional experience be applied across many
disciplines. You'll directly enjoin professionals
who bring significant training and professional
experience in hedge fund regulatory,
compliance, accounting, and tax areas. In each
area, you'll professionals to facilitate all of your
needs.

Practice

Hedge Fund Dynamics

hedgefundreport
Hong Kong-basecl Citic Securities lauoches
RMB fixed income/FX hedge fund: Heclge
Funds Review Citic SecuritL ..
http://bit.ly/lul..pVY
11 hours ago · reply · retweet · favorite

Video: Interview with Anric Blatt and
l..auralouise Duffy, Global Fund Exchange:
Hedge Funds Review Chairman ...
http://bit.ly/ll9iec
yesterday · reply · retweet · favorite

CFTC/SF:C swap product definitions
'irrational', say derivatives lawyers: Hedge
Funds Review Attorneys have , ..
http://bit.ly/lf82PC
yesterday · reply · retweet · favorite

Request a Review
Your Full Name:

ShanahaHiased Citic Securities launches
RMB fixed income/FX hedge fund: Hedge
Funds Review Citic Securitie,,,
http://bit.ly/k2LK8D
yesterday · reply · retweet · favorite

Email:

Join the conversation
Phone:
Budget:

Under $10,000

When would you like to start?
Start:

Now

I

Proceed

We provides clients with unparalleled service in
fund related issues. Our organization combines
the skills of experts who are internationally
recognized by both the academic and private
sectors with highly qualified support staff and
the technical capability to handle matters of
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any size.
Building on a combination of academic and
industry expertise and a team-oriented
foundation, we work closely with clients to
develop solutions specific to an individual
client's needs. Again, we have help establish
and provide services to over five hundred
investment firms.
In addition, we treat our clients' matters as if
they were our own, exercising the highest
degree of judgment, integrity and discretion.
The firm's partners are directly in charge of
each offering or matter. The clients' interests
are paramount and each client is regularly
consulted at every stage of the process - from
beginning through completion. We exist solely
to serve our clients and obtain the necessary
results.
History

Our organization was established by industry
professionals to provide a service the founders
felt was lacking; innovative, cost-effective
services characterized by intellectual rigor and
integrity. With these academic and industry
professionals, we are able to effectively
coordinate the work of the most appropriate
experts for a given matter.

Privacy Policy

I Disclaimer

(c) 2010 Hedge Fund Dynamics l..l.. C ("Hedge Fund Dynamics"). All rights reserved. Disclaimer: The information provided in this site is not legal advice, but
general inf'orrnation on legal issues is commonly encountered. Hecl9e Funcl Dynamics' is not a law firm and is not a substitute for an attorney or law firm.
Hedge Fund Dynamics is and will not tender legal or tax advice and can only provide services at your specific direction. Please note that your access to and
use of Hedge Fund Dynamics is subject to additional terms and conditions, Legal advice and services should be always contact his attorney if he has legal
questions. However, attorneys will be provided to the prospective client which if selected lly the prospective client, in its sole discretion, may represent the
client if' it chooses to enga9e hirn.
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CLARK & ASSOCIATES, ATTORNEYS
P.O. Box 2504
Eagle, Id 83616
Office: 208-830-8084
Fax: 208-939-7136
Idaho State Bar No. 4697
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CHRISTOPHER D. RICH, Clerk
By JAMIE RANDALL
DEPUTY

Attorney for Defendants/Counterclaimants
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

PROFITS PLUS CAPITAL
MANAGEMENT, LLC, a Delaware limited
liability company; and DOLLARS AND
SENSE GROWTH FUND, LP, a Delaware
limited partnership; and ROBERT
COLEMAN, an individual,

Case No. CV OC 1014540

ANSWER TO COMPLAINT,
AMENDED COUNTERCLAIMS
AND DEMAND FOR JURY TRIAL

Plaintiffs,
vs.
Judge Greenwood
JEFFREY PODESTA, an individual; and
STREET SEARCH, LLC, a New Jersey
limited liability company,
Defendants.

JEFFREY PODESTA, an individual; and
STREET SEARCH, LLC, a New Jersey
limited liability company,
Counterclaimants,
vs.
PROFITS PLUS CAPITAL
MANAGEMENT, LLC, a Delaware limited
liability company; and STREET SEARCH
DOLLARS AND SENSE GROWTH FUND,
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LP, a Delaware limited partnership; f/n/a
DOLLARS AND SENSE GROWTH FUND,
LP, a Delaware limited partnership; and
ROBERT COLEMAN, an individual,
Counterdefendants,

******
COME NOW the Defendants, by and through their attorney of record, and hereby
Answers the Plaintiffs' Complaint as follows:
SPECIFIC ANSWERS TO PLAINTIFFS' NUMBERED ALLEGATIONS

1.

The Defendants deny each and every allegation of the Complaint not herein

expressly and specifically admitted.
2.

Regarding paragraph 1 of the Complaint, the Defendants deny. At certain times

relevant to this action, "Dollars and Sense Growth Fund, LP" was named the "Street Search
Dollars and Sense Growth Fund, LP."
3.

Regarding paragraph 2, the Defendants believe Plaintiff Profits Plus Capital

Management, L.L.C., was a Delaware limited liability company, but until April 15, 2010, had not
registered to do business in the State of Idaho.
4.

Regarding paragraph 3, the Defendants believe Plaintiff Robert Coleman is doing

business throughout the United States.
5.

Regarding paragraphs 4, 5, 8, 9, 12, 13, 14, 15, 16, 19, 21, the Defendants deny

these allegations.
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6.

Regarding paragraph 6, Defendant Podesta admits that he traveled to Idaho during

2009, but did so based on Plaintiff Coleman's promise of 50% of Coleman's interest in the
limited partnership.
7.

Regarding paragraph 10, the Defendants are without sufficient knowledge or

information regarding the term "registered" as alleged, and consequently, must deny this
allegation.
8.

Regarding paragraph 11, the Defendants are without sufficient knowledge or

information regarding Plaintiff Coleman's status within Plaintiff Profits Plus, and consequently,
must deny this allegation.
DEFENDANTS' AFFIRMATIVE DEFENSES

9.

The Plaintiffs' Complaint fails to state a claim against this answering Defendant

upon which relief can be granted.
10.

Plaintiffs have waived, or by their conduct, are estopped from asserting the

matters alleged in their Complaint.
11.

The Plaintiffs' claims are barred by their own fraud and misrepresentation.

12.

The Plaintiffs have materially breached the contract between Defendants and

Plaintiffs.
13.

The Defendants have considered and believe they may have additional affirmative

defenses, but does not have enough information at this time to assert additional defenses under
Rule 11 of the Idaho Rules of Civil Procedure. The Defendants do not intend to waive any
defenses, and specifically asserts its intention to amend its Answer if additional facts come to
light giving rise to additional affirmative defenses.
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RESPONSE TO PLAINTIFF'S PRAYER FOR RELIEF

14.

Defendants deny that Plaintiffs are entitled to any of the damages or other relief

sought in their prayer, and/or for any damages whatsoever based on the allegations in the
Complaint.
ATTORNEY FEES

15.

The Defendants were forced to hire and retain legal counsel to protect its interests

by defending against these baseless allegations and are therefore entitled to recover according to
Idaho Code§ 12-120(3), § 12-121, § 12-123, and the Idaho Rules of Civil Procedure, the
attorney fees they have expended.
PRAYER FOR RELIEF

WHEREFORE, the Defendants pray that Plaintiffs' Complaint be and in all manner
dismissed, that the Plaintiffs take nothing, that the Court enter judgment for the Defendants on
all counts of the Plaintiffs' Complaint, and that the Court award the Defendants their costs of suit
and attorney fees. The Defendants also request the Court award any other legal or equitable
relief that is fair and reasonable under the circumstances.
COUNTERCLAIM

COME NOW the Counterclaimants, by and through their attorney of record and for its
Counterclaim against Counterdefendants, Profits Plus Capital Management, LLC, Street Search
Dollars and Sense Growth Fund, LP, and Robert Coleman, and claim and allege as follows:
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PARTIES, JURISDICTION AND VENUE

1.

Profits Plus Capital Management, LLC, is a Delaware limited liability company

doing business throughout the United States, including Idaho. Robert Coleman is the sole
member of this limited liability company.
2.

Profits Plus Capital Management, LLC, is also the general partner in the Street

Search Dollars and Sense Growth Fund, LP.
3.

Street Search Dollars and Sense Growth Fund, LP, is a Delaware limited

partnership, which is now apparently know as the Dollars and Sense Growth Fund, LP.
4.

Robert Coleman is an individual who resides in Idaho. At all times relevant to the

claims in the Counterclaim, Coleman was acting as the agent for Profits Plus Capital
Management, LLC, Street Search Dollars and Sense Growth Fund, LP, and Dollars and Sense
Growth Fund, LP.
5.

Counterclaimant Street Search, LLC, is, and at all times relevant hereto, a New

Jersey limited Liability Company.
FACTUAL ALLEGATIONS

6.

The CountercJaimant incorporates each preceding paragraph of this Counterclaim

as if set forth herein.
7.

Podesta owns and operates a company named Street Search, LLC, a New Jersey

Limited Liability Company. Through his contacts and business experience, Podesta locates
investors and raises capital for investment opportunities. Street Search normally charges a
monthly fee for the service it provides, and a percentage of the money raised.
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8.

In 2008, Robert Coleman owned a fund, a Regulation "D" offering, called the

Dollars and Sense Growth Fund, LP. Coleman's company, Profits Plus Capital Management,
LLC, was the general partner in the limited partnership that owned the fund. The fund was only
mildly successful.
9.

In May, 2008, Coleman contacted Podesta regarding a fund Coleman wanted to

promote. Coleman sought Podesta' s experience and expertise to locate investors and raise
money for Coleman's fund.
10.

Podesta considered the opportunity, but Podesta required a monthly fee. Coleman

was unable to pay the fee, but wanted to associate with Podesta and benefit from his contacts and
experience. Coleman offered 50% of Profit Plus' ownership in the limited partnership that
owned the fund in exchange for Podesta's assistance.
11.

Thereafter, Coleman and Podesta proceeded to pursue creation and marketing of

the new fund, which included contacting securities attorneys, and pursuing seed money
investors.
12.

On April 15th, 2009 Coleman and Podesta met with IBI, a well known armored

truck and vaulting company that stores gold and silver, in New York. Podesta and Coleman met
with the Chairman, Jack Mallon, and one of the Shields brothers, an owner, and the treasurer.
Coleman portrayed himself as the gold expert while Podesta presented the opportunity of seeding
a new fund and how IBI could benefit. At this meeting Coleman represented that he and Podesta
were equal partners in the ne.w fund but that equity could be had by a "seeder."
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13.

On Wednesday, May 6, 2009 Podesta again traveled to New York City after he

had arranged for Thomas Borbone, President of Thomas Group Capital, to fly from Atlanta, to
meet with securities attorneys to discuss creating the new fund and to prepare all documents.
14.

Podesta and Coleman also attended a second meeting during this trip with IBI

officers and Tom Borbone, President of Thomas Group Capital. During this meeting Podesta
and Coleman represented to Tom Borbone they were equal partners in "any" fund that would be
created.
15.

Additionally, on May 6, 2009, Podesta, Coleman and Borbone met at 500 5th

Ave. in New York City at the Law Offices of Wollmuth, Maher, & Deutsh. Securities attorney
Mason H. Drake attended the meeting by phone while attorney Bhattacharji Sandip met with
Coleman and Podesta in person.
16.

At this meeting Coleman explained the new "physical" gold and silver program,

and sought input and guidance regarding the legal ramifications of such a fund, and more
importantly, the projected startup costs, including attorney fees. Podesta told Sandip that the
market for a mutual fund with very low minimums would be a "huge" success and raise more
assets than a Hedge-fund or L.P. with high minimums. The question proposed; "was the new
fund possible"? Issues that ranged from daily deposits and withdrawals to daily pricing and
storage capabilities were discussed. During this meeting, Coleman told Sandip and Drake that he
and Podesta were equal partners in the endeavor.
17.

Unfortunately, although everyone believed the new fund had potential, Podesta

and Coleman were discouraged by the prospect of having to pay a huge retainer for legal fees to
create the requisite paperwork and filings for the new fund.
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18.

Additionally, during 2009 Podesta traveled to Queens, New York on two

occasions with Coleman to meet an investor to discuss investing either in the new fund or to
provide seed money to help create the new fund.
19.

On Thursday, May 2, 2009, Coleman and Podesta met with Ron Spurga, Vice

President of precious metals at ABN AMRO. Shortly thereafter, Podesta met again with Spurga,
and Coleman attended via telephone.
20.

Podesta paid for all his travel and lodging costs related to these meetings.

21.

Ultimately, however, Coleman and Podesta concluded that starting a completely

new fund was going to be too expensive, so Coleman and Podesta decided to incorporate
Podesta's company Street Search, LLC into the name of Coleman's existing fund.
22.

In consideration of Coleman's offer of 50% of Coleman's company Profit Plus'

general partnership share of the LP that would own the fund, Podesta acting for Street Search
agreed to allow Coleman to incorporate the name of Podesta's company, and Podesta agreed to
act as President and CEO of the new fund called "Street Search Dollars and Sense Growth
Fund."
23.

Coleman then modified the Confidential Private Offering Memorandum for

Dollars and Sense Growth Fund, LP on August 1, 2009, and produced a new memorandum
naming the fund as the "Street Search Dollars and Sense Growth Fund, LP." (The cover page to
that Offering Memorandum is attached as Exhibit 1.)
24.

Coleman represented to Podesta that Coleman would file the requisite documents

with the Securities and Exchange Commission to change the name of the fund.
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25.

Coleman and Podesta then contacted Steven DuPont to work as a "finder,"

someone who would identify potential investors in the new fund, on August 4, 2009. In this email, Coleman confirms the agreement with Podesta. (Exhibit 2.)
26.

Podesta paid $10,000.00 to Steve DuPont, which was one half of DuPont's

retainer. Coleman paid the other half.
27.

Hedge Fund Manager Magazine published an article on September 24, 2009

regarding the "launch" of the Street Search Dollars and Sense Growth Fund. Podesta was able to
promote the new fund and obtain this positive exposure through his contacts as the magazine.
28.

Coleman and Podesta drafted an outline for the article in which they each

provided biographical information, identified their professional experiences and expertise, and
specified their involvement in the management and operation of the new fund. (Exhibit 3.)
29.

In November 2009 Podesta traveled to Idaho to meet with Coleman and to

negotiate, on behalf of Street Search Dollars and Sense Growth Fund, LP, the acquisition or
rental of a building in which to store precious metals invested in the fund.
30.

From Idaho, Podesta and Coleman traveled to Arizona and met with a wealthy

investor in Phoenix to discuss the investor's increased investment in the Fund. This investor had
invested 3-5 million dollars in August 2009 after the fund was renamed to the "Street Search
Dollars and Sense Growth Fund."
31.

On Tuesday November 3, 2009 Podesta and Coleman met with this wealthy

investor at his home, with eight or nine other people, including the investor's mother, and his
accountants.
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32.

This investor had made initial investments in the fund beginning in August 2009

and was considering adding more money. However, before investing further, he wanted to meet
the principals Podesta and Coleman to discuss additional investments.
33.

Podesta began the meeting by discussing his 30-year experience on Wall Street

and explaining how the Street Search Dollars and Sense Fund operated and its growth potential.
Podesta handed out the Hedge Fund Week article, which included the outlines Podesta and
Coleman had drafted, and then introduced Coleman to begin a slide show presentation on gold.
Coleman began his presentation by thanking "my partner Jeff' for that introduction.
34.

Later that day Podesta and Coleman joined the investor and his girlfriend for

dinner. The investor said that he liked what he saw and would add more capital if Podesta and
Coleman would address a few concerns he had. Over the next week or so Coleman referred
many of the investor's questions or concerns to Podesta for his guidance and input. After the
investor was satisfied with both Coleman and Podesta's response, the investor invested an
additional 10 to 15 million dollars.
35.

Based on the efforts of both Podesta and Coleman, this investor invested over

$20,000,000.00 in the new fund. Prior to Podesta's involvement, Coleman's prior fund peaked
at about $650,000.00 assets under management..
36.

Thereafter, in November 2009, Coleman disbursed to Street Search a 50%

management fee and 50% incentive fee, numbers consistent with Coleman's promise that Street
Search owned 50% of Profits Plus' interest in the partnership.
37.

Then, Coleman got greedy. On March 2, 2010 Coleman wrote to Podesta and

indicated he wanted to "talk about the arrangement." Coleman admitted in the letter that he
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"changed the name of the fund based on your [Podesta's] experience and track record of raising
capital," but then claims Podesta had not produced any new investors. (Exhibit 4.)
38.

In this letter, Coleman indicated he wants to divert all of the management fees to

"building out a secure facility [owned by Coleman's other company] and "running the operations
of the fund."
39.

Coleman concluded by indicating he wants to change the "arrangement" "to be on

the basis of a consulting arrangement on the capital you raise and not part of the management
fees," which Coleman asserted were raised from the investments "by my clients."
40.

The next day, Coleman sent Podesta a proposed "contract" in an attempt to

disassociated Podesta and buy Street Searches' interest. In this contract, which Podesta refused
to sign, Coleman admits that' the Dollars and Sense Growth Fund, LP was "also named Street
Search Dollars and Sense Growth Fund, LP." (Exhibit 5.)
41.

When Podesta rejected the contract, Coleman removed the name Street Search

and all references to Jeff Podesta from the website.
42.

Coleman then sued Podesta and Street Search and in a verified pleading alleged

"Dollars and Sense" and Profits Plus' business relationship with Podesta "and/or" Podesta's
company, Street Search, was always based on an "independent contractor consulting agreement."
(Verified Complaint, para. 17.)
COUNT ONE - BREACH OF CONTRACT

4 3.

Street Search incorporates each preceding paragraph of this Counterclaim as if set

forth herein.
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44.

In Exhibits 3 and 5, Coleman acknowledges and confirms the existence of an

agreement with Street Search and Coleman's company Profits Plus.
45.

Although Street Search fully performed as agreed, the Profits Plus breached and

attempted to terminate the contract.
46.

Profit Plus' cQnduct manifests an intentional and calculated decision to breach the

contract, and under the circumstances, such conduct amounts to an extreme deviation from
reasonable standards of conduct.
47.

As a direct and proximate result of Profit Plus' conduct, Street Search has

suffered damages in an amount of 1.4 million dollars. And as gold and silver prices continue to
increase, this damages amount increases daily.
COUNT TWO - CONSTRUCTIVE FRAUD

48.

Street Search incorporates each preceding paragraph of this Counterclaim as if set

forth herein.
49.

Coleman, through his company Profits Plus, sought and established a business

relationship with Street Search creating a situation of special trust and confidence.
50.

Coleman represented, assured and knowingly gave reason for Street Search to

believe that Street Search and Profits Plus had a business relationship in which Street Search
owned 50% of Profits Pius's interest in the Street Search Dollars and Sense Fund, LP.
51.

These representations were false as Coleman, as soon as the fund was operating

and successful, intended to terminate the business relationship with Street Search and claim no
such relationship existed.

ANSWER TO COMPLAINT, AMENDED COUNTERCLAIMS, AND DEMAND FOR JURY TRIAL - 12

000306

52.

Coleman's representations were material to Street Search because without the

promise of an ownership interest, Podesta would not have spent his the time, energy and the
financial resources of Street Search in creating and promoting the Street Search Dollars and
Sense Fund.
53.

Coleman knew his representations were false, but intended that Street Search rely

on Coleman's promises and assurance that Podesta through Street Search owned 50% of Profit
Plus' general partnership interest in the fund.
54.

Street Search was not aware that Coleman's promises and assurances were false,

and reasonably relied on Coleman's promises and assurances.
55.

Street Search's reliance was reasonable as Coleman appeared to be a

knowledgeable businessman and as Coleman had represented to others that Podesta was
Coleman's "partner," and that Podesta through Street Search owned 50% of the general
partnership interest in Coleman's company Profit's Plus.
56.

Coleman's conduct, through his company Profits Plus, under the circumstance,

amounts to an extreme deviation from reasonable standards of conduct.
57.

As a direct and proximate result of the acts and omissions of Coleman, through

his company Profits Plus, the Street Search has sustained and continues to sustain damages in an
amount to be proven at trial.
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COUNT THREE-FRAUD
58.

Street Search incorporates each preceding paragraph of this Counterclaim as if set

forth herein.
59.

Coleman represented, assured and knowingly gave reason for Street Search to

believe that it and Coleman had a business relationship in which Podesta through Street Search
owned 50% of Profits Plus' general partnership interest the Street Search Dollars and Sense
Growth Fund, LP.
60.

These representations were false as Coleman, as soon as the fund was operating

and successful, intended to terminate the business relationship with Street Search and claim no
such relationship existed.
61.

Coleman's representations were material to Street Search because without the

promise of an ownership interest, Street Search would not have spent time, energy and financial
resources in creating and promoting the Street Search Dollars and Sense Growth Fund, LP.
62.

Coleman knew his representations were false, but intended that Street Search rely

on Coleman's promises and assurance that Street Search owned 50% of Profits Plus' general
partnership interest in the Street Search Dollars and Sense Growth Fund, LP.
63.

Street Search was not aware that Coleman's promises and assurances were false,

and reasonably relied on Coleman's promises and assurances.
64.

Street Search's reliance was reasonable and it had a right to rely on Coleman's

representations as Coleman appeared to be a knowledgeable businessman and as Coleman had
represented to others that Podesta was Coleman's "partner," and that Podesta through Street
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Search owned 50% of Profits Plus' general partnership interest in the Street Search Dollars and
Sense Growth Fund, LP.
65.

Coleman's conduct, under the circumstance, amounts to an extreme deviation

from reasonable standards of conduct.
66.

As a direct and proximate result of the acts and omissions of Coleman,

individually, for and on behalf of Profits' Plus as general partner, and for and on behalf of the
limited partnership, Street Search has sustained and continue to sustain damages in an amount to
be proven at trial.
COUNT FOUR - BREACH OF FIDUCIARY DUTY

67.

Street Search incorporates each preceding paragraph of this Counterclaim as if set

forth herein.
68.

As "partners" a special and fiduciary duty existed between Coleman through his

company Profits Plus and Podesta through his company Street Search, LLC.
69.

Coleman through his company Profits Plus breached his fiduciary duty Street

Search, LLC by attempting to terminate the parties' contract and thereafter refusing to distribute
fees and profits to which Street Search, LLC was entitled.
70.

Coleman's conduct, through his company Profits Plus, under the circumstance,

amounts to an extreme deviation from reasonable standards of conduct.
71.

As a direct and proximate result of Coleman's conduct, through his company

Profits Plus, Street Search has sustained and continues to sustain damages in an amount to be
proven at trial.
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COUNT FIVE - DEMAND FOR AN ACCOUNTING

72.

Street Search incorporates each preceding paragraph of this Counterclaim as if set

forth herein.
Despite Coleman's unilateral attempt to terminate the relationship with Street

73.

Search, the agreement continued by law.
74.

Street Search, LLC is therefore entitled to demand an accounting and disclosure

of all business activities of Street Search Dollars and Sense Growth Fund, LP, or any entity from
which Coleman continued to conduct business that was previously known as Street Search
Dollars and Sense Growth Fund, LP.
COUNT SIX- REQUEST FOR APPOINTMENT OF A RECEIVER

75.

Street Search .incorporates each preceding paragraph of this Counterclaim as if set

forth herein.
76.

Street Search, according to Idaho Code§ 8-101(1), ask that the Court appoint a

receiver to manage all assets related to Street Search Dollars and Sense Growth Fund, LP, or any
entity from which Coleman continued to conduct business that was previously known as Street
Search Dollars and Sense Growth Fund, LP.
ATTORNEY FEES

77.

Street Search was forced to hire and retain legal counsel to pursue its interests and

is therefore entitled to recover according to Idaho Code§ 12-120(3), § 12-121, § 12-123, and the
Idaho Rules of Civil Procedure, the attorney fees it has expended.
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PRAYER FOR RELIEF
WHEREFORE, the Counterclaimant prays for judgment to enter against the
Counterdefendants jointly and severally as indicated and as follows:
1. For the Court to enter an order and judgment in favor of and awarding
Counterclaimant Street Search, LLC damages for breach of contract against Counterdefendant
Profits Plus, LLC in an amount of at least $1,400,000.00, the exact amount to be proven at trial.
2. For the Court to enter an order and judgment in favor of and awarding the
Counterclaimants Street Search, LLC damages for constructive fraud against Counterdefendants
Profits Plus, LLC and Robert Coleman jointly and severally, in an exact amount to be proven at
trial.
3. For the Court to enter an order and judgment in favor of and awarding the
Counterclaimant Street Search, LLC damages for fraud against Counterdefendants Profits Plus,
LLC, and Coleman, jointly and severally, in an exact amount to be proven at trial.
4. For the Court to enter an order and judgment awarding Counterclaimant Street
Search, LLC damages for breach of fiduciary duty against Counterdefendants Profit Plus, LLC
and Coleman jointly and severally, in an exact amount to be proven at trial.
5. For the Court to enter an order requiring the Counterdefendants to provide a complete
accounting of all of the financial activities of Street Search Dollars and Sense Growth Fund, LP,
or any entity from which the Counterdefendants continue to conduct business that was
previously the Street Search Dollars and Sense Growth Fund, LP.
6. For the Court to enter an order appointing a Receiver to manage and protect the assets
of Street Search Dollars and Sense Growth Fund, LP, or any entity from which the
ANSWER TO COMPLAINT, AMENDED COUNTERCLAIMS, AND DEMAND FOR JURY TRIAL - 17
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Counterdefendants continue to conduct business that was previously the Street Search Dollars
and Sense Growth Fund, LP during the pendency of this action.
7. For the Court to award the Counterclaimant its costs and attorney fees.
8. For any other relief the Court believes is appropriate based on the facts and
circumstances of this case.
DEMAND FOR JURY TRIAL
The Counterclaimant hereby requests a trial by jury on all contested issues in this case.
DATED this 7th day of July, 2011.
CLARK & ASSOCIATES, ATTORNEYS

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 7th day of July 2011, I served the foregoing, by having
a true and complete copy delivered via facsimile transmission to:
Kimbell D. Gourley
TROUT JONES GLEDHILL
FUHRMAN & GOURLEY, P.A.
The 9th & Idaho Center
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, 10 83701

ERIC R. CLARK
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Copy No.

Name of Offeree.:

(This Offering M.emoraudnm does not constitute an offer unless the Offeree's name and

., ___

Memorandum-copy number appear abo.ve)

Stieet Search
Dol~s-.apd· Sense Growth Fund,- LP
A Delaware Limited Partnership

Confidential Private Offering Memorandum

-August l; 2009

Pro_ijtS-Pllis CapitalManag.ement, L-Lc

Private and Con{j_Gelltial This Offering Memorandum constitutes an offering of these securities only i11 those jurisdictions
where they may be·lawfu.lly effered for sale and therein only by persons permitted to sell such
securities a11d to th~~e fJ'!l'SQJH to whom they may be lawfully offered for sale. No securities
commission or simi/µr regulatory authority has reviewed this Offering Memorandum or has in
.a_llJ' way p{l.Ssed upo.Jl themuits of the securities offered hereunder and a11y representation to the
eontrary is-a11·offe~ee. No pr-0spectus ha-s been filed with any-such authority in co1111ectio11 with
the securWes offen;_t! hereunder. This Offering·Memorandum is confidential and is provided to
specific p1·ospectivcinvestDr$for the purpose ofassisting them and their professional Advisers in
evaluating tire secm=ities offered hereby and is not to be construed as a prospectus or
advertisement or «J!Ublic rlffering of these securities.

EXHIBIT 1
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5/18/10 1:11 PM

(130 unread) Yahool Mall, jeffpodesta2000

agreement to move forward
View Contact

bcoleman
Steven Du Pont
Jeff Podesta

Steven,

I talked with Jeff. If y9J.L8r.e.comfort.able and ~gree_jo.ibe following 1.w.i!Lwir.e.tlle..$7-,500 tomorrow.
1. Jeff and I agree 1' a payout structure of 20% to you for all management fees and incentive fees of the fund and up
froni .aes for private aa:rnmts Jhis payout.would not include..thaseparate storage fees_
.
2. Upon raising $35 million you would be entitled to a 15% equity stake in the company that is currently owned 50% by
Jeff Podesta and 50%..-Qwned-bv.-Bob CQleman.
~-

3_ In order to market the fund the new name will be the Street Search, Dollars aml-S.e.nse Growth Fund, LP. The
general partner will remain Profits Plus Capital Management, LLC. This will require minimal paperwork and time to get
··
this arrangement off _tpe..ground.

4. For inviduals or insll11tinns w.anting to..awn..gold and/or sil\l&..thraugh...aprhrate acoount._tha.clienrs..funds...will be
wired to Profits Plus GaPif.al .M.an.agement,..l.J£1o purchase-1he.metaJ. .f.nr.clients..wanting their metal stored with us,
the client would arrl\nge storage through Idaho Armored Vaults. Profits Plus Capital Management will pay 20% of the
private account fee to you.
The stor.age-fee. is.net sf:lai:ed.-...,
s:·~_Coleman

accounts:

...._..

will be 100% responsible for the investment management and operation of the fund and private
.................................. ..

When you raise the required capital to become an equity owner we can review the operational responsibilities, titles,
structure, etc.
Please let me know if you agree. Once I receive your approval by email and wire instructions, I will send a wire for
$7,500 immediately.
Tha11t<S
Bob Coleman

EXHIBIT2
http://us.mg2.mail.yahoo.com/ de/launch? .gx= l&.rand=5068o2tcjlhe2

Pagel of I
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The Street Search
Dollars and Sense Growth Fund
An essential component for evecyon.e•s p<>rtfolio

Strcot Scuch Dollan and Senao Growth Fond

Ocher Pncioas Metal Funds llDd Programs

The 9und. h<l'lda all pbyiriQ\1 bullion priVlitdy out:rido !be US

Most llACW (.tfpRdous nlCUL1 JRAs, open-end 111d ekJRd.
end mllllW fimds, digiral pld progrmni. llld pmpcr
certificate prognans me held wi1hin the globlll finaru;ial
sysrem which is 11111Ceptiblc to ll)'lltemic rillk.

financial sysr.ern. Consaqaently, die client is eompletely
proeocted in the event of a systemic collat* of the US fimnciaJ
systt:m.
1be Fund purch&lies pbysical gold mid Jilvcr coins ot ban aad
bolds them fa dclivcnble ronn.
Tho Fund can issue a distribution to the dient either in pliysiCll!
pld and silver coins md bars or cub.

MQllt programs buy bullion that are not ln dcliwmble .form
to lhe indi'ridual or lhcy simply hold pape.t' contl'ICtll of
ll1C lbCtlll.

Most woJHmown fttnda llDd prognuna either have ou

alrility t.o, are not dcsigoud. for. or have no intention 1o
ddm::r phya1cal mi:bl to the cliont.

The Fund bolds ail physical bullion securely in ID armored ad

Most programs are inflexible, centrally Ioc:ated, and part

~vault

The f'wiU 1111111111 option awilable to sroM meiata
in A location clOllCI" to the client.

of the global financial

The .Fund always holds llt least eighty ~tor clieat'a i:oins

.MOtt prvgnum do not hold tbc clic:nt's physical mctB1 in
deliwnhlo fimn..

and bars in deliverable form.

sya:m.

.

gcm:muumt tampaiug with dJCir in~

Most progrmm carry with lhcin the risk of being
eontrolled by us or global financial insalutions..

The Fuocl is nimble and QIU react quidcly tu protect the cllimt's
boldinp in tho llM:lllt of 1r1y financial or political debacle.

ollait .fiom du,; obvious danFfll of oonOKlltion Bfld

The Fund is designed for mwmrs wirh CODcemS about tho

Most pl'Olt'IUllS an:~ in.OmlJlo and do nor protect the
ll)ll'lb:lmic fallure.

Most J)f'08f111DS cc Slatie. The number of UUDCCS OQC bllYI

Tbe Fllll.d. has the flbility Co benefit tho clillllt by 1aking adv•d•F
of gold 1111d silwr pt~ YVIatility and actively manapg a miall
pardon oftbe fund ro ~die client's fimd value or the
.ownbet of VW1ce1 in lhc fund.

is fixed. Thcmfbre. the va!Qe oflhc iDvatment onty
appn:ciml:ll as gold and silver riac.

The Fund is very tlcxi'ble and CID accept .ing)o 1111djoint
aceounts, IR.As, pcnsious, 401.Ks, ll'Ults, llod iOR:ign ~

Mod: pro8f8l'll' are extrcnicly limi!Qf 1o the kind of
accoont the ctimt can !&Clect.

1e:ff Podesta

Bob Coleman

is the President and SoJe Mmmging Member otStniot ~
..u.c sinca its inception in 1996.
hils persooaHy done dUe d:iligacc on ~ lhflD 6SO money
fimd openitun in his caracr,

!IJJllllAgetll uad' hodg.::

.

~

.......... .-

•• a~ Rc:p-esmrati\NJ w.ilh Thonum Gnlup Capita.I

where he 11o1ds

au bis .liccmles..

iA tho Presideut IUld Sole Maaging Manf;1er of'Prufi.ts

Plus Capital Manasemerrt. U.C. PPCM is a hgillmxl
lnvcstmcnt.AlMsor mi the general parbler of tho~
Search Dollars and Sense Growth Fund. LP.
~ a Ilcgilltercd lnvatmmt Ad\lisor

1) P.m$lck:ot of Gold Silver VllU.lt, U.C

l) fonnerly President ofPimdigm-Multi SttatesY Fund
2) National Sales Manager fur Schafer CuJlt:o Qip:iral
~ (nUscd more lban $1 billion aod .moned Marketer
of the Y cal")

•

~)-~iorOffiqetwirh 'K.iclder~ & COmpeby md. Smith
Bainey.
..
.·
.

*wdm

2) R.eceived hi11 BS in ~liug lllld F:lnanc:e from
TOWIV'lfl StaR Univenir,y (1992).

3) A nmown ~in~ dcliw:ry of and safe etwap for
prcciaus mcrals•

4) Will serve 111 the Sole and Primary Investment Advilor
Biid. CbiefOpcnmona) Ofti=.r ibr Stnct Scueb Dollars
llDd &ma Gnnnb Fund.

BA from Uibwrsity ofViraima (l 971) and
from Comell University.
'
.

i

·I

$)He ~ on several major boards IU!d wiU serve u Presidc:nt
mad CBO, Ottfic Sikc:t Sc:aroi. Dollan aud sCnac Growth Fund.

EXHIBIT3
9£E6£68021 : 01
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(129 un(ead) Yahoo!

~1ail, Jeffpodesta2000

5/19/10 6:45 PM

Re: Closing & Management Fee
View Contacl

bcoleman
Jeff Podesta

Jeff~

We need to talk abom this aiTangenient. I was under the impression that you could i"aise capital from your
own sources. The ortfy funcls'"raised1'iave oeen-fforil my· clients. The i:nanagement rees :ffom·tne fund are
going to bulleting out a secure facility and running the operations of the fund. I can not afford nor justify to
pay you for mark~mg withoUt any c~pital ralsed on yolir end.
•-'4.

I changed the name· 'Of the funttbasdl on your-expertise and track record of raising capital. Since August

2009, I have not S<(~n any capital brought in from your clients or prospects. The funds I have paid you have
been fair compensation for your time and e:ffi>1i:s.

I am frankly disgusted a15ounlie Dupont situation. rrelied on your advice to bring hlii1 on board and now
DuPont feels that J owe hlrifhundreds ofthous·an.ds of dollars. I can not have this hanging over my head
any longer. I have \Vastec1$10,000--and· countless hours of time and out of pocket expenses dealing with
this individual. I &lll now havliig to ·aefend myself froni ·any accusations this individual dreams up. I have
invested my life into~tl'ns 15usmess to buifd'thetrust and confidence needed to attract clients. I do not want
to risk all my harcl \\fotk on someom~-who cotit<l simply-sabotage my reputation fo1• his amusement. I have
been advised to ccunpletely disassociate myself from using Street Search because of Dupont alone. This
includes having Street Shirc1f removed'ftoin tne name of tlie filnd and tlie weosite.
I want to continue to wor1c with you; however~

the· a1rnngement needs to be on the basis of a consulting
arrar-::ement on the capital you raise and not pali of the nymagement fees raised by my clients. I would like
to discuss this with you.
·
-,,

Thanks

~~.f~~~~-Jeff Podesta wrote:
Bob,
How did tW-ngs gcrwith the tests yeSt:erday! Also could you wire ASAP the
Manafement fees due over the Dec., Jan., Feb. period. Keep me posted. JP

EXHIBIT4
ittp:/ /us.mg2.mail.yahoo.com/dc/ launch?.gx-1&.rand=bo5qa6omcaosl
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This contract between Robert Coleman, sole owner of Profits Plus Capital Management, LLC
and Jeff Podesta, sole owner of Street Search, LLC terminates all previous agreements and/or
arrangements either verbal or written regarding all aspects including all rights, obligations,
responsibilities, and revenue from the Dollars and Sense Growth Fund, LP also named Street
Search Dollars and Sense Growth Fund, LP effective as of March 1, 2010. Any and all future
agreements will be in writing and be valid from that date forward.
This agreement will be kept confidential. Robert Coleman and Profits Plus Capital Management
will not contact clients or investors of Jeff Podesta and Street Search. Jeff Podesta and Street
Search will not contact clients and investors of Robert Coleman, Profits Plus Capital
Management, and Dollars and Sense Growth Fund.
The wording Street Search will be removed from the title of the Street Search Dollars and Sense
Growth Fund, LP. Street Search will be removed from all documents (Offering Memorandum,
Limited Partnership Agreement, and Subscription Agreement)
Profits Plus will have to retain written consent from Jeff Podesta to use Street Search in any sales
brochures. Jeff Podesta will have to retain written consent from Robert Coleman to use Dollars
and Sense Growth Fund or Profits Plus Capital Management in any sales brochures.
Robert Coleman has never had and never will have any control or connection with the business
dealings or responsibilities of Street Search, LLC. Jeff Podesta has never had and never will have
any control or connection with the dealings or responsibilities of Profits Plus Capital
Management, LLC. Profits Plus Capital Management has always been and will continue to be the
sole owner of the Dollars and Sense Growth Fund, LP.
Robert Coleman will agree to pay the remainder portion of management fees owed to Jeff
Podesta for December 2009, January 2010, February 2010. The amount equals the sum of20% of
the gross management fee for the 3 months minus the $5,000 payment on January 19, 2010.
This amount totals as follows:
December 2009 - $6,703.00
January 2010 - $6,238.80
February 2010 - $6,400.00
The final and complete payment will be $14,341.80. This amount will be wired upon the
approval and acceptance ofthis agreement by Robert Coleman and Jeff Podesta.

Robert Coleman
Profits Plus Capital Management, LLC
March 3, 2010

Jeff Podesta
Street Search, LLC
March 3, 2010

EXHIBIT 5
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JUL 0 8 2011

JUN 2 1 2011
Ada County Clerk

CHRISTOPHER 0. RICH, Clerk
By KATHY JOHNSON
DEPUTY

ERIC R. CLARK, Esq.
CLARK & ASSOCIATES, ATTORNEYS
P.O. Box 2504
Eagle, Id 83616
Office: 208-830-8084
Fax: 208-939-7136
Idaho State Bar No. 4697
Attorney for Defendants/Counterclaimants

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

PROFITS PLUS CAPITAL
MANAGEMENT, LLC, a Delaware limited
liability company; and DOLLARS AND
SENSE GROWTH FUND, LP, a Delaware
limited partnership; and ROBERT
COLEMAN, an individual,
Plaintiffs,
vs.

Case No. CV OC 1014540

ORDER GRANTING
COUNTERCLAIMANT'S MOTION
TO AMEND COUNTERCLAIM
AND DENYING MOTION TO
AMEND TO INCLUDE PUNITIVE
DAMAGES

JEFFREY PO DESTA, an individual; and
STREET SEARCH, LLC, a New Jersey
limited liability company,
Defendants.

******

THIS MATTER came before the Court on Defendants/Counterclaimants' Motion To Add A
Party, To Amend Their Counterclaim To Include Additional Claims, And To Amend Their
Counterclaim To Include A Claim For Punitive Damages, and after due notice, the Court heard
oral argument from the parties' respective counsel, Kim Gourley of Trout Jones Gledhill Fuhrman
ORDER GRANTING COUNTERCLAIMANT'S MOTION TO AMEND COUNTERCLAIM AND DENYING
MOTION TO AMEND TO INCLUDE PUNITIVE DAMAGES - I
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'

.

& Gourley, P.A. for the Plaintiffs/Counterdefendants, and Eric Clark of Clark & Associates for the

Defendants/Counterclaimants on June 15, 2011.
IT IS HEREBY ORDERED, ADJUDGED AND DECREED AS FOLLOWS:
1. The Counterclaimant's Motion to Amend Counterclaim to add a claim for fraud
against Counterdefendants Coleman and Profits Plus is GRANTED.
2.

The Counterclaimant' s Motion to Amend Counterclaim to add a claim for conversion

against Counterdefendants Coleman and Profits Plus is DENIED.
3.

The Counterclaimant's Motion to Amend Counterclaim to add an additional party is

DENIED.
4.

The Counterclaimant's Motion to Amend Counterclaim to add a claim for punitive

damages is DENIED.
ENTERED this

1;,

-r;.ly
day of krfr/ 2011.
\

·c ard D. Greenwood
Dist ict Judge

ORDER GRANTING COUNTERCLAIMANT'S MOTION TO AMEND COUNTERCLAIM AND DENYING
MOTION TO AMEND TO INCLUDE PUNITIVE DAMAGES - 2
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CERTIFICATE OF SERVICE

·.~

t)--

::rv:·

of~l 1, I served the foregoing, by

I HEREBY CERTIFY that on the
day
having a true and complete copy delivered via US Mail to:
Kimbell D. Gourley
TROUT JONES GLEDHILL
FUHRMAN & GOU_RLEY, P.A.
The 9th & Idaho Center
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, 10 83701

Eric R. Clark
CLARK & ASSOCIATES
P.O. Box 2504
Eagle, Id 83616

ORDER GRANTING COUNTERCLAIMANT'S MOTION TO AMEND COUNTERCLAIM AND DENYING
MOTION TO AMEND TO INCLUDE PUNITIVE DAMAGES - 3
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qJ.q

NO·-----.--.-~--

A.M. _ _ _ _~1..rLE.t.

JUL 1 5 2011
CHRJSTOPHER D. RICH, Clerk
By JERI HEATON
DEPUTY

Kimbell D. Gourley/ISB #3578
Erika P. Judd/ISB #8241
TROUT+ JONES +GLEDHILL +FUHRMAN +GOURLEY, P.A.
The 9th & Idaho Center
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
Email: kgourley@idalaw.com
Attorney for Plaintiffs
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
PROFITS PLUS CAPITAL
MANAGEMENT, L.L.C., a Delaware
limited liability company; and DOLLARS
AND SENSE GROWTH FUND, LP, a
Delaware limited partnership; and
ROBERT COLEMAN, an individual,

)
) Case No.: CVOC 1014540
)
) PLAINTIFFS' SUPPLEMENTAL
) DISCLOSURE OF LAY WITNESSES
AND EXPERT WITNESSES

~

)
)
vs.
)
)
JEFFREY PODESTA, an individual; and )
STREET SEARCH, L.L.C., a New Jersey )
)
limited liability company,
)
)
Defendants.

Plaintiffs,

~~~~~~~~~-)

JEFFREY PODESTA, an individual; and )
STREET SEARCH, L.L.C., a New Jersey )
)
limited liability company,
)
)
Counterclaimants,
)
)
vs.
)
PROFITS PLUS CAPITAL
MANAGEMENT, L.L.C., a Delaware

~
)

--------------·

PLAINTIFFS' SUPPLEMENTAL DISCLOSURE OF LAY WITNESSES AND EXPERT
WITNESSES - 1
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limited liability company; and STREET
)
SEARCH DOLLARS AND SENSE
)
GROWTH FUND, LP, a Delaware limited )
partnership; f/n/a DOLLARS AND SENSE ))
GROWTH FUND, LP, a Delaware limited
partnership; and ROBERT COLEMAN, an~
individual,
)
Counterdefendants.

~

COME NOW the Plaintiffs, Profits Plus Capital Management, LLC, Dollars
and Sense Growth Fund, LP, and Robert Coleman, by and through their counsel
of record, Trout• Jones• Gledhill• Fuhrman •Gourley, P.A., and hereby gives
notice that they are supplementing their previous disclosure of the following lay
witnesses and expert witnesses that they may call at the jury trial of this matter:

I.

LAY WITNESSES: The following fact witnesses may be called to testify

at the trial of this matter.

1)

Robert Coleman, 704 13th Avenue South, Nampa, Idaho 83651
(208) 468-3600

Description of Testimony: See Section II of this Disclosure.
2)

Stacey Coleman, 704 13th Avenue South, Nampa, Idaho 83651
(208) 468-3600

Description of Testimony: Stacy will testify as to conversations she had with
Jeffrey Podesta, Steven DuPont, and/or Philip Wrigley. In addition, she will testify
as to communications with third parties regarding the establishment of a new
open-ended mutual fund.

3)

Jeffrey Podesta, address and phone number unknown;

PLAINTIFFS' SUPPLEMENTAL DISCLOSURE OF LAY WITNESSES AND EXPERT
WITNESSES - 2
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Description of Testimony: It is assumed Jeffrey Podesta will testify regarding all
facts relating to Defendants' claims and defenses.
4)

Steven DuPont, 808-276-3438;

Description of Testimony: It is anticipated Steven DuPont will testify as to his
relationships with Street Search, L.L.C. and Jeffrey Podesta, his negotiations
with Dollars and Sense Growth Fund, LP., Profits Plus Capital Management,
LLC, Street Search, L.L.C., Robert Coleman and/or Jeffrey Podesta, his
marketing efforts for Dollars and Sense Growth Fund, LP, and advances paid to
him. This testimony may be by deposition unless Mr. DuPont is willing to
stipulate to attend the trial of this matter.
5)

Philip Wrigley, Carefree, Arizona;

Description of Testimony: Mr. Wrigley is anticipated to testify regarding his
communications with Robert Coleman and/or Jeffrey Podesta, the reasons he
invested in Dollars and Sense Growth Fund, LP, his request for modification of
the management fee and the incentive fee structure, and his opinions of Jeffrey
Podesta and/or Robert Coleman. This testimony may be by deposition unless Mr.
DuPont is willing to stipulate to attend the trial of this matter.
6)

Ron Spurga, Vice President of ABN AMRO, (212) 649-5100;

Description of Testimony: Mr. Spurga is anticipated to testify regarding
communications with Robert Coleman and/or Jeffrey Podesta.

PLAINTIFFS' SUPPLEMENTAL DISCLOSURE OF LAY WITNESSES AND EXPERT
WITNESSES - 3
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7)

Corky Gowans, Idaho Armored Services, (208) 941-1861;

Description of Testimony: Mr. Gowans is anticipated to testify regarding
communications with Robert Coleman and/or Jeffrey Podesta and about the
transportation and storage of precious metals.
8)

Brian Zucker, Zucker & Associates, P.A., 1130 Campus Drive,
West Morganville, NJ 07751, (732) 536-4646;

Description of Testimony: See Section II of this disclosure.
9)

Robert Calamunci, Zucker & Associates, P.A. 1130 Campus Drive,
West Morganville, NJ 07751, (732) 536-4646;

Description of Testimony: See Section II of this disclosure.
10)

Jason Gray, CPA, MBA, JGCPAs, LLC, 3006 E. Goldstone Drive,
Suite 134, Meridian, ID 83642, (208) 350-7304;

Description of Testimony: See Section II of this disclosure.
11)

Norm Merens, 101 Ambroise, Newport Coast, California 92657,
(949)235-4119

Description of Testimony: Mr. Merens is anticipated to testify as a character
witness of Robert Coleman. Mr. Merens has been a securities broker since
before 1983 and may testify as to standards in the industry for payment of
referral fees, management fees, and other compensation relating to hedge funds.
In addition, Mr. Merens has familiarity with Jeffrey Podesta and may testify
regarding Mr. Podesta's character and history of practice in the securities
industry.

PLAINTIFFS' SUPPLEMENTAL DISCLOSURE OF LAY WITNESSES AND EXPERT
WITNESSES - 4
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12)

Kurt Merritt, Idaho Department of Finance, 800 Park Blvd, Suite
200, Boise, Idaho 83712, 332-8046;

Description of Testimony: See Section II of this disclosure.
13)

Terry Brodt, 121N.9th Street, Suite 303, Boise, ID 83702, (208)
602-3857;

Description of Testimony: See Section II of this disclosure.
14)

Paul Boyd, Esq., Stoel Rives, 101 S. Capitol Blvd., Suite 1900,
Boise, Idaho 838702, (208) 389-9000;

Description of Testimony: See Section II of this disclosure.
15)

Scott Ritcey, Hedge Fund Dynamics, 20533 Biscayne Blvd., Suite
412, Miami, Florida 33180, 1-800-395-5896;

Description of Testimony: See Section II of this disclosure.
16)

Jack Mallon, IBI, (718) 458-4000;

Description of Testimony: Mr. Mallon may testify as to communications with
Robert Coleman and/or Jeffrey Podesta.
17)

Harry Schultz, IBI, (718) 458-4000;

Description of Testimony: Mr. Schultz may testify as to communications with
Robert Coleman and/or Jeffrey Podesta.
18)

Judy Calhoun, Garda, (303) 371-8027;

Description of Testimony: Ms. Calhoun may testify as to communications with
Robert Coleman and/or Jeffrey Podesta.
19)

Nick Barber, Idaho Banking Company, V.P., Special Assets Officer
& Manager, Construction Lending Dept., (208) 955-0689;

Description of Testimony: Mr. Barber may testify as to communications with
Robert Coleman and/or Jeffrey Podesta.
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II.

EXPERT WITNESSES: The following expert witnesses may be called to

testify at the trial of the matter. In numerous situations, the witnesses are both
fact witnesses and expert witnesses. In addition, because Plaintiffs are still
waiting on discovery responses from Defendants, specific facts are not yet
known by the experts that will impact their opinions, so opinions have not yet
been formulated. Specifically, Defendants have not yet produced discovery
responses to Plaintiffs relating to Defendants' state licenses, broker/dealer
relationships with Defendants, authorizations by such broker/dealers to allow
Defendants to participate in marketing Dollars and Sense Growth Fund, LP, and
other state approvals for Defendants proposed actions. In addition, because
Defendants have not yet disclosed the opinions of their experts as to valuation or
implementation of hedge funds, Plaintiffs are not able to communicate to their
rebuttal experts upon what facts the Defendants' experts are relying for purposes
of establishing their rebuttal expert opinions. Accordingly, this disclosure will be
seasonably updated upon Defendants' experts' opinion being fully disclosed.
1.

Robert Coleman, 704 13th Avenue South, Nampa, Idaho 83651
(208) 468-3600;
a.

Qualifications of the witness: Robert Coleman's resume or

curriculum will be produced upon receipt.
b.

Compensation of the witness: No compensation.

c.

Prior expert testimony: Robert Coleman has not been an

expert witness in a previous matter.
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d.

Description of testimony and opinions: Robert Coleman has

knowledge regarding all facts relating to Dollars and Sense Growth Fund, LP,
and Profits Plus Capital Management, LLC, and will testify as a fact witness
regarding the same, and communications with Street Search, L.L.C., Jeffrey
Podesta, and/or Steven DuPont. Robert Coleman will address the facts relating
to claims asserted by the Plaintiffs', the counterclaims asserted by the
Defendants, applicable defenses, and all other facts relevant to this matter. In
addition, Robert Coleman will testify as an expert witness as to standards in the
industry for compensation of officers and third parties relating to hedge funds and
hedge fund transactions, valuing hedge funds, registration and implementation of
hedge funds, licensing requirements for individuals and entities involved with
hedge funds, and compensation that can be paid to individuals and entities
relating to hedge fund transactions and management services. In addition,
Robert Coleman will testify as to management fees and incentive fees earned
from Dollars and Sense Growth Fund, LP, advances made to Steven DuPont and
Street Search, L.L.C./Jeffrey Podesta, accounting for such transactions, and tax
documents in relation thereto.
e.

Exhibits: It is anticipated that a summary of management

fees and incentive fees will be prepared and used as an illustrate exhibit at trial.
The actual management fees and incentive fees paid or earned have been
produced to Defendants and will continue to be supplemented.
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2.

Corky Gowans, Idaho Armored Services, (208) 941-1861;
a.

Information considered by the expert witness: Standards in

the industry as to transportation and storage of precious metals.
b.

Qualifications of the witness: No resume has been produced.

c.

Compensation of the witness: No compensation.

d.

Prior expert testimony: To Plaintiffs' knowledge, Mr. Gowans

has not been an expert witness in a previous litigation.
e.

Description of testimony and opinions: Corky Gowans has

knowledge about transportation and storage of precious metals. It is anticipated
most of Corky Gowans' testimony will be factual as to communications with
Robert Coleman and/or Jeffrey Podesta, but, if relevant, Corky Gowans may
testify as to standards in the industry relating to transportation and storage of
precious metals.
f.

3.

Exhibits: None.

Brian Zucker, Zucker & Associates, P.A., 1130 Campus Drive,
West Morganville, NJ 07751, (732) 536-4646;
a.

Information considered by the expert witness: Brian Zucker

is an accountant for Zucker & Associates, P.A., which performs the accounting
and tax services relating to Dollars and Sense Growth Fund, LP. Mr. Zucker has
personal knowledge relating to the accounting transactions and tax documents
handled or prepared in relation to Dollars and Sense Growth Fund, LP.
b.

Qualifications of the witness: A resume or curriculum vitae is

being sought from Mr. Zucker and will be produced upon receipt.
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c.

Compensation of the witness: Mr. Zucker will most likely

charge his standard hourly rate for his services, which amount will be disclosed
upon receipt.
d.

Prior expert testimony: It is unknown whether Mr. Zucker has

testified as an expert witness in the previous four years, but this response will be
supplemented once such information is obtained.
e.

Description of testimony and opinions: In addition to facts

relating to accounting and tax transactions for Dollars and Sense Growth Fund,
LP, Mr. Zucker may testify as to management fees and incentive fees earned or
paid to date in relation to Dollars and Sense Growth Fund, LP. if any such
testimony becomes relevant based upon claims or defenses asserted by
Defendants. Mr. Zucker will not testify as to valuation.
f.

Exhibits: A summary of management fees and incentive

fees earned or paid to date trough the trial date will most likely be prepared and
used at trial.

4.

Robert Calamunci, Zucker & Associates, P.A. 1130 Campus Drive,
West Morganville, NJ 07751, (732) 536-4646;
a.

Information considered by the expert witness: See

information set forth above in relation to Brian Zucker.
b.

Qualifications of the witness: A resume is being sought.

c.

Compensation of the witness: Mr. Calamunci will most likely

charge his standard hourly rate for his services
d.

Prior expert testimony: Unknown.
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e.

Description of testimony and opinions: See description of

testimony re: Brian Zucker.

5.

Jason Gray, CPA, MBA, JGCPAs, LLC, 3006 E. Goldstone Drive,
Suite 134, Meridian, ID 83642, (208) 350-7304;
a.

Information considered by the expert witness:

b.

Qualifications of the witness: See curriculum vitae attached.

c.

Compensation of the witness: Mr. Gray will charge $150.00

d.

Prior expert testimony: Unknown at this time.

e.

Description of testimony and opinions: Mr. Gray has audited

an hour.

Dollars and Sense Growth Fund, LP and has personal knowledge of the
accounting records and tax records for Dollars and Sense Growth Fund, LP, and
has personal knowledge as to the storage of precious metals on behalf of Dollars
and Sense Growth Fund, LP. Mr. Gray as the auditor for Dollars and Sense
Growth Fund, LP does not want to serve in the capacity as an expert witness for
Dollars and Sense Growth Fund, LP, but he has been listed as an expert witness
in the event any of his testimony is deemed to fall under the category of expert
witness rather than fact witness. Mr. Gray will testify regarding advances paid to
Street Search, L.L.C., Jeffrey Podesta, and/or Steven DuPont and their tax and
accounting treatment.

6.

Kurt Merritt, Mariyu Chastain, or other Department of Finance
Designee, Idaho Department of Finance, 800 Park Blvd, Suite 200,
Boise, Idaho 83712, 332-8046;
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a.

Qualifications of the witness: A resume or curriculum vitae is

being sought from Mr. Merritt and will be produced upon receipt.
b.

Compensation of the witness: None.

c.

Prior expert testimony: It is unknown whether Mr. Merritt has

testified as an expert witness in a prior four years.
d.

Description of testimony and opinions: Mr. Merritt works for

the Idaho Department of Finance and has special knowledge as to registration of
hedge funds for exempt and non-exempt securities offerings, and licensing and
authorization requirements imposed upon individuals and entities seeking to
market and/or sell securities and/or manage hedge funds. It is anticipated Mr.
Merritt will testify as to Idaho law and federal/Securities and Exchange
Commission/FINRA statutes, rules and regulations in relation to these areas to
assist the court and jury to understand the same.
It is further anticipated Mr. Merritt will testify that neither of the
Defendants were allowed by federal or state laws and regulations to receive any
transaction fees relating to investments in Dollars and Sense Growth Fund, LP
and that neither of the Defendants could receive management or incentive fees
for managing the investment portfolio for Dollars and Sense Growth Fund, LP.

7.

Terry Brodt, (208) 602-3857;
a.

Qualifications of the witness: Mr. Brodt has been a licensed

broker since 1993. A resume or curriculum vitae is being sought from Mr. Brodt
and will be produced upon receipt.
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b.

Compensation of the witness: None.

c.

Prior expert testimony: None.

d.

Description of testimony and opinions: Mr. Brodt will testify

as a character witness for Robert Coleman, and as to standards in the securities
industry for compensation of third parties marketing, selling, or managing hedge
funds. Mr. Brodt will testify that management fees traditionally are 2% or less and
incentive/profit fees are traditionally in the range of 20% to 30% or less.

8.

Paul Boyd, Esq., Stoel Rives, 101 S. Capitol Blvd., Suite 1900,
Boise, Idaho 838702, (208) 389-9000;
a.

Qualifications of the witness: Mr. Boyd has been a licensed

attorney for over 25 years and is currently employed at the law firm of Stoel
Rives. A resume or curriculum vitae is being sought from Mr. Boyd and will be
produced upon receipt.
b.

Compensation of the witness: Anticipated $250.00 per hour.

c.

Prior expert testimony: Mr. Boyd has been employed

numerous times as an expert witness.
d.

Description of testimony and opinions: Mr. Boyd has

extensive experience in the securities industry and has particular knowledge
regarding statutes, rules and regulations relating to registration of hedge funds,
compensation that can be paid by hedge funds or in relation to transactions
relating to hedge funds, and licensing requirements for individuals and entities
either managing hedge funds or seeking compensation directly or indirectly from
hedge funds.
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It is further anticipated Mr. Boyd will testify that neither of the
Defendants were allowed by federal or state laws and regulations to receive any
transaction fees relating to investments in Dollars and Sense Growth Fund, LP
and that neither of the Defendants could receive management or incentive fees
for managing the investment portfolio for Dollars and Sense Growth Fund, LP.
9.

Scott Ritcey, Hedge Fund Dynamics, 20533 Biscayne Blvd., Suite
412, Miami, Florida 33180, 1-800-395-5896;
a.

Qualifications of the witness: Scott Ritcey is the principal of

Hedge Fund Dynamics, LLC and specializes in the formation and registration of
hedge funds. A resume or curriculum vitae is being sought from Mr. Ritcey and
will be produced upon receipt.
b.

Compensation of the witness: Unknown at this time what will

c.

Prior expert testimony: Mr. Ritcey has testified as an expert

be charged.

witness previously and a list of such engagements will be provided.
d.

Description of testimony and opinions: Like Paul Boyd, Scott

Ritcey has extensive experience in the securities industry and have particular
knowledge regarding statutes, rules and regulations relating to registration of
hedge funds, compensation that can be paid by hedge funds or in relation to
transactions relating to hedge funds, and licensing requirements for individuals
and entities either managing hedge funds or seeking compensation from directly
or indirectly from hedge funds. In addition, Mr. Ritcey was involved in the
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formation of Dollars and Sense Growth Fund, LP and will testify regarding the
same.
It is further anticipated Mr. Ritcey will testify that neither of the
Defendants were allowed by federal or state laws and regulations to receive any
transaction fees relating to investments in Dollars and Sense Growth Fund, LP
and that neither of the Defendants could receive management or incentive fees
for managing the investment portfolio for Dollars and Sense Growth Fund, LP.
10.

Dennis Reinstein, Hooper Cornell, P.L.L.C., 250 Bobwhite Court,
Suite 300, Boise, Idaho 83706, 208-344-2527
a.

Qualifications of witness: Dennis Reinstein is a certified

public accountant for Hooper Cornell, P.L.L.C. and specializes in business
valuations and other expert testimony relating to accounting issues. Mr. Reinstein
is being employed as a rebuttal expert as to any valuation experts that the
Defendants seek to call to testify at the trial of this matter. We have not received
any opinions from the Defendants' experts to date so no information has been
provided to Mr. Reinstein as to any such undisclosed opinions or the facts relied
upon by Defendants' experts in formulating such opinions. Upon receipt of the
opinions and the relevant facts from Defendants, they will be submitted to Mr.
Reinstein and he will issue his rebuttal opinions as to the same. A copy of Mr.
Reinstein's curriculum vitae is being sought.
b.

Compensation of the witness: Mr. Reinstein charges

$295.00 per hour for his expert services.
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c.

Prior expert testimony: Mr. Reinstein has been employed

extensively as an expert witness, and specializes in litigation matters for Hooper
Cornell. Thus, the matters for which he has been employed as an expert are
voluminous, and a list will be provided with a supplement hereto.

d.

Description of testimony and opinions: Mr. Reinstein is being

employed specifically for valuation opinions as a rebuttal witness to Defendants'
experts. As stated above, Mr. Reinstein's expertise in this matter will be utilized
as a rebuttal witness to whatever valuation opinions Defendants' experts render.
Thus, upon Defendants disclosing what those opinions are and the facts upon
which they are based, Mr. Reinstein will consider the same facts and determine
whether he agrees or disagrees with the opinions of Defendants' experts.
e.

Exhibits: It is anticipated that Mr. Reinstein will prepare

illustrative exhibits to assist him with his expert testimony at the trial of this
matter. The composition of these exhibits is yet unknown because it is yet
undetermined as to what opinions Defendants' experts are rendering and what
data or facts they will rely upon in rendering such opinions. However, the
illustrative exhibits will most likely incorporate such facts utilized by Defendants'
experts and then display how they do or do not impact value of a general
partnership interest in Dollars and Sense Growth Fund, LP.
11.

Beau Ward, CPA, CVA, Alliance CPA's, 5660 East Franklin Road,
Suite 300, Nampa, Idaho 83687, 208-475-1416
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a.

Qualifications of witness: Beau Ward is a certified public

accountant for Alliance CPAs. Mr. Ward is being employed as a rebuttal expert
as to any valuation experts that the Defendants seek to call to testify at the trial of
this matter. We have not received any opinions from the Defendants' experts to
date so no information has been provided to Mr. Ward as to any such
undisclosed opinions or the facts relied upon by Defendants' experts in
formulating such opinions. Upon receipt of the opinions and the relevant facts
from Defendants, they will be submitted to Mr. Ward and he will issue his rebuttal
opinions as to the same. A copy of Mr. Ward's curriculum vitae is being sought.
b.

Compensation of the witness: Mr. Ward charges $155.00 per

hour for his expert services, but Mr. Ward will be assisted by David Cooper
whose hourly rate is $280.00 per hour.
c.

Prior expert testimony: Mr. Ward has been previously

employed as an expert witness. Thus, the matters for which he has been
employed as an expert will be provided with a supplement hereto.
d.

Description of testimony and opinions: Mr. Ward is being

employed specifically for valuation opinions as a rebuttal witness to Defendants'
experts. As stated above, Mr. Ward's expertise in this matter will be utilized as a
rebuttal witness to whatever valuation opinions Defendants' experts render.
Thus, upon Defendants disclosing what those opinions are and the facts upon
which they are based, Mr. Ward will consider the same facts and determine
whether he agrees or disagrees with the opinions of Defendants' experts.
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e.

Exhibits: It is anticipated that Mr. Ward will prepare

illustrative exhibits to assist him with his expert testimony at the trial of this
matter. The composition of these exhibits is yet unknown because it is yet
undetermined as to what opinions Defendants' experts are rendering and what
data or facts they will rely upon in rendering such opinions. However, the
illustrative exhibits will most likely incorporate such facts utilized by Defendants'
experts and then display how they do or do not impact value of a general
partnership interest in Dollars and Sense Growth Fund, LP.

12.

Rebuttal Experts

Plaintiffs reserve the right to call any other rebuttal experts that may be
necessary as additional information is learned through document production or
the deposition process.

~y of

DATED this/'.

July, 2011.

TROUT+ JONES +GLEDHILL +FUHRMAN+
GOURLEY, P.A.
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CERTIFICATE OF SERVICE

5Jef

I HEREBY CERTIFY that on the ;
ay of July, 2011, a true and correct
copy of the foregoing document was served as follows:
Eric R. Clark
CLARK & ASSOCIATES, ATTORNEYS
PO Box2504
Ea le, ID 83616
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RECE\VED

AUG o3 20\\
ID/\COU~

NO.
A.M.

f7:-tj \-\:

U

\q'~.~----

AUG 2 4 2011
CHRISTOPHER D. RICH, Clerk
By KATHY JOHNSON

Kimbell D. Gourley/ISB #3578
Erika P. Judd/ISB #8241
TROUT+ JONES +GLEDHILL +FUHRMAN +GOURLEY, P.A.
The 9th & Idaho Center
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
Email: kgourley@idalaw.com

DEPUTY

Attorney for Plaintiffs
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
PROFITS PLUS CAPITAL
MANAGEMENT, L.L.C., a Delaware
limited liability company; and DOLLARS
AND SENSE GROWTH FUND, LP, a
Delaware limited partnership; and
ROBERT COLEMAN, an individual,

)
) Case No.: CVOC 1014540
)
) ORDER GRANTING PARTIAL
) SUMMARY JUDGMENT

~

)
)
vs.
)
)
JEFFREY PODESTA, an individual; and )
STREET SEARCH, L.L.C., a New Jersey )
)
limited liability company,
)
)
Defendants.
Plaintiffs,

~~~~~~~~~~~~~-)

JEFFREY PODESTA, an individual; and )
STREET SEARCH, L.L.C., a New Jersey )
)
limited liability company,
)
)
Counterclaimants,
)
)
vs.
)
)
PROFITS PLUS CAPITAL
)
MANAGEMENT, L.L.C., a Delaware
)
)
limited liability company; and STREET
ORDER GRANTING PARTIAL SUMMARY JUDGMENT -1

000339

SEARCH DOLLARS AND SENSE
)
GROWTH FUND, LP, a Delaware limited )
partnership; f/n/a DOLLARS AND SENSE )
GROWTH FUND, LP, a Delaware limited )
partnership; and ROBERT COLEMAN, an~
individual,
)
Counterdefendants.

))

~~~~~~~~~~~~~~~·

THIS MATTER having come on before the court on July 27, 2011, at 3:30
p.m. upon the Plaintiffs' Second Motion for Summary Judgment, the
Plaintiffs/Counterdefendants, having appeared by and through their counsel of
record, Trout• Jones• Gledhill• Fuhrman •Gourley, P.A., the Defendants/
Counterclaimant, having appeared by and through their counsel of record, Clark

& Associates, Attorneys, oral argument having been heard, and good cause
appearing therefore,
IT IS HEREBY ORDERED, ADJUDGED, AND DECREED, and this does
order, adjudge, and decree:
1.

That summary judgment is granted in favor of the Plaintiffs/

Counterdefendants and against the Defendants/Counterclaimant decreeing that
there exists no contract between Street Search, LLC and Robert Coleman;
2.

That summary judgment is granted in favor of the Plaintiffs/

Counterdefendants and against the Defendants/Counterclaimant decreeing that
there exists no contract between Street Search, LLC and Dollars and Sense
Growth Fund, LP;
3.

That Plaintiffs/Counterdefendants' request that the caption on the

Counterclaim be revised to reflect that just Street Search, LLC is a
counterclaimant is hereby denied;
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4.

That Plaintiffs/Counterdefendants' Second Motion for Summary

Judgment as to the counterclaim of fraud, constructive fraud, and breach of
fiduciary duty have been taken under advisement by the Court and a subsequent
decision will be issued.

DATED this

J Wday of August, 2011.

CERTIFICATE

F SERVICE

thdY~ay

I HEREBY CERTIFY that on
of August, 2011, a true and
correct copy of the foregoing document was served as follows:
Eric R. Clark
CLARK & ASSOCIATES, ATTORNEYS
PO Box 2504
Ea le, ID 83616
Kimbell D. Gourley
Erika P. Judd
TROUT+ JONES +GLEDHILL +FUHRMAN
+GOURLEY, P.A.
P.O. Box 1097
Boise, ID 83701

D<I
[ ]
[ ]

[
[ ]
[ ]

First Class Mail
Hand Delivery
Facsimile (939-7316)
Overni ht Delive
First Class Mail
Hand Delivery
Facsimile (331-1529)
Overnight Delivery
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~~·---F-'flet:,7) 'II
AUG 25 2011
CHRISTOPHER 0. RICH, Clerk
By CARLY LATIMORE

Kimbell D. Gourley/ISB #3578
Erika P. Judd/ISB #8241
TROUT+ JONES +GLEDHILL +FUHRMAN +GOURLEY, P.A.
The 9th & Idaho Center
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
Email: kgourley@idalaw.com

DE!PUTY

Attorney for Plaintiffs

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
PROFITS PLUS CAPITAL
MANAGEMENT, L.L.C., a Delaware
limited liability company; and DOLLARS
AND SENSE GROWTH FUND, LP, a
Delaware limited partnership; and
ROBERT COLEMAN, an individual,

)
) Case No.: CVOC 1014540
)
) PLAINTIFFS' SECOND MOTION TO
) AMEND COMPLAINT

~

)
)
vs.
)
)
JEFFREY PODESTA, an individual; and )
STREET SEARCH, L.L.C., a New Jersey )
)
limited liability company,
)
)
Defendants.
Plaintiffs,

~~~~~~~~~~~~~-)

JEFFREY PODESTA, an individual; and )
STREET SEARCH, L.L.C., a New Jersey )
)
limited liability company,
)
)
Counterclaimants,
)
)
vs.
)
)
PROFITS PLUS CAPITAL
)
MANAGEMENT, L.L.C., a Delaware
)
)
limited liability company; and STREET
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SEARCH DOLLARS AND SENSE
GROWTH FUND, LP, a Delaware limited
partnership; f/n/a DOLLARS AND SENSE
GROWTH FUND, LP, a Delaware limited
partnership; and ROBERT COLEMAN, an
individual,

)
)
)
)

~

)
))

Counterdefendants.

----------

COME NOW the Plaintiffs, Profits Plus Capital Management, LLC, Dollars
and Sense Growth Fund, LP, and Robert Coleman, by and through their counsel
of record, Trout• Jones• Gledhill• Fuhrman• Gourley, P.A., and hereby move
the Court, pursuant to l.R.C.P. 15(a), for an order allowing the Plaintiffs to amend
their Complaint to include a claim for fraud.
This motion is made on the following grounds and for the following
reasons:
1.

That attached hereto as Exhibit A is a draft copy of the proposed

Amended Complaint (the "Amended Complaint");
2.

As this matter has developed, it is apparent from discovery,

affidavits, and other pleadings that a fraud claim needs to be asserted in this
matter on behalf of the Plaintiffs. It appears that Defendants did not have
contrary to specific representations, the appropriate license(s) to market Dollar
and Sense Growth Fund, LP to potential investors and to close such transactions
with investors solicited to make such investments;
3.

Idaho Rule of Civil Procedure 15(a) provides for the amendment of

pleadings and states:

Rule 1S(a). Amended
Amendments.

and

supplemental

pleadings
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A party may amend the party's pleading once as a matter of
course at any time before a responsive pleading is served or, if the
pleading is one to which no responsive pleading is permitted and
the action has not been placed upon the trial calendar, the party
may so amend it at any time within twenty (20) days after it is
served. Otherwise a party may amend a pleading only by leave of
court or by written consent of the adverse party; and leave shall be
freely given when justice so requires, and the court may make such
order for the payment of costs as it deems proper. A party shall
plead in response to an amended pleading within the time
remaining for response to the original pleading or within ten (10)
days after service of the amended pleading, whichever period may
be the longer, unless the court otherwise orders.
4.

The Idaho Supreme Court has interpreted l.R.C.P. 15(a) liberally

and has instructed courts to favor granting such motion to amend. "It is well
settled that in the interests of justice, courts should favor liberal grants of leave to
amend." Wickstrom v. North Idaho College, 111 Idaho 450, 453, 725 P.2d 155,
158 (1986);
5.

When considering a motion to amend, the court must consider the

allegations as valid and true and it is prohibited from weighing the evidence. See,
Black Canyon Racquet Club, Inc.

v.

Idaho First National Bank N.A., 119 Idaho

171, 175, 804 P.2d 900, 904 (1991). Despite this standard, however, the moving
party must plead facts that if proven true and believed would entitle the moving
party to relief requested. Id. A court may consider whether the allegations sought
to be added to the complaint state a valid claim in determining whether to grant
leave to amend the complaint; Id.
6.

The Plaintiffs believe that they have fully satisfied this minimal

burden and have properly pied facts sufficient to support the c1@erted in
the Amended Complaint; and
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7.

No prejudice to the Defendants will be incurred by the granting of

this motion.
WHEREFORE, the Plaintiffs respectfully request the Court grant this
motion to amend the Complaint to assert the claims and allegations set forth in
Exhibit A attached hereto. This motion is supported by the pleadings and
affidavits filed in this matter.

DATED this

~~

Z fJ

day of August, 2011.

TROUT+ JONES +GLEDHILL +FUHRMAN+
GOURLEY, P.A.

1dJ(
CERTIFICATE OF SERVICE

2-?~ay

of August, 2011, a true and
I HEREBY CERTIFY that on the
correct copy of the foregoing document was served as follows:
Eric R. Clark
CLARK & ASSOCIATES, ATIORNEYS
PO Box 2504
Ea le, ID 83616
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Kimbell D. Gourley/ISB #3578
Erika P. Judd/ISB #8241
TROUT+ JONES +GLEDHILL +FUHRMAN+ GOURLEY, P.A.
The 9th & Idaho Center
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
Email: kgourley@idalaw.com
Attorney for Plaintiffs/Counterdefendants

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
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limited liability company; and STREET
)
SEARCH DOLLARS AND SENSE
)
GROWTH FUND, LP, a Delaware limited )
partnership; f/n/a DOLLARS AND SENSE ))
GROWTH FUND, LP, a Delaware limited
partnership; and ROBERT COLEMAN, an~
individual,
)
Counterdefendants.

~

COME NOW the Plaintiffs, by and through their counsel of record, Trout •
Jones +Gledhill +Fuhrman +Gourley, P.A., and for a cause of action against the
Defendants hereby complain and allege as follows:

I. JURISDICTION AND VENUE
1. Plaintiff, Dollars and Sense Growth Fund, LP, is, at all times relevant
hereto was, a Delaware limited partnership ("Dollars and Sense").
2. Plaintiff, Profits Plus Capital Management, L.L.C., is, and at all times
relevant was, a Delaware limited liability company doing business in Ada County
and Canyon County, Idaho ("Profits Plus").
3. Plaintiff, Robert Coleman, is, and at all times relevant hereto was, an
individual doing business in Ada County and Canyon County, Idaho ("Coleman").
4. Defendant, Street Search, L.L.C., is, and at all times relevant hereto
was, a New Jersey limited liability company ("Street Search").
5. Defendant, Jeffrey Podesta, is, and at all times relevant hereto was, an
individual residing in New Jersey ("Podesta").
6. Jeff Podesta is, on information and belief, the sole member and
manager of Street Search, and Street Search and Jeff Podesta have traveled to
and conducted business in Ada County and Canyon County, Idaho, during 2009.
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7.

That the court has proper subject matter and personal jurisdiction,

and proper venue, over the parties and the claims asserted herein.

II.
8.

GENERAL ALLEGATIONS

That Dollars and Sense is a Delaware limited partnership, with

Profits Plus as its sole general partner and numerous investors as its limited
partners.
9.

Dollars and Sense is in the business of managing for its limited

partners the purchase, sale, and storage of precious metals.
10.

Dollars and Sense filed notice and documents with the Idaho

Department of Finance.
11.

Profits Plus is a Delaware limited liability company whose sole

managing member is Coleman, and Profits Plus is a registered investment
advisor with the Idaho Department of Finance.
12.

Profits Plus serves as the sole general partner of Dollars and

Sense and manages the purchase, sale, and storage of precious metals for the
limited partners of Dollars and Sense.
13.

Profits Plus receives management and incentive fees from Dollars

and Sense for these management services. All other profits, losses, and
revenues generated by Dollars and Sense after payment of expenses are
distributed or allocated to its limited partners based upon their investments in
precious metals.
14.

Street Search is a New Jersey limited liability company whose sole

member and manager is Jeff Podesta.
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15.

Jeff Podesta has periodically throughout his career served as a

licensed securities broker in New Jersey and adjacent states.

Ill. COUNT ONE - DECLARATORY JUDGMENT
(LC.Section 10-1201 et. seq.)
(No contract was formed between the parties)
16.

In 2009, Podesta and/or Street Search made a decision to market

Dollars and Sense to potential investors with the support and authorization of the
plaintiffs.
17.

However, no oral or written contract was ever entered into between

any of the plaintiffs and Podesta or Street Search.
18.

Podesta and/or Street Search have asserted that a contract exists

in relation to these marketing efforts, and plaintiffs deny the same.
19.

Depending on what Podesta and/or Street Search assert, the Idaho

statute of frauds, Idaho Code Section 9-505 may be applicable.
20.

Plaintiffs request the court to enter a Declaratory Judgment

decreeing that no contract exists between any of the plaintiffs and any of the
defendants.

IV. COUNT TWO - DECLARATORY JUDGMENT
(l.C. Section 10-1201 et. seq.)
(In the alternative - If a contract exists between any of the plaintiffs and Podesta
and/or Street Search, it is an independent contractor agreement)
21.

In the alternative, if an agreement was entered into by and between

any of the Plaintiffs with either Street Search and/or Jeff Podesta, it was an
independent contractor agreement relating solely to the marketing of Dollars and
Sense to potential investors and the compensation for such contract was to be
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only 50% of the actual net management and incentive fees paid to Profits Plus by
Dollars and Sense relating to the actual investments by investors originated by
Podesta or Street Search.
22.

Neither Podesta nor Street Search originated any investors or

investments into Dollars and Sense and neither of them is entitled to any
compensation or moneys from any of the plaintiffs relating to any such contract.
23.

This alleged consulting contract with Street Search and/or Jeff

Podesta, if it exists, was lawfully and properly terminated in 2010.
24.

Plaintiffs request the court to enter a Declaratory Judgment

decreeing that the independent contractor consulting agreement entered into with
Street Search and/or Jeff Podesta has been lawfully and properly terminated and
that no compensation is due and owing to Podesta or Street Search relating to
such contract.

IV. COUNT THREE - DECLARATORY JUDGMENT
(l.C. Section 10-1201 et. seq.)
(Neither Street Search nor Podesta have an ownership interest in Profits Plus or
Dollars and Sense)
25.

Street Search and/or Jeff Podesta have asserted that one or both

of them has some ownership interest in Dollars and Sense or Profits Plus.
26.

Plaintiffs deny that Street Search and/or Jeff Podesta have any

ownership interest in Dollars and Sense or Profits Plus whatsoever.
27.

Demand has been made by Street Search and/or Jeff Podesta for

payment in excess of $1,000,000.00 relating to this alleged ownership interest.
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28.

Plaintiffs request the court to enter a Declaratory Judgment

decreeing that neither Street Search nor Jeff Podesta have any right, title or
interest in and to Dollars and Sense and/or Profits Plus, or any of their assets.

V. COUNT FOUR - FRAUD

29.

Podesta and/or Street Search made representations to Profits Plus,

including, but not limited to, that (i) they could generate or originate investors to
make substantial investments in Dollars and Sense, (ii) they had the proper
licensing, approvals, and/or authorizations to market, solicit, and contact potential
investors and recommend that such investors invest in Dollars and Sense,(iii)
Steven DuPont was an officer and agent of Street Search, (iv) Steven DuPont
was meeting with Russian investors regarding Dollars and Sense, (v) Podesta
normally received $25,000.00 per month for his marketing efforts from similar
companies, and (vi) Street Search through Podesta and DuPont would originate
$100-million in investments into Dollars and Sense (collectively the
"Representations").
30.

That some or all of the Representations were false and material.

31.

That Podesta and/or Street Search knew the Representations were

32.

That Podesta and/or Street Search intended that the

false.

Representations should be acted upon by Profits Plus and in the manner
reasonably contemplated.
33.

That Profits Plus and its agents were ignorant of the falsity of the

Representations.
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34.

That but for the false Representations of Podesta and/or Street

Search, Profits Plus would not have (i) changed the name of Dollars and Sense,
(ii) identified Podesta as a potential officer of Dollars and Sense, (iii) affiliated
with Podesta or Street Search, (iv) paid any funds to Podesta or Street Search,
(v) paid any funds to Steven DuPont, (vi) would not have entered into a
relationship with Steven DuPont, (vi) identified Podesta on any materials issued
by or on behalf of Dollars and Sense, and (vii) allowed Podesta or Street Search
to market to potential investors Dollars and Sense.That Profits Plus relied that
the Representations were truthful and Profits Plus had a right to rely upon the
truthfulness of the Representations.
35.

That as a direct and proximate result of such fraud, Profits Plus has

been damaged in an amount to be proven at trial.
VII. REQUEST FOR ATTORNEYS FEES
36.

Plaintiffs have been required to retain the law firm of Trout • Jones

+Gledhill +Fuhrman +Gourley, P.A. to represent them in this action and they are
entitled to an award of attorneys' fees pursuant to Idaho Code §12-120, 12-121,
and any other applicable Idaho statutes in the amount of $15,000.00 if this matter
is not contested, and for such other and further relief as the court may deem
appropriate if this matter is contested.
WHEREFORE, Plaintiffs pray for judgment against Defendants as follows:
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Count One.

A.

For declaratory judgment decreeing that neither Street Search,

L.L.C. nor Jeff Podesta entered into any contract with Dollars and Sense, Profits
Plus, and/or Coleman;

Count Two.
B.

For declaratory judgment decreeing that if a contract was entered

into by Podesta or Street Search with Dollars and Sense, Profits Plus, or
Coleman, it is an independent contractor agreement that has been lawfully and
properly terminated and that no compensation is due and owing to Podesta or
Street Search relating to such contract.

Count Three.
C.

For declaratory judgment decreeing that neither Street Search,

L.L.C. nor Jeff Podesta have any right, title or interest in either Dollars and Sense
or Profits Plus, or any of their assets;

Count Four.
D.

For judgment decreeing that Podesta and/or Street Search

committed fraud against the Plaintiffs, and that the Plaintiffs are entitled to
judgment against Podesta and/or Street Search in an amount to be proven at
trial.

All Counts.
E.

For attorneys fees and costs in the amount of $15,000.00 if

judgment is entered in this matter by default, and for such further and reasonable
sums as the court may deem just if this matter is contested; and
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F.

For such other relief as the court deems just and equitable in the

premises.

DATED this __ day of August, 2011.

TROUT+ JONES +GLEDHILL +FUHRMAN+
GOURLEY, P.A.

Kimbell D. Gourley

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the
day of August, 2011, a true and
correct copy of the foregoing document was served as follows:
Eric R. Clark
CLARK &ASSOCIATES, ATTORNEYS
PO Box2504
Ea le, ID 83616

[ ] First Class Mail
[ ] Hand Delivery
[ ] Facsimile (939-7316)
Overni ht Delive

Kimbell D. Gourley
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
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STATE OF IDAHO IN AND FOR THE COUNTY OF ADA

5
6
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)

Profits Plus Capital Management, LLC, etal.,
Plaintiff,

)

vs.

)

Jeffrey Podesta, etal.,
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11

Defendant.

Case No. CV-OC-2010-14540

)

)
)

12

)

13
14

STATEMENT OF THE FACTS

15

This case arises from interactions between Plaintiffs Robert Coleman, Profits Plus Capital
16

Management, LLC, and Dollars and Sense Growth Fund, LP, and Defendants Jeffrey Podesta and
17

Street Search, LLC. Defendants assert that they either entered into a contract to become a partner
18

in the Dollars and Sense Growth Fund Limited Partnership or were defrauded into believing they
19

would become a partner by either Profits Plus or Coleman. Coleman brought this action seeking
20

a declaratory judgment that neither Podesta nor Street Search, LLC, has a contract with the
21

plaintiffs or an ownership interest in the limited partnership.
22

Before the Court is Plaintiffs Second Motion for Summary Judgment seeking to dismiss
23

the Street Search, LLC, counterclaims for constructive and actual fraud. The Court heard oral
24

argument on the motion on July 27, 2011. After oral argument the Court took the issues of fraud
25

and constructive fraud under advisement. The Court heard oral argument on Plaintiffs first
26

~
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motion for summary judgment on May 27, 2011. At that hearing, the Court dismissed breach of
2

contract, constructive fraud, and breach of fiduciary duty claims by Jeffrey Podesta, as an

3

individual. However, the same claims by Street Search, LLC, including claims for constructive

4

and actual fraud, were not dismissed based on a finding that genuine issues of material fact

5

existed.

6

SUMMARY JUDGMENT STANDARD

7

8
9

Any party may move for full or partial summary judgment during the pendency of the
case, with or without supporting affidavits. I.R.C.P. 56(a), (b). A party opposing summary

10

judgment may, but is not required to, file affidavits in opposition to summary judgment.

11

Supporting and opposing affidavits are to be made be made "on personal knowledge, shall set

12

forth such facts as would be admissible in evidence, and shall show affirmatively that the affiant

13

is competent to testify to the matters stated therein." I.R.C.P. 56(e).

14

Summary judgment is proper if "the pleadings, depositions, and admissions on file,

15

together with the affidavits, if any, show that there is no genuine issue as to any material fact and

16

that the moving party is entitled to judgment as a matter oflaw." I.R.C.P 56(c). The usual

17

standard on summary judgment is that disputed facts should be construed in favor of the non-

18

moving party, and all reasonable inferences that can be drawn from the record are to be drawn in

19

favor of the non-moving party. Armstrong v. Farmers Ins. Co. ofIdaho, 147 Idaho 67, 69, 205

20

P.3d 1203, 1205 (2009). The law does not countenance trial by affidavit on summary judgment.

21

The burden is on the moving party to show that there are no genuine issues of material fact.

22

Vreeken v. Lockwood Engineering, B. V, 148 Idaho 89, 218 P.3d 1150 (2009). Additionally, "[i]f

23

the evidence presented shows no disputed issues of material fact, then all that remains are

24

questions oflaw." Id. See also, Cristo Viene Pentecostal Church v. Paz, 144 Idaho 304, 160

25

P.3d 743 (2007).

26
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.I
2
3
4

DISCUSSION
Before the Court is Plaintiffs' Motion for Summary Judgment seeking to dismiss
Defendants' counterclaim for constructive and actual fraud.

5

Fraud must be pled with particularity. I.R.C.P. 9(b). Fraud consists of nine elements: "1)

6

a statement or a representation of fact; 2) its falsity; 3) its materiality; 4) the speaker's knowledge

7

of its falsity; 5) the speaker's intent that there be reliance; 6) the hearer's ignorance of the falsity

8

of the statement; 7) reliance by the hearer; 8) justifiable reliance; and 9) resultant injury." Glaze

9

v. Deffenbaugh, 144 Idaho 829, 833, 172 P.3d 1104, 1108 (2007). "[C]onstructive fraud exists

10

when there has been a breach of a duty arising from a relationship of trust and confidence, as in a

11

fiduciary duty." Hines v. Hines, 129 Idaho 847, 853, 934 P.2d 20, 26 (1997). Essentially, ifthe

12

plaintiff establishes "breach of duty arising from a relationship of trust and confidence, the

13

plaintiff is not required to prove (1) the speaker's knowledge of the falsity regarding the

14

statement or representation of fact, or (2) the speaker's intent that the hearer rely on the statement

15

or representation of fact, to sustain a claim of constructive fraud." Gray v. Tri-Way Const.

16

Services, Inc., 147 Idaho 378, 210 P.3d 63 (2009).

17

Here, Plaintiffs seeks dismissal of the claims asserting that Defendants cannot

18

demonstrate that Plaintiffs made a statement or that Plaintiffs intended, at the time the statement

19

was made, not to perform. During the first motion for summary judgment the Court held that,

20

taking all facts and inferences in favor of Defendant, as the non-moving party, there were

21

genuine issues of material fact on both constructive and actual fraud as to Street Search, LLC.

22

Plaintiff fails to demonstrate how the record has changed such that the prior holding is no longer

23

accurate. Therefore, as before, the Court holds that there are genuine issues of material fact

24

whether Street Search, LLC, can establish claims for actual or constructive fraud.

25

To the extent Plaintiffs seek summary judgment of the fraud claims against Coleman on

26
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.I
the grounds that he was acting as an agent rather than in his personal capacity, and is therefore
2

shielded from personal liability, such argument must fail. An agent is personally liable for his

3

own torts. The limited liability shield protects agents and members only to the extent that they

4

did not personally commit the tort. Coleman is alleged to have made fraudulent representations

5

to Street Search, LLC. Thus, Coleman's conduct is alleged to be fraudulent and the limited

6

liability shield cannot serve to protect him from his own fraudulent conduct, though done on

7

behalf of the partnership entity.

8

For the foregoing reasons Plaintiffs' Second Motion for Summary Judgment is DENIED.

9
10

DATED this~ day of August, 2011.

11
12

13
14
15
16
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18
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20
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CERTIFICATE OF MAILING
2
3

I, Christopher D. Rich, the undersigned authority, do hereby certify that I have mailed, by
United States Mail, a true and correct copy of the within instrument as notice pursuant to Rule
77(d) I.R.C.P. to each of the attorneys ofrecord in this cause in envelopes addressed as follows:

4

5
6

7

KIMBELL D. GOURLEY
TROUT JONES GLEDHILL FUHRMAN, PA
THE 9TH & IDAHO CENTER
225 N 9TH ST, STE 820
PO BOX 1097
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ERIC R. CLARK
CLARK & ASSOCIATES, ATTORNEYS
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CHRISTOPHER D. RICH, Clerk
~CARLY LATIMORE
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ERIC R. CLARK, Esq.
CLARK & ASSOCIATES, ATTORNEYS
P.O. Box 2504
Eagle, Id 83616
Office: 208-830-8084
Fax: 208-939-7136
Idaho State Bar No. 4697
Attorney for Defendants/Counterclaimant
IN THE DISTRICT COURT OF THE FOURTH WDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

PROFITS PLUS CAPITAL
MANAGEMENT, LLC, a Delaware limited
liability company; and DOLLARS AND
SENSE GROWTH FUND, LP, a Delaware
limited partnership; and ROBERT
COLEMAN, an individual,
Plaintiffs,

Case No. CV OC 1014540

DEFENDANT/COUNTERCLAIMANTS'
MOTION TO COMPEL DISCOVERY
Judge Greenwood

vs.
JEFFREY PODESTA, an individual; and
STREET SEARCH, LLC, a New Jersey
limited liability company,
Defendants.

JEFFREY PODESTA, an individual; and
STREET SEARCH, LLC, a New Jersey
limited liability company,
Counterclaimants,
vs.
PROFITS PLUS CAPITAL
MANAGEMENT, LLC, a Delaware limited
liabili com an ; and STREET SEARCH
DEFENDANT/COUNTERCLAIMANTS' MOTION TO COMPEL DISCOVERY - 1

000360

•

DOLLARS AND SENSE GROWTH FUND,
LP, a Delaware limited partnership; f/n/a
DOLLARS AND SENSE GROWTH FUND,
LP, a Delaware limited partnership; and
ROBERT COLEMAN, an individual,
Counterdefendants,

COMES NOW the Counterclaimant and hereby moves to compel discovery from the
Plaintiffs and Counterdefendants, according to Rule 37(a), and attorney fees according to Rule
37(a) (4), IRCP.
The Counterclaimant has provided an affidavit, with exhibits, including nearly 10,000
documents in electronic format, and filed a short memorandum in support of this motion.
The Counterclaimant requests oral argument,
RESPECTFULLY SUBMITTED this 6th day of September, 2011.
CLARK & ASSOCIATES, ATTORNEYS

'~-----

~~Cl_ar_k~~~~~~~~C ERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 6th day of September 2011, I served the foregoing, by
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Kimbell D. Gourley
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FUHRMAN &GOURLEY,P.A.
The 9th & Idaho Center
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, 10 83701

Eric R. Clark
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Idaho State Bar No. 4697

CHRISTOPHER D. RICH, Clerk
By KATHY BIEHL
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GARY SCHAFKOPF, Esq.
HOPKINS & SCHAFKOPF, LLC.
11 Bala Avenue
Bala Cynwyd, PA 19004
Tel:(610) 664-5200
Fax:(610) 664-5599
Attorneys for Defendants/Counterclaimants
IN THE DISTRICT COURT OF TIIB FOURTH JUDICIAL DISTRICT
OF TIIE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
PROFITS PLUS CAPITAL
MANAGEMENT, LLC, a Delaware limited
liability company; and DOLLARS AND
SENSE GROWfH FUND, LP, a Delaware
limited partnership; and ROBERT
COLEMAN, an individual,
Plaintiffs,
vs.
JEFFREY PODESTA, an individual; and
STREET SEARCH, LLC, a New Jersey
limited liability company,

Case No. CV QC 1014540
AFFIDAVIT OF ERIC CLARK FILED IN
SUPPORT OF DEFENDANTS' SECOND
MOTION FOR ORDER ALLOWING
DEPOSITION OF OUT-OF-STATE
WITNESSES

Judge Greenwood

Defendants.
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ERIC R. CLARK, Esq.
CLARK & ASSOCIATES, ATTORNEYS
P.O. Box 2504
Eagle, Id 83616
Office: 208-830-8084
Fax: 208-939-7136
Idaho State Bar No. 4697
Attorney for Defendants/Counterclaimant

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

PROFITS PLUS CAPITAL
MANAGEMENT, LLC, a Delaware limited
liability company; and DOLLARS AND
SENSE GROWTH FUND, LP, a Delaware
limited partnership; and ROBERT
COLEMAN, an individual,
Plaintiffs,

Case No. CV OC 1014540

DEFENDANT/COUNTERCLAIMANTS'
MEMORANDUM IN SUPPORT OF
THEIR MOTION TO COMPEL
DISCOVERY

vs.
Judge Greenwood
JEFFREY PODESTA, an individual; and
STREET SEARCH, LLC, a New Jersey
limited liability company,
Defendants.

JEFFREY PODESTA, an individual; and
STREET SEARCH, LLC, a New Jersey
limited liability company,
Counterclaimants,
vs.
PROFITS PLUS CAPITAL
MANAGEMENT, LLC, a Delaware limited
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liability company; and STREET SEARCH
DOLLARS AND SENSE GROWTH FUND,
LP, a Delaware limited partnership; fin/a
DOLLARS AND SENSE GROWTH FUND,
LP, a Delaware limited partnership; and
ROBERT COLEMAN, an individual,
Counterdefendants,

COMES NOW the Counterclaimant and hereby provides its Memorandum in support of
its Motion to Compel Discovery.
INTRODUCTION
As the Court will recall from previous motions, this case involves a dispute regarding the
relationship between the parties relative to a limited partnership "fund." Mr. Podesta, on behalf
of this Company, Street Search, LLC, claims that Mr. Coleman promised Street Search an equal
share of management and incentive fees paid to the General Partner of the Fund, Coleman's
Company, Profits Plus. As the Court is also aware, Coleman initially paid Street Search as
promised.
Street Search has conducted discovery and requested that Coleman provide accurate
disclosures and documentation of the management and incentive fees paid as these fees are
relevant to establish Street Search's damages. 1 Moreover, as the management and incentive fees
are derived or calculated based on the amount of investments in the fund, Street Search has
requested that Coleman provide a full accounting records for the fund and for Profits Plus, the
general partner, for 2009 to present. 2 Finally, as Coleman is free to negotiate with each limited
partner regarding the calculation of management and incentive fees, Street Search has requested

1

Defendants' First Set of Discovery, Interrogatory Nos. 6 and 7.
Defendants First Set of Discovery, Request for Production Nos. 8 and 24; and Defendants Second Set of
Discovery, Request For Production Nos. 25, 26 and 46.
DEFENDANT/COUNTERCLAIMANTS' MEMORANDUM IN SUPPORT OF THEIR MOTION TO
COMPEL DISCOVERY - 2
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full and complete copies of all limited partnership agreements because that information is
necessary to accurately calculate those fees. 3
This motion is necessary as despite Street Search's best efforts, Coleman steadfastly
refuses to produce the requested information. As noted in the documents identified below,
attached to the Affidavit of Eric Clark filed in support of this motion, and in the nearly 9400
documents that Coleman has produced which are attached in electronic format, despite
Coleman's repeated contention he has provided the requested information or documents, the
record reflects otherwise.
FACTS AND HISTORY

In Coleman's Responses to Podesta's First Set ofDiscovery4 , Coleman represented he
had attached an "exhibit" that identified the management fees Profit's Plus was paid.

INJERBOGATORY NO. 6: State the gross management fee paid for

managing the fund for October, November, and December 2009, each month In
2010 and each month in 2011 to date.

BESPONSE: See Exhibit A attached hereto.

However, Coleman did not attach an Exhibit A.
Then in response to a request to disclose the amount of incentive fees paid, Coleman
represented under oath that he had not received any incentive fees.

3
4

Defendants First Set of Discovery, Request for Production Nos. 8 and 24.
Please see Exhibit I attached to the Affidavit of Eric Clark filed in support of Defendant's Motion to Compel.
DEFENDANT/COUNTERCLAIMANTS' MEMORANDUM IN SUPPORT OF THEIR MOTION TO
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INTERRQGATORY NO. 7: State the incentive fee paid relating to the
fund for October, November, and December 2009, each quarter In 2010 and

f.-st

quarter 2011.

RESPONSE: No Incentive fee was paid for the time period that is the

subject of this interrogatory.

Subsequently, Coleman provided 7921 documents in electronic format, none of which
was responsive to Interrogatory No. 6. 5
On May 6, 2011 Podesta's Counsel wrote Mr. Gourley via e-mail and voiced his
objection to the production of nearly 8000 documents in no particular order and requested that
Mr. Gourley identify just which documents of the 8000 were responsive to the particular request
for production. Counsel objected to the delivery of 8000 and Coleman's responses to the
specific request for production by stating "see documents produced contemporaneously
herewith."6
On May 12, 2011, Podesta's Counsel wrote Mr. Gourley via e-mail in which Counsel
identified that he had reviewed the 8000 documents and noted the discrepancies in the responses.
Among other discrepancies, Counsel specifically identified that Coleman had failed to produce
the promised "Exhibit" responsive to Interrogatory No. 6, relating to management fees. 7
In this e-mail, Counsel also noted that Coleman had not produced full and complete
copies of the Street Search Fund Subscription Agreements and Limited Partnership Agreements
related to Mr. Wrigley's investment as Podesta had requested in Request for Production Nos. 7

5

Please see Exhibit 2 attached to the Affidavit of Eric Clark filed in support of Defendant's Motion to Compel. This
exhibit is a zip drive that contains the nearly 8000 documents Coleman produced in response to Podesta's First
Discovery Requests.
6
Please see Exhibit 3 attached to the Affidavit of Eric Clark filed in support of Defendant's Motion to Compel.
7
Please see Exhibit 4 attached to the Affidavit of Eric Clark filed in support of Defendant's Motion to Compel.
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and 8, although Coleman had represented, under oath, that he had provided all relevant
documents responsive to these requests.
Coleman replied by letter on May 12, 2011 and claimed to have specifically identified
which documents produced were responsive to the particular discovery request. 8
On May 24, 2011, Coleman filed an "Amended" response to Podesta's First Set of
Discovery. 9 In the initial response, Coleman stated that no incentive fees were paid. However,
in the supplemental response, Coleman concedes that Profits Plus received a substantial amount
of fees. Coleman also claims that no such fees were paid in the last quarter of 2009 and the first
quarter of2010, curiously the quarters just before Coleman terminated the parties' agreement.
On June 23, 2011, Coleman provided an additional 600 or so documents in response
Podesta's First Set ofDiscovery. 10 Once again, however, no Exhibit A in response to
Interrogatory No. 6.
On July 15, 2011, Counsel again wrote to Mr. Gourley and identified that although Mr.
Gourley had previously provided Bate Stamp numbers for Podesta's Request for Production No.
24, in which Podesta had requested full and complete copies of all limited partnership
agreements as the documents would evidence the total investments in the fund, NONE of the
documents identified complied with the request.

11

Coleman filed a supplemental disclosure of his intended Expert Witnesses for Trial on
July 15, 2011. 12 In this disclosure, Coleman identified the accountants Brian Zucker and Robert

8

Please see Exhibit 5 attached to the Affidavit of Eric Clark filed in support of Defendant's Motion to Compel.
Please see Exhibit 6 attached to the Affidavit of Eric Clark filed in support of Defendant's Motion to Compel.
10
Please see Exhibit 7 attached to the Affidavit of Eric Clark filed in support of Defendant's Motion to Compel.
11
Please see Exhibit 8 attached to the Affidavit of Eric Clark filed in support of Defendant's Motion to Compel.
12
Please see Exhibit 9 attached to the Affidavit of Eric Clark filed in support of Defendant's Motion to Compel.
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Calamunci, of Zucker & Associates, who provide accounting services related to the Street Search
Fund as expert witnesses. Coleman described Zucker and Calamunci's testimony as follows:
e.

Q§scriDtion of testimony and o0inlons: In addition to facts

relating to accounting and tax transactions for Dollars and Sense Growth Fund,
LP, Mr. Zucker may testify as to management fees and Incentive fees earned or

paid to date In relation to Dollars and Sense Growth Fund. LP. If any such
testimony becomes relevant baaed upon claims or defenses asserted by
Defendants. Mr. Zucker will not testify as to valuation.

Under the description of Mr. Calamunci's testimony and opinions, Coleman states, "See
information set forth above in relation to Brian Zucker."
Regarding accounting expert Grey, Coleman states:

e.

P•fCriPtlon of testimony an51 9p!nlgns: Mr. Gray has audited

Dollars and Senae Growth Fund, LP and has personal knowledge of the

accounting recorda and tax record• for Dollars an<I Sense Growth Fund, LP, ·!lnd
has personal knowledge n to the storage of precious metals on behalf of DoMars
and Sense Growth Fund, LP. Mr. Gray aa the auditor for Dollars and Sense
Growth Fund, LP does not want to serve in the capacity as an expert witness for

Dollars and Sense Growth Fund, LP, but he has been Ustecl as an expert witness
in the event any of his testimony is deemed to fall under the category of expert

witness rather than fact witness. Mr. Gray will testify regarding advances paid to
Street Search, L.L.C., Jeffrey Podesta, and/or Steven DuPont and their tax and

accounting treatment.

Although originally identifying Grey as an expert witness, in his Supplemental
Disclosure, Coleman claims that Grey will not testify as an expert, but confirms that Grey will
testify as a lay witness based on accounting and tax records related to the Fund.
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Finally, Coleman indicated in this disclosure that he intends to present expert testimony:

d.

Description of tntimony and opinion&: Robert Coleman has

knowledge regarding aH fads relating to OoHars and Sense Growth Fund, LP,
and Profits Plus Capital Management, LLC, and will testify as a fact witness
regarding the same, and communications with Street Search, L.L.C., Jeffrey
Podesta, and/or Steven DuPont. Robert Coleman will address the facts relating
to claims aaaerted by the Plaintiffs', the counterclaims asserted by the
Defendants, applicable defenses, and all other facts relevant to this matter. In
addition, Robert Coleman wUI testify as an expert witness as to standards in the
Industry for compensation of officers and third parties reletlng to hedge funds and

hedge fund transactions, valuing hedge funds, registration and implementation of
hedge funds, licensing requirements for individuals and entities involved with
hedge funds, and compensation that can be paid to individuals and entities

relating to hedge fund transactions and management services. In addition,
Robert Coleman will testify as to management fees and incentive fees

eamec~

from Dollars and Sense Growth Fund, LP, advances made to Steven DuPont and
Street Search, L.L.C./Jeffrey Podesta, accounting tor such transactions, and tax

documents in relation thereto.
Coleman identifies four expert and lay witnesses who he intends to present at trial to state
facts and opinions related to management and incentive fees and the accounting related to
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operation of the fund.

In light of these disclosures, and the fact that Coleman refused to

provided any financial records to support is figures for management and incentive fees, Podesta
requested that Coleman provide all of the accounting and financial record upon which these
experts intend to refer or rely upon for their testimony. In response to Podesta's Second Set of
Discovery, notwithstanding the expert witness disclosure, Coleman refused to provide a single
accounting document and asserted the accountant - client privilege. 13
On August 24, 2011, Podesta' s Counsel wrote a letter requesting that Coleman provide
full and complete responses to Request for Production Nos. 25, 26, 33, 35, and 38, which were
requests for production of the financial information identified in Coleman's expert witness
disclosure. Podesta asserted that even ifthe privilege were to apply, Coleman waived the
privilege when it disclosed his accountants as expert witnesses.
On August 26, 2011, Erika Judd wrote as Coleman's counsel, and indicated that Coleman
was withdrawing his expert witnesses and therefore intended to assert the privilege and refuse to
provide any financial information.
Ms. Judd also claims that Coleman has provided the ''total management and incentive
fees", although Coleman has failed to provide a single financial document to support his.figures.
Ms. Judd then attached a "redacted" "Dollars and Sense Growth Fund, LP, Statement of Assets
and Liabilities, December 31, 2010 and 2009." Once again, Coleman identifies mere figures, but
fails to provide any financial documents to support these numbers - assuming the document is
really a financial document which is hard to do because 98% of the information in the form is
redacted.

13

Please see Exhibit 10 attached to the Affidavit of Eric Clark filed in support of Defendant's Motion to Compel.
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In one of the few sections of Coleman's Statement of Assets and Liabilities, (Page 11),
that Coleman did not redact, Coleman acknowledges "The General Partner, may, at his
discretion, reduce or waive the incentive allocation and management fees as to one or more
limited partners." Consequently, Coleman is acknowledging that in order to get a true and
accurate financial picture of this fund, review of each limited partnership agreement is necessary.
Notwithstanding, Coleman steadfastly refuses to disclose this information.
CONCLUSION
By this Motion Street Search respectfully requests that this Court Order Coleman to
provide the following:
1. All relevant financial documents to establish and corroborate management fees earned
and actually paid.
2. All relevant financial documents to establish and corroborate incentive fees earned
and actually paid.
3. All accounting and financial records related to operating the fund from August 2009
to present.
4. Full and complete subscription agreements and limited partnership agreements for
each investor who has invested since the inception of the Street Search Fund to the present day.
Street Search also requests attorney fees of not less than $1200.00.
RESPECTFULLY SUBMITTED this

6th

day of September, 2011.

CLARK & ASSOCIATES, ATTORNEYS

~

z_

DEFENDANT/COUNTERCLAIMANTS' MEMORANDUM IN SUPPORT OF THEIR MOTION TO
COMPEL DISCOVERY - 9

000371

;

.

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 6th day of September 2011, I served the foregoing, by
having a true and complete copy hand delivered to:
Kimbell D. Gourley
TROUT JONES GLEDHILL
FUHRMAN & GOURLEY, P.A.
The 9th & Idaho Center
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, 10 83701

Eric R. Clark
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SEP 2 8 2011
CHRISTOPHER D. RICH, Clerk
By ELYSHIA HOLMES
Kimbell D. Gourley/ISB #3578
DEPUTY
Erika P. Judd/ISB #8241
TROUT+ JONES +GLEDHILL +FUHRMAN +GOURLEY, P.A.
The 9th & Idaho Center
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
Email: kgourley@idalaw.com

Attorney for Plaintiffs/Counterdefendants

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

PROFITS PLUS CAPITAL
)
MANAGEMENT, L.L.C., a Delaware
) Case No.: CVOC 1014540
limited liability company; DOLLARS AND )
SENSE GROWTH FUND, LP, a Delaware)) AMENDED COMPLAINT
limited partnership; and ROBERT
)
COLEMAN, an individual,
)
)
)
vs.
)
)
JEFFREY PODESTA, an individual; and )
STREET SEARCH, L.L.C., a New Jersey )
)
limited liability company,
)
)
Defendants.
Plaintiffs,

--------------)
JEFFREY PODESTA, an individual; and )
STREET SEARCH, L.L.C., a New Jersey )
)
limited liability company,
)
)
Counterclaimants,
)
)
vs.
)
)
PROFITS PLUS CAPITAL
)
MANAGEMENT, L.L.C., a Delaware
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limited liability company; and STREET
SEARCH DOLLARS AND SENSE
GROWTH FUND, LP, a Delaware limited
partnership; fin/a DOLLARS AND SENSE
GROWTH FUND, LP, a Delaware limited
partnership; and ROBERT COLEMAN, an
individual,
Counterdefendants.

)
)
)
))

~
)

~

COME NOW the Plaintiffs, by and through their counsel of record, Trout•
Jones +Gledhill +Fuhrman +Gourley, P.A., and for a cause of action against the
Defendants hereby complain and allege as follows:

I. JURISDICTION AND VENUE
1. Plaintiff, Dollars and Sense Growth Fund, LP, is, at all times relevant
hereto was, a Delaware limited partnership ("Dollars and Sense").
2. Plaintiff, Profits Plus Capital Management, L.L.C., is, and at all times
relevant was, a Delaware limited liability company doing business in Ada County
and Canyon County, Idaho ("Profits Plus").
3. Plaintiff, Robert Coleman, is, and at all times relevant hereto was, an
individual doing business in Ada County and Canyon County, Idaho ("Coleman").
4. Defendant, Street Search, L.L.C., is, and at all times relevant hereto
was, a New Jersey limited liability company ("Street Search").
5. Defendant, Jeffrey Podesta, is, and at all times relevant hereto was, an
individual residing in New Jersey ("Podesta").
6. Jeff Podesta is, on information and belief, the sole member and
manager of Street Search, and Street Search and Jeff Podesta have traveled to
and conducted business in Ada County and Canyon County, Idaho, during 2009.
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7.

That the court has proper subject matter and personal jurisdiction,

and proper venue, over the parties and the claims asserted herein.

II.
8.

GENERAL ALLEGATIONS

That Dollars and Sense is a Delaware limited partnership, with

Profits Plus as its sole general partner and numerous investors as its limited
partners.
9.

Dollars and Sense is in the business of managing for its limited

partners the purchase, sale, and storage of precious metals.
10.

Dollars and Sense filed notice and documents with the Idaho

Department of Finance.
11.

Profits Plus is a Delaware limited liability company whose sole

managing member is Coleman, and Profits Plus is a registered investment
advisor with the Idaho Department of Finance.
12.

Profits Plus serves as the sole general partner of Dollars and

Sense and manages the purchase, sale, and storage of precious metals for the
limited partners of Dollars and Sense.
13.

Profits Plus receives management and incentive fees from Dollars

and Sense for these management services. All other profits, losses, and
revenues generated by Dollars and Sense after payment of expenses are
distributed or allocated to its limited partners based upon their investments in
precious metals.
14.

Street Search is a New Jersey limited liability company whose sole

member and manager is Jeff Podesta.
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15.

Jeff Podesta has periodically throughout his career served as a

licensed securities broker in New Jersey and adjacent states.

Ill. COUNT ONE- DECLARATORY JUDGMENT
(LC.Section 10-1201 et. seq.)
(No contract was formed between the parties)

16.

In 2009, Podesta and/or Street Search made a decision to market

Dollars and Sense to potential investors with the support and authorization of the
plaintiffs.
17.

However, no oral or written contract was ever entered into between

any of the plaintiffs and Podesta or Street Search.
18.

Podesta and/or Street Search have asserted that a contract exists

in relation to these marketing efforts, and plaintiffs deny the same.
19.

Depending on what Podesta and/or Street Search assert, the Idaho

statute of frauds, Idaho Code Section 9-505 may be applicable.
20.

Plaintiffs request the court to enter a Declaratory Judgment

decreeing that no contract exists between any of the plaintiffs and any of the
defendants.

IV. COUNT TWO-DECLARATORY JUDGMENT
(l.C. Section 10-1201 et. seq.)
(In the alternative - If a contract exists between any of the plaintiffs and Podesta
and/or Street Search, it is an independent contractor agreement)
21.

In the alternative, if an agreement was entered into by and between

any of the Plaintiffs with either Street Search and/or Jeff Podesta, it was an
independent contractor agreement relating solely to the marketing of Dollars and
Sense to potential investors and the compensation for such contract was to be
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only 50% of the actual net management and incentive fees paid to Profits Plus by
Dollars and Sense relating to the actual investments by investors originated by
Podesta or Street Search.
22.

Neither Podesta nor Street Search originated any investors or

investments into Dollars and Sense and neither of them is entitled to any
compensation or moneys from any of the plaintiffs relating to any such contract.
23.

This alleged consulting contract with Street Search and/or Jeff

Podesta, if it exists, was lawfully and properly terminated in 2010.
24.

Plaintiffs request the court to enter a Declaratory Judgment

decreeing that the independent contractor consulting agreement entered into with
Street Search and/or Jeff Podesta has been lawfully and properly terminated and
that no compensation is due and owing to Podesta or Street Search relating to
such contract.

IV. COUNT THREE - DECLARATORY JUDGMENT
(l.C. Section 10-1201 et. seq.)
(Neither Street Search nor Podesta have an ownership interest in Profits Plus or
Dollars and Sense)
25.

Street Search and/or Jeff Podesta have asserted that one or both

of them has some ownership interest in Dollars and Sense or Profits Plus.
26.

Plaintiffs deny that Street Search and/or Jeff Podesta have any

ownership interest in Dollars and Sense or Profits Plus whatsoever.
27.

Demand has been made by Street Search and/or Jeff Podesta for

payment in excess of $1,000,000.00 relating to this alleged ownership interest.
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28.

Plaintiffs request the court to enter a Declaratory Judgment

decreeing that neither Street Search nor Jeff Podesta have any right, title or
interest in and to Dollars and Sense and/or Profits Plus, or any of their assets.

V. COUNT FOUR-FRAUD
29.

Podesta and/or Street Search made representations to Profits Plus,

including, but not limited to, that (i) they could generate or originate investors to
make substantial investments in Dollars and Sense, (ii) they had the proper
licensing, approvals, and/or authorizations to market, solicit, and contact potential
investors and recommend that such investors invest in Dollars and Sense,(iii)
Steven DuPont was an officer and agent of Street Search, (iv) Steven DuPont
was meeting with Russian investors regarding Dollars and Sense, (v) Podesta
normally received $25,000.00 per month for his marketing efforts from similar
companies, and (vi) Street Search through Podesta and DuPont would originate
$100-million in investments into Dollars and Sense (collectively the
"Representations").
30.

That some or all of the Representations were false and material.

31.

That Podesta and/or Street Search knew the Representations were

32.

That Podesta and/or Street Search intended that the

false.

Representations should be acted upon by Profits Plus and in the manner
reasonably contemplated.
33.

That Profits Plus and its agents were ignorant of the falsity of the

Representations.
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34.

That but for the false Representations of Podesta and/or Street

Search, Profits Plus would not have (i) changed the name of Dollars and Sense,
(ii) identified Podesta as a potential officer of Dollars and Sense, (iii) affiliated
with Podesta or Street Search, (iv) paid any funds to Podesta or Street Search,
(v) paid any funds to Steven DuPont, (vi) would not have entered into a
relationship with Steven DuPont, (vi) identified Podesta on any materials issued
by or on behalf of Dollars and Sense, and (vii) allowed Podesta or Street Search
to market to potential investors Dollars and Sense.That Profits Plus relied that
the Representations were truthful and Profits Plus had a right to rely upon the
truthfulness of the Representations.
35.

That as a direct and proximate result of such fraud, Profits Plus has

been damaged in an amount to be proven at trial.
VII. REQUEST FOR ATTORNEYS FEES
36.

Plaintiffs have been required to retain the law firm of Trout • Jones

+Gledhill +Fuhrman +Gourley, P.A. to represent them in this action and they are
entitled to an award of attorneys' fees pursuant to Idaho Code §12-120, 12-121,
and any other applicable Idaho statutes in the amount of $15,000.00 if this matter
is not contested, and for such other and further relief as the court may deem
appropriate if this matter is contested.
WHEREFORE, Plaintiffs pray for judgment against Defendants as follows:
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Count One.

A.

For declaratory judgment decreeing that neither Street Search,

L.L.C. nor Jeff Podesta entered into any contract with Dollars and Sense, Profits
Plus, and/or Coleman;
Count Two.

B.

For declaratory judgment decreeing that if a contract was entered

into by Podesta or Street Search with Dollars and Sense, Profits Plus, or
Coleman, it is an independent contractor agreement that has been lawfully and
properly terminated and that no compensation is due and owing to Podesta or
Street Search relating to such contract.
Count Three.

C.

For declaratory judgment decreeing that neither Street Search,

L.L.C. nor Jeff Podesta have any right, title or interest in either Dollars and Sense
or Profits Plus, or any of their assets;
Count Four.

D.

For judgment decreeing that Podesta and/or Street Search

committed fraud against the Plaintiffs, and that the Plaintiffs are entitled to
judgment against Podesta and/or Street Search in an amount to be proven at
trial.
All Counts.

E.

For attorneys fees and costs in the amount of $15,000.00 if

judgment is entered in this matter by default, and for such further and reasonable
sums as the court may deem just if this matter is contested; and
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'

F.

For such other relief as the court deems just and equitable in the

premises.

DATED this

2 3'1ay of September,

2011.

TROUT+ JONES +GLEDHILL +FUHRMAN+
GOURLEY, P.A.

CERTIFICATE OF SERVICE

~ay

I HEREBY CERTIFY that on the 28
of September, 2011, a true and
correct copy of the foregoing document was served as follows:
Eric R. Clark
CLARK & ASSOCIATES, ATTORNEYS
PO Box 2504
Ea le, ID 83616
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OCT 1 1 2011
CHRISTOPHER D. RICH, Clerk
By STEPHANIE VIDAK
DEPUTY·

Kimbell D. Gourley/ISB #3578
Erika P. Judd/ISB #8241
TROUT + JONES +GLEDHILL +FUHRMAN
The 9th & Idaho Center
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
Email: kgourley@idalaw.com

·

+ GOURLEY, P.A.

Attorney for Plaintiffs

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
PROFITS PLUS CAPITAL
MANAGEMENT, L.L.C., a Delaware
limited liability company; and DOLLARS
AND SENSE GROWTH FUND, LP, a
Delaware limited partnership; and
ROBERT COLEMAN, an individual,

)
) Case No.: CVOC 1014540
)
) PLAINTIFFS' DISCLOSURE OF LAY
) WITNESSES AND EXPERT WITNESSES

~

)
)
vs.
)
)
JEFFREY PODESTA, an individual; and )
STREET SEARCH, L.L.C., a New Jersey )
)
limited liability company,
)
)
Defendants.
Plaintiffs,

~~~~~~~~~~)

JEFFREY PODESTA, an individual; and )
STREET SEARCH, L.L.C., a New Jersey )
)
limited liability company,
)
)
Counterclaimants,
)
)
vs.
)
)
PROFITS PLUS CAPITAL
)
MANAGEMENT, L.L.C., a Delaware
)
)
limited liability company; and STREET
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SEARCH DOLLARS AND SENSE
GROWTH FUND, LP, a Delaware limited
partnership; f/n/a DOLLARS AND SENSE
GROWTH FUND, LP, a Delaware limited
partnership; and ROBERT COLEMAN, an
individual,
Counterdefendants.

)
)
)
)

~

)
))

~~~~~~~~~~~~~~~

COME NOW the Plaintiffs, Profits Plus Capital Management, LLC, Dollars
and Sense Growth Fund, LP, and Robert Coleman, by and through their counsel
of record, Trout• Jones• Gledhill• Fuhrman •Gourley, P.A., and hereby give
notice of their disclosure of the following lay witnesses and expert witnesses that
they may call at the jury trial of this matter:

I.

LAY WITNESSES: The following fact witnesses may be called to testify

at the trial of this matter.

1)

Robert Coleman, 704 13th Avenue South, Nampa, Idaho 83651
(208) 468-3600

Description of Testimony: See Section II of this Disclosure.
2)

Stacey Coleman, 704 13th Avenue South, Nampa, Idaho 83651
(208) 468-3600

Description of Testimony: Stacy will testify as to conversations she had with
Jeffrey Podesta, Steven DuPont, and/or Philip Wrigley. In addition, she will testify
as to communications with third parties regarding the establishment of a new
open-ended mutual fund.
3)

Jeffrey Podesta, address and phone number unknown;

Description of Testimony: It is assumed Jeffrey Podesta will testify regarding all
facts relating to Defendants' claims and defenses.
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4)

Steven DuPont, 808-276-3438;

Description of Testimony: It is anticipated Steven DuPont will testify as to his
relationships with Street Search, L.L.C. and Jeffrey Podesta, his negotiations
with Dollars and Sense Growth Fund, L.P., Profits Plus Capital Management,
LLC, Street Search, L.L.C., Robert Coleman and/or Jeffrey Podesta, his
marketing efforts for Dollars and Sense Growth Fund, LP, and advances paid to
him. This testimony may be by deposition unless Mr. DuPont is willing to
stipulate to attend the trial of this matter.
5)

Philip Wrigley, Carefree, Arizona;

Description of Testimony: Mr. Wrigley is anticipated to testify regarding his
communications with Robert Coleman and/or Jeffrey Podesta, the reasons he
invested in Dollars and Sense Growth Fund, LP, his request and agreement for
modification of the management fee and the incentive fee structure, and his
opinions of Jeffrey Podesta, Steven DuPont, and/or Robert Coleman. This
testimony may be by deposition unless Mr. DuPont is willing to stipulate to attend
the trial of this matter.
6)

Ron Spurga, Vice President of ABN AMRO, (212) 649-5100;

Description of Testimony: Mr. Spurga is anticipated to testify regarding
communications with Robert Coleman and/or Jeffrey Podesta.
7)

Gorky Gowans, Idaho Armored Services, (208) 941-1861;

Description of Testimony: Mr. Gowans is anticipated to testify regarding
communications with Robert Coleman and/or Jeffrey Podesta and about the
transportation and storage of precious metals.
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8)

Robert Calamunci, Zucker & Associates, P.A. 1130 Campus Drive,
West Morganville, NJ 07751, (732) 536-4646;

Description of Testimony: Mr. Calamunci may testify as to the accrual accounting
methodology used by Dollar and Sense Growth Fund, LP., management fees
and incentive fees earned to date by Profits Plus, and the aggregate total capital
account balances at all relevant times of the unnamed limited partners in Dollars
and Sense Growth Fund, LP. Summaries of management fees and incentive
fees, and limited partner aggregate capital accounts, have previously been
produced to defendants.
9)

Jason Gray, CPA, MBA, JGCPAs, LLC, 3006 E. Goldstone Drive,
Suite 134, Meridian, ID 83642, (208) 350-7304;

Description of Testimony: Mr. Gray may testify as to the accrual accounting
methodology used by Dollar and Sense Growth Fund, LP., management fees
and incentive fees earned to date by Profits Plus, and the aggregate total capital
account balances at all relevant times of the unnamed limited partners in Dollars
and Sense Growth Fund, LP. Summaries of management fees and incentive
fees, and limited partner aggregate capital accounts, have previously been
produced to defendants.
10)

Norm Merens, 101 Ambroise, Newport Coast, California 92657,
(949)235-4119

Description of Testimony: Mr. Merens is anticipated to testify as a character
witness of Robert Coleman. Mr. Merens has been a securities broker since
before 1983 and may testify as to standards in the industry for payment of
referral fees, management fees, and other compensation relating to hedge funds.
In addition, Mr. Merens has familiarity with Jeffrey Podesta and may testify
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regarding Mr. Podesta's character and history of practice in the securities
industry.

11)

Kurt Merritt, Idaho Department of Finance, 800 Park Blvd, Suite
200, Boise, Idaho 83712, 332-8046;

Description of Testimony: See Section II of this disclosure.
12)

Terry Brodt, 121 N. 9th Street, Suite 303, Boise, ID 83702, (208)
602-3857;

Description of Testimony: See Section II of this disclosure.
13)

Scott Ritcey, Hedge Fund Dynamics, 20533 Biscayne Blvd., Suite
412, Miami, Florida 33180, 1-800-395-5896;

Description of Testimony: See Section II of this disclosure.
14)

Jack Mallon, IBI, (718) 458-4000;

Description of Testimony: Mr. Mallon may testify as to communications with
Robert Coleman and/or Jeffrey Podesta.
15)

Harry Schultz, IBI, (718) 458-4000;

Description of Testimony: Mr. Schultz may testify as to communications with
Robert Coleman and/or Jeffrey Podesta.
16)

Judy Calhoun, Garda, (303) 371-8027;

Description of Testimony: Ms. Calhoun may testify as to communications with
Robert Coleman and/or Jeffrey Podesta.
17)

Nick Barber, Idaho Banking Company, V.P., Special Assets Officer
& Manager, Construction Lending Dept., (208) 955-0689;
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Description of Testimony: Mr. Barber may testify as to communications with
Robert Coleman and/or Jeffrey Podesta, and disclosures made by Robert
Coleman to Idaho Banking Company about income Profits Plus receives from
Dollars and Sense Growth Fund, LP. and income Robert Coleman receives from
such income.

II.

EXPERT WITNESSES: The following expert witnesses may be called to

testify at the trial of the matter. In numerous situations, the witnesses are both
fact witnesses and expert witnesses. In addition, because Plaintiffs are still
waiting on discovery responses from Defendants, specific facts are not yet
known by the experts that will impact their opinions, so opinions have not yet
been formulated. Specifically, Defendants have not yet produced discovery
responses to Plaintiffs relating to Defendants' state licenses, broker/dealer
relationships with Defendants, authorizations by such broker/dealers to allow
Defendants to participate in marketing Dollars and Sense Growth Fund, LP, U4
and U5 forms, and other state approvals for Defendants proposed actions. In
addition, because Defendants have not yet disclosed the opinions of their experts
as to valuation or implementation of hedge funds, Plaintiffs are not able to
communicate to their rebuttal experts upon what facts the Defendants' experts
are relying for purposes of establishing their rebuttal expert opinions.
Accordingly, this disclosure will be seasonably updated upon Defendants'
experts' opinion being fully disclosed and Defendants producing the requested
documents.
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1.

Robert Coleman, 704 13th Avenue South, Nampa, Idaho 83651
(208) 468-3600;
a.

Qualifications of the witness: Robert Coleman's resume or

curriculum will be produced upon receipt.
b.

Compensation of the witness: No compensation.

c.

Prior expert testimony: Robert Coleman has been an expert

witness on behalf of a defendant in litigation relating to a hedge fund. See
Robert Coleman's deposition transcript for more details on this engagement.
Description of testimony and opinions: Robert Coleman has knowledge
regarding all facts relating to Dollars and Sense Growth Fund, LP, and Profits
Plus Capital Management, LLC, and will testify as a fact witness regarding the
same, and communications with Street Search, LLC., Jeffrey Podesta, and/or
Steven DuPont. Robert Coleman will address the facts relating to claims
asserted by the Plaintiffs', the counterclaims asserted by the Defendants,
applicable defenses, and all other facts relevant to this matter. Mr. Coleman will
also testify as to the accounting methods used by Dollars and Sense Growth
Fund, LP. and Profits Plus, and the management fees and incentive fees earned
and/or paid to date. Mr. Coleman may also testify as to may testify as to the
accrual accounting methodology used by Dollar and Sense Growth Fund, LP.,
management fees and incentive fees earned to date by Profits Plus, and the
aggregate total capital account balances at all relevant times of the unnamed
limited partners in Dollars and Sense Growth Fund, LP. Mr. Coleman will also
testify as to the nature of limited partnerships and limited liability companies, how
and why K-1 tax forms are issued, when and why 1099 tax forms are issued,
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what is accrual accounting, and what ownership, if any, the general partner of
Dollars and Sense Growth Fund, L P. has in the limited partnership.

In addition, Robert Coleman will testify as an expert witness as to
standards in the industry for compensation of officers and third parties relating to
hedge funds and hedge fund transactions, valuing hedge funds, formation,
registration, implementation, and management of hedge funds, Reg D filings,
licensing requirements for individuals and entities involved with hedge funds, and
compensation that can be paid to individuals and entities relating to hedge fund
transactions and management services. In addition, Robert Coleman will testify
as to management fees and incentive fees earned from Dollars and Sense
Growth Fund, LP, advances made to Steven DuPont and Street Search,
LLC./Jeffrey Podesta, accounting for such transactions, and tax documents (K-1
tax forms) in relation thereto. Robert Coleman will also testify as to standards in
the industry for storage of precious metals that are segregated in a secure vault.
Mr. Coleman has been produced the summary of aggregated limited
partner capital account and the summary of management and incentive fees
earned to date by Profits Plus from Dollars and Sense Growth Fund, LP., which
documents have been previously produced to Defendants. Mr. Coleman's
opinion on the value of Profits Plus' general partnership interest in Dollars and
Sense Growth Fund, LP. is still being developed. Generally, a general partner's
interest in Hedge Funds can be purchased for as high as 4-5% of total assets
under management. See example below. However this is based on a diversified
client base not one that is based on 1 or 2 clients investing most of the assets. In
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relation to Dollars and Sense Growth Fund, LP., the level of assets that
corresponds to the Fund is skewed by one client who has invested over 90% of
the Fund's total assets. Thus, this greatly diminishes the value of the general
partnership interest in the Fund to any third party seeking to acquire the general
partner's interest in the Fund. Essentially there is too much going concern risk
and fear of repayment (to a new buyer) through future management fees if that
single client decides to leave the Fund. Discounting these circumstances, the
Fund's marketable value (according to assets under management) will be
severally impacted under its present condition. This may leave the general
partner's interest in the Fund unmarketable to normal buyout offers based on
assets under management and revalued based solely on the present value of
management fees expected. Due to the nature of the assets in the Fund, (gold
and silver) these asset values may be more volatile than debt or equity
instruments. This makes it more difficult to predict future management and
incentive fees. At this time the potential value of the general partner's interest in
the Fund would be based on the past year of management fees received. The
Fund's structure carries unique characteristics that are proprietary to Profits
Plus. This is added value but only if Profits Plus is purchased as well.
Sample Scenario - Since 2000, BGl's active fund management business grew
significantly, to the point where it accounted for approximately 50% of the firm's
revenue in 2006. However, like other actively managed hedge funds, it was badly
affected in the quant fund meltdown in 2008. The passively managed iShares
arm, in contrast, performed extremely well, accounting for about 45% of the
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revenue of the firm in 2008. At the end of 2008, the iShares division, with more
than $290 billion in assets, accounted for about half the U.S. ETF industry.
BlackRock's global Exchange Traded Funds assets hit an all time high of $1tln
($1,032bln) at the end of December 2009, 45.2% above the $710.9bln at the end
of 2008.

In April 2009, Barclays had proposed selling its iShares arm to CVC
Capital Partners, a private equity firm that had agreed to pay more than $4
billion. However, under a 45-day "go shop" clause, a later bid by BlackRock was
announced on June 11, 2009 for the whole of BGI, in a mixed cash-stock deal
worth around $13.5 billion (37.8 million shares of common stock and $6.6 billion
in cash).http://www.enotes.com/topic/BlackRock
Exhibits: It is anticipated that a summary of management fees and
incentive fees will be prepared and used as an illustrate exhibit at trial. The actual
management fees and incentive fees paid or earned have been produced to
Defendants and will continue to be supplemented.
2.

Gorky Gowans, Idaho Armored Services, (208) 941-1861;
a.

Information considered by the expert witness: Standards in

the industry as to transportation and storage of precious metals.
b.

Qualifications of the witness: No resume has been produced.

c.

Compensation of the witness: No compensation.

d.

Prior expert testimony: To Plaintiffs' knowledge, Mr. Gowans

has not been an expert witness in a previous litigation.

PLAINTIFFS' DISCLOSURE OF LAY WITNESSES AND EXPERT WITNESSES -10

000391

e.

Description of testimony and opinions: Gorky Gowans has

knowledge about transportation and storage of precious metals. It is anticipated
most of Gorky Gowans' testimony will be factual as to communications with
Robert Coleman and/or Jeffrey Podesta, but, if relevant, Gorky Gowans may
testify as to standards in the industry relating to transportation and storage of
precious metals. Mr. Gowans is expected to testify that storage rates for
precious metals segregated in a secure vault are around .5% of the fmv of such
precious metals.
f.
3.

Exhibits: None.

Kurt Merritt, Marilu Chastain, or other Department of Finance
Designee, Idaho Department of Finance, 800 Park Blvd, Suite 200,
Boise, Idaho 83712, 332-8046;
a.

Qualifications of the witness: A resume or curriculum vitae is

being sought from Mr. Merritt and will be produced upon receipt.
b.

Compensation of the witness: None.

c.

Prior expert testimony: It is unknown whether Mr. Merritt has

testified as an expert witness in a prior four years.
d.

Description of testimony and opinions: Mr. Merritt works for

the Idaho Department of Finance and has special knowledge as to registration of
hedge funds for exempt and non-exempt securities offerings, and licensing and
authorization requirements imposed upon individuals and entities seeking to
market and/or sell securities and/or manage hedge funds. It is anticipated Mr.
Merritt will testify as to Idaho law and federal/Securities and Exchange
Commission/FINRA statutes, rules and regulations in relation to these areas to
assist the court and jury to understand the same.
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It is further anticipated Mr. Merritt will testify that neither of the
Defendants were allowed by federal or state laws and regulations to receive any
transaction fees relating to investments by limited partners in Dollars and Sense
Growth Fund, LP., and that neither of the Defendants could legally receive
management or incentive fees for managing the investment portfolio of Dollars
and Sense Growth Fund, LP.

4.

Terry Brodt, (208) 602-3857;
a.

Qualifications of the witness: Mr. Brodt has been a licensed

broker since 1993. A resume or curriculum vitae is being sought from Mr. Brodt
and will be produced upon receipt.
b.

Compensation of the witness: None.

c.

Prior expert testimony: None.

d.

Description of testimony and opinions: Mr. Brodt will testify

as a character witness for Robert Coleman, and as to standards in the securities
industry for compensation of third parties marketing, selling, or managing hedge
funds. Mr. Brodt will testify that management fees traditionally are 2% or less and
incentive/profit fees are traditionally in the range of 20% to 30% or less.

5.

Scott Ritcey, Hedge Fund Dynamics, 20533 Biscayne Blvd., Suite
412, Miami, Florida 33180, 1-800-395-5896;
a.

Qualifications of the witness: Scott Ritcey is the principal of

Hedge Fund Dynamics, LLC and specializes in the formation and registration of
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hedge funds. A resume or curriculum vitae is being sought from Mr. Ritcey and
will be produced upon receipt.
b.

Compensation of the witness: Mr. Ritcey will charge $225.00

per hour for his expert services.
c.

Prior expert testimony: Mr. Ritcey has testified as an expert

witness previously and a list of such engagements will be provided.
d.

Description of testimony and opinions: Scott Ritcey has

extensive experience in the securities industry and has particular knowledge
regarding statutes, rules and regulations relating to registration of hedge funds,
compensation that can be paid by hedge funds or in relation to transactions
relating to hedge funds, and licensing requirements for individuals and entities
either managing hedge funds or seeking compensation from directly or indirectly
from hedge funds.
In addition, Mr. Ritcey was involved in the formation of Dollars and Sense
Growth Fund, LP and will testify regarding the same and the terms of the Limited
Partnership agreement
It is further anticipated Mr. Ritcey will testify that neither of the
Defendants were allowed by federal or state laws and regulations to receive any
transaction fees relating to investments in Dollars and Sense Growth Fund, LP
and that neither of the Defendants could receive management or incentive fees
for managing the investment portfolio of Dollars and Sense Growth Fund, LP.
The defendants did not have the requisite licenses to be paid such compensation
and payment of such compensation would be a violation of federal and state
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securities laws. Mr. Ritcey will also testify as to the history of the defendants'
license status and what the FINRA reports and snapshots reflect as to license
periods, suspensions, expirations, and lapses.
Mr. Ritcey also has expertise in valuation of hedge funds and the
general partner interest in hedge funds, and Mr. Ritcey will testify as to the value
of the general partnership interest held by Profits Plus in Dollars and Sense
Growth Fund, LP. Mr. Ritcey's opinion of this value is still being developed
because of the recent court authorized disclosure of limited partner capital
accounts, and the presence of one significant limited partner will cause a
reduction in valuation of the general partnership interest. Insofar as Mr. Ritcey's
opinion relates to valuation of the general partners' ownership interest, this
expert opinion will be offered to rebut any value opinion by Defendants, and Mr.
Ritcey's opinion will be supplemental prior to the rebuttal disclosure deadline.
6.

Dennis Reinstein, Hooper Cornell, P.L.L.C., 250 Bobwhite Court,
Suite 300, Boise, Idaho 83706, 208-344-2527
a.

Qualifications of witness: Dennis Reinstein is a certified

public accountant for Hooper Cornell, P.L.L.C. and specializes in business
valuations and other expert testimony relating to accounting issues. Mr. Reinstein
is being employed as a rebuttal expert as to any valuation experts that the
Defendants seek to call to testify at the trial of this matter. We have not received
any opinions from the Defendants' experts to date so no information has been
provided to Mr. Reinstein as to any such undisclosed opinions or the facts relied
upon by Defendants' experts in formulating such opinions. Upon receipt of the
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opinions and the relevant facts from Defendants, they will be submitted to Mr.
Reinstein and he will issue his rebuttal opinions as to the same. A copy of Mr.
Reinstein's curriculum vitae is attached.

b.

Compensation of the witness: Mr. Reinstein charges

$295.00 per hour for his expert services.
c.

Prior expert testimony: Mr. Reinstein has been employed

extensively as an expert witness, and specializes in litigation matters for Hooper
Cornell. A list of the matters for which he has been employed as an expert is set
forth on Mr. Reinstein's CV, which is produced contemporaneously herewith.
d.

Description of testimony and opinions: Mr. Reinstein is being

employed specifically for valuation opinions as a rebuttal witness to Defendants'
experts. As stated above, Mr. Reinstein's expertise in this matter will be utilized
as a rebuttal witness to whatever valuation opinions Defendants' experts render.
Thus, upon Defendants disclosing what those opinions are and the facts upon
which they are based, Mr. Reinstein will consider the same facts and determine
whether he agrees or disagrees with the opinions of Defendants' experts. Mr.
Reinstein has been produced the summary of aggregated limited partner capital
account and the summary of management and incentive fees earned to date by
Profits Plus from Dollars and Sense Growth Fund, LP., which documents have
been previously produced to defendants. Mr. Reinstein's opinion on the value of
Profits Plus' general partnership interest in Dollars and Sense Growth Fund, LP.
is still being developed but preliminarily is the capital account balance held by
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Profits Plus Capital Management, LLC. Mr. Reinstein will also testify as to the
nature of limited partnerships, partnership accounting, how and why K-1 tax
forms are issued, when and why 1099 tax forms are issued, what is accrual
accounting, and what ownership, if any, the general partner of Dollars and Sense
Growth Fund, L. P. has in the limited partnership.
e.

Exhibits: It is anticipated that Mr. Reinstein will prepare

illustrative exhibits to assist him with his expert testimony at the trial of this
matter. The composition of these exhibits is yet unknown because it is yet
undetermined as to what opinions Defendants' experts are rendering and what
data or facts they will rely upon in rendering such opinions. However, the
illustrative exhibits will most likely incorporate such facts utilized by Defendants'
experts and then display how they do or do not impact value of a general
partnership interest in Dollars and Sense Growth Fund, LP.

7.

Rebuttal Experts

Plaintiffs reserve the right to call any other rebuttal experts that may be
necessary as additional information is learned through document production or
the deposition process.
DATED this 11th day of October, 2011.
TROUT+ JONES +GLEDHILL +FUHRMAN+
GOURLEY, P.A.
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 11th day of October, 2011, a true and
correct copy of the foregoing document was served as follows:
Eric R. Clark
CLARK & ASSOCIATES, ATTORNEYS
PO Box 2504
Eagle, ID 83616

[ ] First Class Mail
[ ] Hand Delivery
[ X] Facsimile
(939-7316)
[ l Overnight Delivery

Kimbell
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DENNIS R. REINSTEIN, CPAIABV, ASA, CVA
Birthdate:

November 19, 1952

Education:

University of Idaho
BS Agri-business, 1974
BS Business (Accounting), 1975

Certification:

Licensed in Idaho as CPA, 1976
CVA designation, 1995
ABV designation, 2001
ASA designation, 2003

Career
Experience:

Hooper Cornell, PLLC
Partner

January, 2002 - Present

Presnell·Gage Accounting & Consulting
Firm-wide supervisory responsibilities for business consulting services and
electronic data processing services
Boise office
Partner
Partner-in-charge
Partner
Moscow office
Partner-in-charge
Lewiston office
Partner
Manager
Staff Accountant

January, 1996 - December 31, 2001
October, 1991 - January, 1996
July, 1989 - September, 1991
October, 1983 - June, 1989
May, 1980 -September, 1983
1979 - 1980
1975 -1978

Professional experience includes:
(1) Valuation of small businesses and professional practices.
(2) Assistance to clients with the analysis of business operations and
significant business transactions. These include negotiations on purchase
and sale of a business or business segments, including assistance with
valuation of business entities.
(3) Design and assist with implementation of financial accounting and control
systems for various clients served by the firm.
(4) Supervision of accounting and auditing services provided by the firm's
professional staff and consultation on procedures and methods of providing
client services.
(5) Member of team conducting review of complex mainframe and
microcomputer accounting systems.
(6) Co-authored and presented eight-hour course on cash management.
Presented other client educational seminars and seminars to other service
professionals such as bankers and attorneys.
(7) Duties as a partner-in-charge included the responsibility for managing an
office and personnel in accordance with firm policies.
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DENNIS R. REINSTEIN, CPA/ABV, ASA, CVA (Continued)
Career
Experience
continued:

Farmer's Home Administration - Assistant County Supervisor, 1974.
Duties included:
(1) Evaluation of credit applications and preparation of application
packages for review and approval.
(2) Residential real estate and farm appraisals.

Professional
Memberships
and Activities:

Idaho Society of CPAs, member
Past Chairman of Management of an Accounting Practice Committee
Prior Member of Committees on
Public Relations
Continuing Professional Education
Relations with Bankers
Northern Chapter of Idaho Society of CPAs, past president
American Institute of CPAs, member
American Society of Appraisers, member - Business Valuation
National Association of Certified Valuation Analysts, member
The Institute of Business Appraisers, member
Continental Association of CPAs, Past Chair of Litigation Services Committee
and Information Technology Committee
Boise Estate Planning Council, member, President and Treasurer,
Past Vice President and Program Chairman
Prior Public Service
and Community
Activities:

Boise Chamber of Commerce
Member of Small Business Recognition Sub-committee
Member of Small Business Education and Advisory Sub-committee
Chair of Small Business Committee
Member of Garden City Chamber Council
Discovery Center of Idaho, Vice President of Board
Kiwanis
Moscow Chamber of Commerce
President, Vice. President, Treasurer & Board member
Moscow Executive Association
Moscow Rotary
Lewiston Chamber of Commerce
Lewiston Jaycees
Held various offices & a member of Board of Directors
Prepared and presented accounting seminars for Human Advancement's
Inc., Minority Contractors Awareness Seminars and the Lewis-Clark
Homebuilders Association.
Taught night classes in bookkeeping at the Clarkston Branch of Walla Walla
Community College.
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PRIOR TESTIMONY - DENNIS R. REINSTEIN. CPAIABV. ASA. CVA

The following is a list of cases in which I have given recorded testimony in the last four years.

1)

Idaho State Department of Agriculture v. Wheatland Agribusiness, Inc., et al.
Deposition - Boise, Idaho -April 2008

2)

J.R. Simplot Company v. Nestle USA, Inc.
Deposition - Boise, Idaho - May 2008

3)

United States of America ex rel. Cherri Suter and Melinda Harmer v. National Rehab
Partners, Inc. and Magic Valley Regional Medical Center
Deposition - Boise, Idaho -August 2008

4)

Hobson Fabricating Corp. v. SEIZ Construction, LLC, et al.
Deposition - Boise, Idaho - September 2008

5)

George C. Turner. v. Russell E. and Victoria F. Turner
Trial - Murphy, Idaho -July 2009

6)

Ronald R. Mccann. v. William V. Mccann, Jr., et al.
Hearing on Motion to Compel - Boise, Idaho - August 2009

7)

Darel Hardenbrook, et al. v. United Parcel Service, Co.
Trial - Boise, Idaho - January 2010

8)

Jean-Michel Thirion, et al. v. Brenda E. Sangster.
Hearing on Fees- Boise, Idaho- December 2010

9)

The City of Meridian v. Petra Incorporated
Trial - Boise, Idaho - March 2011
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PUBLICATIONS/PRESENTATIONS- DENNIS R. REINSTEIN. CPAIABV. ASA. CVA
The following is a list of publications I have authored or co-authored over the last 1O years.
1) Litigation Questions, Problems & Solutions: The Bench, Bar and Clients Speak Out.
Participant on the client panel - presented to the Idaho State Bar Litigation Section on
January 10, 2003.
2) Using Business Valuations To Build An Estate - presented to the Boise Estate Planning
Council on November 3, 2003.
3) Business Valuation Basics - presented to the Boise Wells Fargo Business Bankers
meeting on December 5, 2003.
4) Business Valuation Basics: How to Use Valuation/Financial Theory to Increase the
Value of Your Business - presented to TechHelp, Manufacturers Luncheon on January
28, 2005.
5) Tax Planning for Sales of Real Estate - sponsored by Premier Alliance on March 16,
2005.
6) Valuation and Credit Analysis: Similarities and Differences - presented to Boise area
U.S. Bank business bankers on May 11, 2005.
7) The Guideline Publicly Traded Company Method and The Market Value of "invested"
Capital: Should Market Value of "Stakeholder" Capital be the Appropriate Reference Business Valuation Review; Summer, 2006.
8) A Hybrid Restricted Stock/Pre-IPO Data Point: Lack of Marketability Discount for
ESOP's. - Business Valuation Review; Summer, 2007.
9) Pension Plans and Closely-Held Companies: Valuing Tricky Assets in Divorce presented to the Idaho State Bar Association on May 9, 2008.
10) Considerations in Starting a Dental Practice a) Presented to Idaho State University Dental School, November 11, 2008
b) Presented to Idaho State University Dental School, January 12, 2010
c) Presented to Idaho State University Dental School, June 20, 2011
11) Co-presenter on damages in Personal Injury litigation to various Treasure Valley area
law firms - 2009.
12) An Update on Proposed IRS' Appraiser Penalty Procedures - published in ISCPA
Adjusting Entry, April 2010.
13) Co-presenter in "Accounting 101 Seminar for Attorneys" - sponsored by the National
Business Institute, Boise, Idaho August 12, 2010.
14) Co-presenter in "Buy-Sell Agreements: Recipe for Success or Roadmap to Ruin?"a) Presented to the Idaho State Bar - 2010 Advanced Estate Planning Seminar,
September 11, 2010.
b) Presented to the Business and Corporate Law Section of the Idaho State Bar September 14, 2011.
c) Presented to the Business Group of Holland & Hart, LLP - September 28, 2011.
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QUALIFICATIONS - DENNIS R. REINSTEIN. CPAIABV. ASA. CVA
See curriculum vitae attached.

COMPENSATION - DENNIS R. REINSTEIN, CPAIABV, ASA, CVA
Hourly rate of $295 plus out-of-pocket costs.
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OCT 12 2011
CHRISTOPHER D. RICH, Clerk
By STEPHANIE VIDAK
DEPUTY

ERIC R. CLARK, Esq.
CLARK & ASSOCIATES, ATTORNEYS
P.O. Box 2504
Eagle, Id 83616
Office: 208-830-8084
Fax: 208-939-7136
Idaho State Bar No. 4697
Attorney for Defendants/Counterclaimants
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

PROFITS PLUS CAPITAL
MANAGEMENT, LLC, a Delaware limited
liability company; and DOLLARS AND
SENSE GROWTH FUND, LP, a Delaware
limited partnership; and ROBERT
COLEMAN, an individual,
Plaintiffs,

Case No. CV QC 1014540

AMENDED
DEFENDANTS/COUNTERCLAIMANT'S' DISCLOSURE OF
EXPERT WITNESSES

vs.
Judge Greenwood
JEFFREY PODESTA, an individual; and
STREET SEARCH, LLC, a New Jersey
limited liability company,
Defendants.

JEFFREY PODESTA, an individual; and
STREET SEARCH, LLC, a New Jersey
limited liability company,
Counterclaimants,
vs.
PROFITS PLUS CAPITAL
MANAGEMENT, LLC, a Delaware limited
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liability company; and STREET SEARCH
DOLLARS AND SENSE GROWTH FUND,
LP, a Delaware limited partnership; f/n/a
DOLLARS AND SENSE GROWTH FUND,
LP, a Delaware limited partnership; and
ROBERT COLEMAN, an individual,
Counterdefendants,

******
COME NOW the Counterclaimants and according to the Stipulation for Scheduling
and Planning hereby discloses their expert witnesses for trial.
Expert Witnesses:
JEFFREY PODESTA
c/o Clark and Associates

Mr. Podesta will testify regarding his opinion that he had fully complied with any
applicable securities regulations if such regulations applied, or that he was exempt from
registering with the SEC or any state securities agency based on the nature of the offering (Reg
D) and his role as the executive officer of the limited partnership. Mr. Podesta will also testify
that even in the event that Mr. Podesta needed to be associated with a broker-dealer, he could
have done so with minimal effort.
Mr. Podesta will also testify regarding the value of the Street Search Fund, and the
growth that should have occurred ifthe fund had been managed properly after March 2010. Mr.
Podesta will also render an opinion as to the overall value of the Fund, as soon as Mr. Podesta is
able to review accurate and complete Fund accounting information. Generally, Mr. Podesta
believes the value of the Fund will be 3 to 6 times yearly earnings (management fees). However,
Mr. Podesta will also consider that the asset class of gold and silver is one of the few asset
classes that has risen over the last ten years, and the prices in this class have risen dramatically.
Consequently, the Street Search Fund, due to its asset class and the increase in value of the asset
class (Over 200% for gold and nearly 200% for silver), will result in a factor higher than the
normal 3 to 6 times yearly earnings. Mr. Podesta will also consider the growth that should have
occurred in the fund since 2010, but for Mr. Coleman's mismanagement and lack of marketing
efforts, when rendering his opinion as to value, when compared to the growth of similar
investments including the Central Fund of Canada (AMEX: CEF), and the SPDR Gold Trust
(NYSE:GLD). Mr. Podesta will also state that while the price of precious metals has risen since
2010, there was not a corresponding growth in investments in the fund. Mr. Podesta will opine
that this situation is a negative factor when valuing the fund.
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Mr. Podesta will also testify that through his contacts he had generated interest in the
fund in 2009 and 2010. However, Mr. Podesta will testify that in his opinion large investors are
hesitant to invest in a new fund until that fund develops ''traction." Mr. Podesta will testify that
"traction" means interest (some investments) and the manager's success in managing the fund
over several quarters. Mr. Podesta will also testify that any perceived mismanagement or
conflict, such as terminating an "executive officer" of the fund, can have negative and
detrimental impact potential investors.
Mr. Podesta will base his opinions on his education and experience in the financial
industry, (See Mr. Podesta's FNRA report.) Rule 240.3a4-1 of the Securities Exchange Act of
1934, Rule 83 of Idaho's Uniform Securities Act, and the Idaho "Checklist for Agent of Issuer
Applications." Mr. Podesta will also consider information relative to the growth of Central Fund
of Canada (AMEX: CEF), and the SPDR Gold Trust (NYSE:GLD) available on Morningstar.
Mr. Podesta may refer to and rely on the the financial records produced by the Plaintiffs.
Mr. Podesta has not testified as an expert witness in any prior case.
KURT MERRITT
Security Analyst
Idaho Department of Finance
800 Park Boulevard
Suite 200
Boise, ID 83 712
Mr. Merritt is not a retained expert.
Mr. Merritt may testify regarding the laws and regulations for offering and selling
securities associated with a Regulation D exempt fund in Idaho, and in particular, the application
of Idaho Code 30-14-402 and Rule 83, of the Idaho Rules Pursuant to the Uniform Securities
Act (2004) to the facts of this case. Mr. Merritt may testify that it is likely both Podesta and
Coleman are considered as "issuer agents" and may or may not require a specific license to sell
the Reg D securities in Idaho, depending on how they are compensated. Additionally, Mr.
Merritt may also testify that the "exemption for officers" may also apply. Finally, Mr. Merritt
may testify assuming that Podesta needed to register as an agent of an issuer in Idaho, as Podesta
maintained the requisite securities licenses, regardless of Podesta's relationship or lack thereof
with a broker/dealer, he could have easily resolved any licensing issues by pursing an issueragent license in Idaho.
Mr. Merrit may also testify regarding the law applicable to Registered Investment
Advisers and the payment ofremuneration to "Solicitors." Specifically Rule 206(4)-3 of the
Investment Advisers Act of 1940 requires contracts with solicitors, like Steven DuPont, to be in
writing. Mr. Merritt will testify that Idaho has adopted and requires adherence to the Investment
Advisers Act of 1040 and the Rules applicable to that Act.
Mr. Merrit is also expected to testify that a RIA company must act at all times as a RIA.
AMENDED DEFENDANTS/COUNTER-CLAIMANT'S' DISCLOSURE OF EXPERT WITNESSES - 3
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Mr. Merritt may refer to the applicable Idaho Securities rules, regulations and statutes,
and to his education and experiences when testifying at trial.
Mr. Merritt is a securities analyst employed with the Idaho Department of Finance, who
is trained to evaluate and apply applicable Idaho Securities rules, regulations and statutes when
investigating the legitimacy and legality of securities offered in Idaho.
The Defendants/Counterclaimants are not compensating Mr. Merritt "for the testimony,"
but may offer to compensate Mr. Merritt, if called to testify at trial, for his time.
GERALD M. LICHEN, CPA
6096 NW 30th Way
Boca Raton, FL 33496

Mr. Lichen is a retained Expert.
Mr. Lichen is a certified public accountant, with a masters degree in accounting, who has
20 year experience managing Reg D offerings as a general partner or fund advisor. Mr. Lichen
has also been registered as a Registered Investment Advisor. Mr. Lichen has knowledge of and
experience with SEC rules and regulations applicable to the marketing and sale of limited
partnership shares in a Reg D. offering.
Mr. Lichen will render an opinion that Mr. Podesta, having been registered by Mr.
Coleman as an executive officer for the Reg D. Street Search Dollars and Sense Fund, LP, was
exempt from SEC regulations requiring any securities license to sell securities.
Mr. Lichen will render his opinion that the management fees and incentive fees paid
related to a Reg D offering are not considered direct or indirect "commissions." Management
fees are paid for managing investments already in the fund and are ongoing. Incentive fees are
paid for the increased value of the assets already under management. Consequently, as Mr.
Podesta was an executive officer of the Fund, and he received only incentive fees or management
fees, not commissions for the sale of any limited partnerships, Mr. Podesta did not need a Series
7, or state securities licenses to market limited partnerships to accredited investors.
Mr. Lichen will also render an opinion as to the overall value of the Fund, as soon as Mr.
Lichen is able to review accurate and complete Fund accounting information. Mr. Lichen will
consider that the value of a fund will generally be 3 to 6 times yearly earnings (management
fees). However, Mr. Lichen will also consider that the asset class of gold and silver is one of the
few asset classes that has risen over the last ten years, and the prices in this class prices have
risen dramatically. Consequently, the Street Search Fund, due to its asset class and the increase
in value of the asset class (Over 200% for gold and nearly 200% for silver since August 2009),
will result in a factor higher than the normal 3 to 6 times yearly earnings. Mr. Lichen will also
consider the growth that should have occurred in the fund since 2010, but for Mr. Coleman's
mismanagement and lack of marketing efforts, when compared to the growth of similar
investments including the Central Fund of Canada (AMEX: CEF), and the SPDR Gold Trust
AMENDED DEFENDANTS/COUNTER-CLAIMANT'S' DISCLOSURE OF EXPERT WITNESSES - 4
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(NYSE:GLD), when rendering his opinion as to value. Mr. Lichen will also state that while the
price of precious metals has risen since 2010, there was not a corresponding growth in
investments in the fund. Mr. Lichen will opine that this situation is a negative factor when
valuing the fund.
Mr. Lichen will also render an opinion regarding the nature of a startup mutual fund or
Reg D offering and the time and effort necessary to create interest and subsequent investments in
the fund. Mr. Lichen may also render an opinion that Mr. Coleman's conduct was detrimental
to the fund when he "fired" Mr. Podesta, which indicated to the investment community and
potential investors that the management of the fund was unstable.
Mr. Lichen has also known Mr. Podesta personally for over 15 years and will testify as to
Mr. Podesta's good character.
Mr. Lichen has reviewed Mr. Coleman's Form ADV and will testify that Mr. Coleman
appears to misrepresent Profit Plus Capital Management, LLC's assets under management on
this form. Mr. Coleman indicates that he has discretionary authority for investing over
$35,000,000 in the Dollars and Sense Fund, but fails to identify those funds under Item 5. It
appears that Mr. Coleman is considering his company Profits Plus Capital Management, LLC as
a RIA under certain circumstances, but not as an RIA when acting as the General Partner of the
Dollars and Sense Fund. Mr. Lichen will render an opinion that as Profits Plus Capital
Management is registered as a RIA, all business conducted under that name must be done so as a
Registered Investment Advisor. Mr. Lichen will also testify that Mr. Coleman is in violation of
SEC regulations requiring an RIA to register with the SEC when the RIA manages more than 30
million dollars.
Mr. Lichen's Biography is attached.
In addition to his education and experiences, Mr. Lichen will rely on SEC regulations
relating to Registered Investment Advisors, (Rule 203A-4, and Rule 206(4)-3 of the Investment
Advisers Act of 1940) and to licensing requirements and exemptions for agents of issuers, like
Mr. Podesta. (Rule 240.3a4-l of the Securities Exchange Act of 1934, Rule 83 of Idaho's
Uniform Securities Act, the Idaho "Checklist for Agent of Issuer Applications,") and
information relative to the growth of Central Fund of Canada (AMEX: CEF), and the SPDR
Gold Trust (NYSE:GLD) available on Morningstar.
Mr. Lichen may refer to and rely on the the financial records produced by the Plaintiffs.
Mr. Lichen is being compensated at $250.00 per hour for his testimony.
Mr. Lichen has not previously testified as an expert witness.
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LEIGHTON STALLONES
Vice President SWS Group
SWS Financial Services
P.O. Box 1107
163 Hunters Glen
San Marcos, TX 78667
Mr. Stallones is a retained Expert.
Mr. Stallones has known Jeff Podesta professionally for many years and will testify
regarding Mr. Podesta's past successes raising money from investors and for professional
investments.
Mr. Stallones may also render an opinion regarding the nature of a startup mutual fund or
Regulation D offering and the time and effort necessary to create interest and subsequent
investments in the fund. Mr. Stallones may also render an opinion that Mr. Coleman's conduct
was detrimental to the fund when he "fired" Mr. Podesta, which indicated to the investment
community and potential investors that the management of the fund was unstable.
Mr. Stallones may also render an opinion regarding the market valuation of a general
partnership interest in the Street Search Dollars and Sense Growth Fund, LP. Mr. Stallones
opinion will be based on factoring the income generated from management fees to determine a
market value for the fund, as stated previously by Mr. Podesta and Mr. Lichen.

If the Plaintiffs seek to question Mr. Podesta's integrity, Mr. Stallones will testify that in
his experience, Mr. Podesta has always exhibited high morals and character in both Mr.
Podesta's business and personal relations, and that Mr. Podesta has a reputation for honesty and
integrity.
In forming these opinions, Mr. Stallones has relied on his educations, experiences, and
personal experiences working with Mr. Podesta
Regarding his opinion as to the value of the fund, Mr. Stallones will rely on presumably
accurate financial information when it is provided by the Plaintiffs.
Mr. Stallones has worked in many facets of the securities industry as a registered
representative, office manager and broker at E.F. Hutton for 20 years. Mr. Stallones is now a
registered representative - financial advisor with Southwest Securities and has been with
Southwest since 2001.
Mr. Stallones may refer to and rely on the the financial records produced by the Plaintiffs
Mr. Stallones is being compensated at $250.00 per hour for his testimony.
Mr. Stallones has not previously testified as an expert witness.
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PAT GUADAGNO
Legend Securities
45 Broadway
32nd Floor
NY, NY 10006

Mr. Guadagno is a retained Expert.
Mr. Guadagno is in the the securities industry and has known Jeffrey Podesta for over 30
years. Mr. Guadagno worked with Mr. Podesta at Kidder Peabody when Mr. Podesta was the
national training director manager in New York City.
Mr. Guadagno will testify that in 2009 to February 2010 Jeff Podesta approached him
regarding a Reg D offering in which Mr. Podesta was associated called the Street Search Dollars
and Sense Fund, LP. Mr. Podesta indicated he was a partner with Robert Coleman in the fund.
Mr. Podesta spoke very highly of Mr. Coleman and was very enthusiastic about this new fund.
Mr. Guadagno will testify that through his contacts in the securities industry, he would have
generated substantial interest in the Street Search Fund, and considering increases in the price of
precious metals since 20 l 0, estimates a realistic figure for investments in the Street Search Fund
at well over 500 million dollars.
Mr. Guadagno will also testify that although he was intrigued by the prospect, he was
required to perform due diligence before recommending this investment to his clients. At a
minimum, Mr. Guadagno needed performance criteria for the fund in the short term - over
several quarters, and to observe how successful its manager Robert Coleman was at managing
the fund. Mr. Guadagno will testify that rarely will large or institutional investors invest in the
type of investment, the Street Search Reg D fund, until that fund had shown its management was
competent, which would take several quarters.
Mr. Guadagno will also testify that after Mr. Podesta informed him of the problems with
Mr. Coleman, Mr. Guadagno ceased all efforts to promote interest in the fund.
Mr. Guadagno will also testify as to Mr. Podesta's reputation for honesty and integrity
and of Mr. Podesta's prowess and success in raising capital.
Mr. Guadagno has been in the securities business for 30 years and will rely on his
personal knowledge, experiences and training to support his opinions.
Mr. Guadagno's Linkedln information is attached.
Mr. Guadagno is being compensated at $250.00 per hour for his testimony.
Mr. Guadagno has not previously testified as an expert witness.
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MARK ELZWEIG
Mark Elzweig Company, Ltd.
Executive Search Consultants
183 Madison Avenue, Suite 1704
New York, New York 10016

Mr. Elzweig is a retained Expert.
Mr. Elzweig is a professional "headhunter" in the financial industry. He will testify
regarding his professional relationship with Mr. Podesta that began in 1993.
Mr. Elzweig has provided a copy of Mr. Podesta's resume that Mr. Elzweig created in
2003. Mr. Elzweig will testify regarding his research of and confirmation of the accuracy of the
information contained in Mr. Podesta's resume. Mr. Elzweig will also testify as to Mr. Podesta's
prowess and success in raising capital. As an example, Mr. Elzweig will testify that as the sole
"marketing guy" at Schafer Cull el Capital Management, Mr. Podesta increased assets under
management from 800 million to 2 billion.
Mr. Elzwieg will also testify that Mr. Podesta is skilled and versatile at raising assets and
had a consistent track record raising assets through a variety of channels including institutions,
brokers and high net-worth individuals.
Mr. Elzweig will also testify that Mr. Podesta has a reputation as a very successful
financial marketer on behalf of money managers.
Mr. Elzweig's Linkedln information is attached.
Mr. Elzweig is being compensated at $250.00 per hour for his testimony.
Mr. Elzweig has not previously testified as an expert witness.

JONATHAN MOSCOU
Miller Tabak + Co., LLC
331 Madison Avenue
New York, NY 10017

Mr. Moscou is a retained Expert.
Mr. Moscou will testify that in 2009-10 Jeff Podesta approached him regarding a Reg D
offering in which Jeff was associated called the Street Search Dollars and Sense Fund, LP. Jeff
indicated he was a partner with Robert Coleman in the fund. Mr. Podesta spoke very highly of
Mr. Coleman and was very enthusiastic about this new fund. Mr. Moscou will testify that
through his contacts in the securities industry, he would have generated substantial interest in the
Street Search Fund with his institutional relationships. Mr. Moscou will also testify that he did
AMENDED DEFENDANTS/COUNTER-CLAIMANT'S' DISCLOSURE OF EXPERT WITNESSES - 8
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not have any interest in introducing the Fund to his investors after Mr. Podesta was no longer
associated with that venture.
Mr. Moscou has know Mr. Podesta personally for over 20 years and will testify that Mr.
Podesta had a reputation as a very successful financial marketer on behalf of money managers.
Mr. Moscou's Linkedin information is attached.
Mr. Moscou is being compensated at $250.00 per hour for his testimony.
Mr. Moscou has not previously testified as an expert witness.
DATED this 11th day of October, 2011.
CLARK & ASSOCIATES, ATTORNEYS

. LJ-L.,
Eric R. Clark

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the I Ith day of October, 2011, I served the foregoing, by
having a true and complete copy delivered via facsimile transmission to:
Kimbell D. Gourley
TROUT JONES GLEDHILL
FUHRMAN & GOURLEY, P.A.
The 9th & Idaho Center
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, 10 83701

Eric R. Clark
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Biography of Gerald M Lichen
Mr. Lichen, 65, is a Certified Public Accountant with substantial experience
in the areas of portfolio design, fund management and administration,
finance, and tax planning.
Over the last 20 years Mr. Lichen has managed portfolios for 1S limited
partnerships and limited liability companies and one offshore fund in the
Caymans. In addition, he has overseen the writings of the PPM's, performed
fund accounting for 10 of the funds, prepared worksheets for audits and tax
returns of the funds, and worked with an independent company to aid in
Blue Sky filings.
Mr. Lichen has done administration for most of the funds and coordinated
information with investors, brokers, and custodians of investors.
Mr. Lichen has been the president of Beta Hedge, Inc. from its inception in
January 1988 through 2010. Beta Hedge, Inc., was the investment advisor
that advised most of these funds and also provided administration to the
funds.
Other employment was as the controller of Compupay, Inc. from 1989 to
September 1991. From 1987 to 1989 he was the Senior General Manager of
Finance of Alamo Rent-a-Car, Inc. From 1976 tol986 he was the President
of Bunratty Holding Corporation. From 1973 to 1975 he was an accountant
in the tax department of Arthur Andersen & Co. Mr. Lichen has been a
Certified Public Accountant in the State of Florida since 1973.
Mr. Lichen received his Master of Science Degree in Accounting at the
University of Miami, Coral Gables, Florida in 1973 and a Bachelor of
Science in Business Administration from Bucknell University, Lewisburg,
Pennsylvania in 1968.
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He was a First Lieutenant in the US Army and served as a platoon leader and
company commander in a mechanized infantry battalion in Viet Nam in
1969.
He has been living in South Florida since 1970, has been married for 40
years, and has two adult children.
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Pat Guadagno
Chief Executive Officer at Collective Resource Management Group (CRMG)

Summary
Provide leadership to position the company at the forefront of the industry. Develop a strategic plan to
advance the company's mission and objectives and to promote revenue, profitability and growth as an
organization. Oversee company operations to insure production efficiency, quality, service, and
cost-effective management of resources.

Specialties
Creating Mission Statements;
Promote revenue and profitability;
Insure production efficiency, quality, service, and cost-effective management of resources;
Plan, develop, and implement strategies for generating; resources and/or revenues for the company;
Approve company operational procedures, policies, and standards;
Promote the company through written articles;

Experience
Chief Executive Officer at Collective Resource Management Group (CRMG)
October 2009 - Present (2 years 1 month)
Senior Level Executive with extensive progressive experience within the Air Line industry and
professional service sectors, setting the direction in determining markets, competition, product
lines, company branding, setting budgets, forming partnerships, and hiring a team to steer the
company accordingly.
•Implements strategic goals and objectives of the organization
•Direction and leadership toward the achievement of the organization's philosophy, mission,
strategy, and its annual goals and objectives
•Supports operations and administration of C-Suite by advising and informing C-Suite members,
and interfacing between C-Suite and staff
•Oversee design, marketing, promotion, delivery and quality of programs, products and services
•Recommends yearly budget for C-Suite approval and prudently manages organization's resources
within those budget guidelines
•Effectively manage the human resources of the organization according to authorized personnel
policies and procedures
•Assures the organization and its mission, programs, products and services are consistently
presented in strong, positive image to relevant stakeholders
•Oversee fundraising planning and implementation, including identifying resource requirements,
researching funding sources, establishing strategies to approach funders, submitting proposals and
Page1
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administrating fundraising records and documentation
President at Corporate Flight Management
January 2001 - October 2009 (8 years 10 months)

Sales and Marketing of Executive Configured Airplane.

Vice President at Kidder Peabody
1982 - 1989 (7 years)
Project Leader of Online trading, order entry and bookkeeping systems.

Education
Pace University • Lubin School of Business
BBA, Math,Computer Science, 1974-1978

Page2

000416

Mark Elzweig
President, Mark Elzweig Company, LTD

Summary
I am pleased to be celebrating my 25th year in business on Wall Street - especially after the mayhem
and havoc of the last two years. Fortunately, I deal only with the top producers in the financial
industry, individuals who have proven their abilities to navigate through the toughest times. We
specialize in conducting searches for asset management firms and in placing high end financial
advisors. I look forward to advising clients on the emerging trends of the next decade and how to hire
strategically to meet the next set of challenges.

Specialties
High net worth advisory practices; independent brokers and registered investment advisers; selling
practices; marketing and investment professionals for asset management firms

Experience
President at Mark Elzweig Company, LTD
1985 - Present (26 years)

1 recommendation available upon request
President at Mark Elzweig Company
1985 - 2010 (25 years)

Education
City University of New York-Hunter College
MSW, Social Work
Drew University
B.A., Psychology

Page1
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MS Bingham A.,._
Rumson. NJ 07760

Phone 732-450-3700

Fax 732-451).3535

Jeff Podesta
Objective

Multi-channel marketing professional with proven track record of raising
assets from broker dealers, foundations and endowments, high net
worth individuals and family offices. Looking to leverage these
relationships.

Pndasslonal

Red Bank, NJ
1996-Present
Street Search
Praalclant & Porlfolio Manager
• Managed the firm's two funds: Street Search Partners, (a fund of
funds): Street Search Opportunity Fund ( a smaU Cap Hedge Fund)
• Raised assets tom high net worth individuals, accounting firms &
independent broker dealers
• Developed a unique "small cap• high dividend product
• Established a pipeline for private equities and "pipe• opportunities
(private investment in a public equity)
• Created Street Search: to search the "street" for the best money
managers in the U.S.
• Interviewed and conducted due diligence with over 650 money
managers and hedge funds.
• Co-authored with the president of AIMR (Association of Investment
Management Research): 105 point questionnaire that is utilized in the
industry today.

experience

1994-1996

Schafer Cullen Capital ManagementNewYork, N'

Director of Marketing

First director of marketing hired at Schafer Cullen Capital
Increased assets under management tom $800m to $28 (see
accompanying Nelson's database)
• Developed disbibution channels to include foundations &
endowments and high net worth individuals initiated through
relationships with institutional consultants, accountants & CFP's
• Expanded sales to include accounts at wire houses and regional
brokerage firms
•
•

1981-1994
Kidder Peabody, Smith Barney, Tucker Anthony
Vice Prasldent-Flnanal Advisor
• Member of firm producer recognition clubs
• Sales Manager in 25 broker branch

Education

1973

Cornell University

Ithaca, New York
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MPS Hotel & Restaurant Administration

1971
University of Virginia
B.A. American Government & Economics

Interests and

activities

Charlottesville, Virginia

University of Virginia Board & Alumni work/Tennis, Running & Coaching
youth teams.
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.
Jonathan Moscou
Senior Vice President Equity Sales and Trading at Miller Tabak

Experience
Senior Vice President Equity Sales and Trading at Miller Tabak
March 2008 - Present (3 years 8 months)
Sr. Vice President/Head of Equity Trading at Dreman Value Management
June 2006 - February 2008 (1 year 9 months)
Sr. Equity Trader at Bank One Investment Advisors
October 1999 - October 2004 (5 years 1 month)
Head Equity Trader at Matrix Asset Advisors
February 1996 - October 1999 (3 years 9 months)

Education
scarsdale high school
1958-2001
Ohio Wesleyan University
BA, Politics & Government, 1986 - 1989
ohio wesleyan
BA, Politics & Government, 1986 - 1989

Page1
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NOV 02 2011
CHRISTOPHER D. RICH, Clerk
By KATHY JOHNSON
DEPUTY

Kimbell D. Gourley/ISB #3578
Erika P. Judd/ISB #8241
TROUT+ JONES +GLEDHILL +FUHRMAN +GOURLEY, P.A.
The 9th & Idaho Center
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
Email: kgourley@idalaw.com
Attorney for Plaintiffs

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
PROFITS PLUS CAPITAL
MANAGEMENT, L.L.C., a Delaware
limited liability company; and DOLLARS
AND SENSE GROWTH FUND, LP, a
Delaware limited partnership; and
ROBERT COLEMAN, an individual,

)
) Case No.: CVOC 1014540
)
) ORDER ON MOTION TO COMPEL AND
) MOTION FOR PROTECTIVE ORDER

~

)
)
vs.
)
)
JEFFREY PODESTA, an individual; and )
STREET SEARCH, L.L.C., a New Jersey )
)
limited liability company,
)
)
Defendants.
Plaintiffs,

--------------

)
JEFFREY PODESTA, an individual; and )
STREET SEARCH, L.L.C., a New Jersey )

limited liability company,
Counterclaimants,
vs.
PROFITS PLUS CAPITAL
MANAGEMENT, L.L.C., a Delaware
limited liability company; and STREET

)
)
)
)
)
)
)
)
)
)
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I

SEARCH DOLLARS AND SENSE
GROWTH FUND, LP, a Delaware limited
partnership; f/n/a DOLLARS AND SENSE
GROWTH FUND, LP, a Delaware limited
partnership; and ROBERT COLEMAN, an
individual,
Counterdefendants.

)
)
)
)

~

)
))

~~~~~~~~~~~~~~~·

THIS MATTER having come on before the Court on October 3, 2011, at
2:30 p.m. upon the Defendants' Motion to Compel and Motion for Protective
Order, the Plaintiffs having appeared by and through their counsel of record,
Trout• Jones• Gledhill• Fuhrman• Gourley, P.A., and the Defendants having
appeared by and through their counsel of record, Clark & Associates, oral
argument having been heard, and good cause appearing therefore,
IT IS HEREBY ORDERED, ADJUDGED, AND DECREED, AND THIS
DOES ORDER, ADJUDGE, AND DECREE:
1.

Defendants' Motion To Compel is granted in part subject to the

protective order set forth in paragraph 3 herein below;
a.

Plaintiffs shall produce to Defendants' counsel, Eric Clark,

the financial records of Dollars and Sense Growth Fund, LP., but Plaintiffs shall
have the right to redact from such financial information all reference to the names
and addresses of limited partners, investors, and/or potential clients;
2.

Defendants' Motion for Protective Order on disclosure of licensing

information relating to Defendants is denied and Defendants shall produce the
same in accordance with Plaintiffs' discovery requests; and
3.

A Protective Order is hereby issued by this Court in relation to

Plaintiffs' disclosure of financial information relating to Dollars and Sense Growth
ORDER ON MOTION TO COMPEL AND MOTION FOR PROTECTIVE ORDER - 2
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Fund, LP. as set forth in paragraph 1 above. The Plaintiffs' financial records may
only be reviewed and disclosed to Defendants' counsel, Eric Clark and
Defendants' certified public accountant, Gerald M. Lichen. Neither Mr. Clark nor
Mr. Lichen shall disclose any of this financial information to any other person or
third parties, including the Defendants, without further order of this Court.

DATED this

~V day of October, 2011.

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the

~day )~U~1, a true and

correct copy of the foregoing document was served as follows:
Eric R. Clark
CLARK & ASSOCIATES, ATIORNEYS
PO Box 2504
Ea le, ID 83616
Kimbell D. Gourley
Erika P. Judd
TROUT+ JONES +GLEDHILL +FUHRMAN
+ GOURLEY, P.A.
P.O. Box 1097
Boise, ID 83701

] First Class Mail
[ ] Hand Delivery
[ ] Facsimile (939-7316)
Overni ht Delive
b(] First Class Mail
[ ] Hand Delivery
[ ] Facsimile (331-1529)
[ ] Overnight Delivery
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A.M;------Fffi~~or-"".n"r'---- - - - - l P .M. .,

NOV 0 2 2011
Kimbell D. Gourley/ISB #3578
Erika P. Judd/ISB #8241
TROUT JONES GLEDHILL FUHRMAN GOURLEY, P.A.
The 9th & Idaho Center
225 North gth Street, Suite 820
P.O. Box 1097
Boise, ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
Email: kgourley@idalaw.com

0HRJsTOPNEA D. RICH
Sy KATHY BIEHL ' Clerk
Deputy

Attorney for Plaintiffs

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
PROFITS PLUS CAPITAL
MANAGEMENT, L.L.C., a Delaware
limited liability company; and DOLLARS
AND SENSE GROWTH FUND, LP, a
Delaware limited partnership; and
ROBERT COLEMAN, an individual,

)
) Case No.: CVOC 1014540
)
) FIFTH AFFIDAVIT OF ROBERT
) COLEMAN

~

)
)
)
)

Plaintiffs,

vs.

JEFFREY PODESTA, an individual; and )
STREET SEARCH, L.L.C., a New Jersey )
)
limited liability company,
)
Defendants.
)
---~--------------------------~------)
JEFFREY PODESTA, an individual; and )
STREET SEARCH, L.L.C., a New Jersey )
)
limited liability company,
)
)
Counterclaimants,
)
)

vs.

)
)
)

PROFITS PLUS CAPITAL
MANAGEMENT, LL.C., a Delaware
FIFTH AFFIDAVIT OF ROBERT COLEMAN

:

-:1r----

)
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limited liability company; and STREET
))
SEARCH DOLLARS AND SENSE
)
GROWTH FUND, LP, a Delaware limited )
partnership; f/n/a DOLLARS AND SENSE ~
GROWTH FUND, LP, a Delaware limited )
partnership; and ROBERT COLEMAN, an)
individual,
)
)
Counterdefendants.
STATE OF IDAHO
County of Ada

:ss
)

ROBERT COLEMAN, being first duly sworn upon oath, deposes and says
as follows:
1.

That I am one of the Plaintiffs, am over the age of eighteen years, am

mentally competent, and have personal knowledge of the facts stated herein·_

2_

Attached hereto as Exhibit A is a true and correct copy of the limited

partnership agreement for Dollars and Sense Growth Fund, LP.
3.

That at all times relevant hereto, and prior to 2009, Dollars and

Sense Growth Fund, LP has operated and done business in Idaho and has
maintained a physical office in Idaho.

Since May of 2010, the physical office of

Dollars and Sense Growth Fund, LP has been at 704 13th Avenue South, Nampa,
Idaho 83651.
4.

That pursuant to the limited partnership agreement for Dollars and

Sense Growth Fund, LP the general partner serves in the role of an "investment
adviser" for Dollars and Sense Growth Fund, LP, and the general partner's only
source of compensation is the payment of management and incentive fees for
managing the financial assets of Dollars and Sense Growth Fund, LP

All other

profits or losses are allocated to the partners based upon their capital accounts.
FIFTH AFFIDAVIT OF ROBERT COLEMAN
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5.

Dollars and Sense Growth Fund, LP 1s Confidential Offering

Memorandum, which was in effect at all times relevant hereto, sets forth the roles,
duties, and responsibilities of the general partner, and states in part:
MANAGEMENT OF THE PARTNERSHIP
The Partnership, Dollars and Sense Growth Fund, LP, is a Delaware limited
partnership formed in November 2000. The General Partner of the
Partnership, Profits Plus Capital Management, LLC, is a Delaware limited
liability company formed in June 2001. The General Partner of the
Partnership will make all the investment decisions for the Partnership. The
General Partner wlll administer the affairs of the Partnership, coordinating
and administering all financial activities, including preparation of tax returns,
financial statements, and, to the extent deemed advisable or appropriate by
the General Partner, special financial reports and quarterly statements to
Limited Partners. The General Partner has unlimited authority to administer
the financial activities of the Partnership.
6.

Profits Plus Capital Management, LLC, as the sole general partner of

Dollars and Sense Growth Fund, LP is a licensed "registered investment adviser"
with the state of Idaho and has been at all times relevant hereto.

However,

neither Street Search, LLC nor Jeffrey Podesta has ever been a licensed
"registered investment adviser" in Idaho or with any other state.
7.

The limited partners' capital accounts are based upon their

investments into Dollars and Sense Growth Fund, LP and the increase or
decrease in such investments. The general partner had no initial capital
investment into Dollars and Sense Growth Fund, LP and only has a capital
account if payment in full of the earned management and incentive fees has not
been made to the general partner by Dollars and Sense Growth Fund, LP_
8.

Street Search, LLC is asserting that it is a 50% general partner of

Dollars and Sense Growth Fund, LP and that it is entitled to be paid 50% of all
management and incentive fees earned to date and earned in the
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future. However, neither Street Search, LLC nor its principal, Jeffrey Podesta, are
or ever has been a "registered investment adviser" with any state and it is illegal for
a non "registered investment adviser" to directly or indirectly receive management
and/or incentive fees paid for management of an entity's financial assets and/or
investment advisory services given to the entity or its partners.
9.

Thus, the very contract Street Search, LLC is asserting exist, is

illegal and would subject Dollars and Sense Growth Fund, LP, Profits Plus Capital
Management, LLC, as general partner of Dollars and Sense Growth Fund, LP,
Street Search, LLC, and Jeffrey Podesta to sanctions by FINRA and the applicable
state agency charged with regulating securities activities (in Idaho this is the
Department of Finance).
FURTHER YOUR AFFIANT SAYETH NAUGHT.

. ;<rtl-

DATED th1s ~

day~

RCfBERTC0LEMAN

SUBSCRIBED AND SWORN to before me this
204&: 1t

.·
~SEB!.R~
N6tcsY·~
Stato .0.Udaho
•'

...

2nd

· Notary Public for Idaho
Residing at ~ i
'Commission ePifei:j]}g

day of November,

/2012:

f I

CERTIFICATE OF SERVICE

:< ~9

I HEREBY CERTIFY that on the day of November, 2011, a true and
correct copy of the foregoing document was served as follows:
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First Class Mail
Hand Delivery
,
Facsimile
(939-7316) -f>//1U r
Overnight Delivery

Eric R. Clark
CLARK &ASSOCIATES, ATTORNEYS
PO Box2504
Eagle, ID 83616
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Limited Partnership Agreement
OF Dollars and Sense Growth Fund, LP

This AMENDED AND RESTATED AGREEMENT made as of the 1s1
day of November 2007, between the undersigned parties hereto. Each party who executes
this Agreement as a general partner is hereinafter referred to as a "General Partner"; all
the other parties who shall execute this Agreement, or on whose behalf this Agreement is
hereafter executed, whether in counterpart, by separate instrument, pursuant to power of
attorney or otherwise, as limited partners, including the initial limited partner, arc
hereinafter referred to as "Limited Partners." General Partners and Limited Partners are
hereinafter referred to collectively as "Partners."
ARTICLE I - Organization
Section 1.1
Formation and Name. The parties hereto do hereby form a
linuted partnership under the name "Dollars and Sense Growth Fund, LP" (the
"Partnership") under the provisions of the Delaware Revised Uniforn1 Limited
Partnership Act, as amended (the "Partnership Act").
Section 1.2
Purpose. The Partnership's business and purpose is to seek
above average capital appreciation by investing in, and trading equities, options, private
placements and other securities and instruments (collectively "Securities"). Trading
decisions for the Partnership will be made by Profits Plus Capital Management, LLC, a
Delaware limited liability company and the General Partner of the Partnership.
Section 1.3
Term. The Partnership came into existence on February 4,
2001, the date that the Certificate of Limited Partnership was filed as provided in the
Partnership Act, and shall tem1inate on December 31, 2050, unless earlier terminated as
hereinafter provided or by operation oflaw.
Section 1.4
Principal Office. The principal place of business of the
Partnership shall be located at 704 13th Ave South, Nampa, Idaho 83651, or at such other
locations as may from time to time be detenllined by the General Partner.
Section 1.5
Net Asset Value. The "Net Asset Value" of the Partnership
shall mean the Partnership's total assets including all cash, cash equivalents and other
securities (each valued at fair market value), less total liabilities, detenllined in
accordance with generally accepted accounting principles, consistently applied under the
accrual method of accounting.
Section 1.6 Power of Attorney. Each Limited Partner, by the execution
of this Agreement, whether in counterpart, by separate instrument, by attorney-in-fact or
otherwise, does hereby irrevocably constitute and appoint the General Partner with full
power of substitution, its true and lawful attorney and agent, with full power and
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authority in its name, place and stead, to admit additional lllnited partners and general
partners to the Partnership, to file, prosecute, defend, settle or compromise any and all
actions at law or suits in equity for or on behalf of the Partnership with respect to any
claim, demand or liability asserted or threatened by or against the Partnership, and to
execute, acknowledge, deliver, file and record on behalf of the Partnership and each
Limited Partner in the appropriate public offices: (a) all certificates and other instruments
(including, without limitation, all counterparts of this Agreement, all amendments hereto,
the Certificate of Limited Partnership and all amendments thereto) which the General
Partner deems appropriate to qualify or continue the Partnership as a limited partnership
in the jurisdictions in which the Partnership may conduct business or which may be
required to be filed by the Partnership or any of the Partners under the laws of any
jurisdiction; (b) all instruments which the General Partner deems appropriate to reflect a
change in or modification or amendment of the Partnership or this Agreement in
accordance with the terms of this Agreement; ( c) all conveyances and other instruments
which the General Partner deems appropriate to reflect the dissolution and termination of
the Partnership; (d) certificates of assumed name; and (e) any brokerage, administrative,
selling, custodian, advisory, subscription and other agreements which the General Partner
deems necessary or desirable in connection with the Partnership's business. The Power of
Attorney granted herein shall be irrevocable and be deemed to be a power coupled with
an interest and shall survive the incapacity or death of any Limited Partner. Each Limited
Partner hereby agrees to be bound by any representation made by the General Partner and
by any successor thereto acting in good faith pursuant to such Power of Attorney, and
each Linlited Partner hereby waives any and all defenses which may be available to
contest, negate or disaffirm the action of the General Partner and any successor thereto
taken in good faith under such Power of Attorney. In the event of any conflict between
this Agreement and any instruments filed by such attorney pursuant to the Power of
Attorney granted in this Section 1.6, this Agreement shall control.
Section 1.7
Partnership Interests. The term "Interest" as used in this
Agreement is defined as an interest in the Partnership acquired upon the making of a
capital contribution by the General Partner or a Limited Partner ("Interest"). The General
Partner's capital contribution shall be represented by the General Partnership Interest. and
a Limited Partner's capital contributions shall be represented by a Limited Partnership
Interest. When used herein without qualification, the term "Interest" shall include both
Limited Partnership Interests and the General Partnership Interest, pari passu. Each
Linlited Partner (other than the Initial Linlited Partner) shall be required to contribute a
minimum initial capital contribution to the Partnership in an amount equal to at least one
hundred thousand dollars ($100,000), unless the General Partner, in its discretion, waives
such minimum subscription. The Interests may, but need not, be evidenced by
certificates.
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ARTICLE II - General Partner

Section 2.1
Management. Subject to the limitations of this Agreement,
the General Partner shall have full, exclusive and complete control of the management,
operations and policies of the Partnership and the Partnership's affairs for the purposes
herein stated and shall make all decisions affecting Partnership affairs, including the
power to enter into contracts with third parties (including affiliates of the General
Partner) for investment management services, brokerage services, administrative
services, custodial services and other services. Such services also may be performed by
the General Partner or its affiliates at rates which may exceed the lowest rates that might
otherwise be available to the Partnership. The General Partner may take such other
actions as it deems in the best interests of the Partnership or necessary or desirable to
manage or promote the business of the Partnership, including, but not limited to, the
following: (a) to purchase, hold, and sell Securities and other investments and
instruments; (b) to hold the assets of the Partnership not so invested or uninvested; (c) to
borrow money on a secured or unsecured basis from banks, brokers, financial institutions
or other persons; (d) to conduct margin accounts with brokers, dealers or other financial
institutions or persons; (e) to open, maintain and close bank accounts; (t) to sign checks;
(g) to pay or authorize the payment of distributions to the Partners and ofliabilities of the
Partnership such as management fees, incentive allocations, redemption fees, brokerage
commissions and other transaction expenses, custodial fees, legal and accounting fees,
registration and other fees of governmental agencies and other foes and expenses; and (h)
generally, to act for the Partnership in all matters incidental to the foregoing, including
the preparation and filing of all Partnership tax returns and the making of such tax
elections and detemiinations as appear to it appropriate. The General Partner shall be the
"tax matters partner" as defined in Section 6231 of the Internal Revenue Code of 1986, as
amended (the "Code"). The General Partner may cause the Partnership to make, refrain
from making and, once having made, revoke the election referred to in Section 754 of the
Code or any other election affecting the computation of partnership income required to
be made by the Partnership pursuant to Section 703(b) of the Code and any similar
elections provided by state or local law or any similar provision enacted in lieu thereof.
Section 2.2
Other Business. The General Partner may engage in other
business activities and shall not be required to refrain from any other activity or disgorge
any profits from such activity. The General Partner may engage in, execute transactions
with, pay brokerage commissions and selling commissions to, compensate with
Partnership funds and otherwise do business with any person, firm or corporation
notwithstanding that such person, furn or corporation is an affiliate (or an affiliate of an
affiliate) of any Partner.
Section 2.3
Compensation and Reimbursement. The General Partner
shall share in all Partnership income, gains, losses, deductions and credits to the extent of
its Interest. The General Partner and its affiliates may advance funds and incur expenses
in the organization and promotion of the Partnership for which it or its affiliates will be
reimbursed by the Partnership.
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Section 2.4
Management Fee. At the beginning of each calendar
month, the account of each Limited Partner shall be debited, and the capital account of
the General Partner credited, a management fee equal to one-twelfih of one and a half
percent (1/12 of I V2%) of the Net Asset Value of each Limited Partner's Book Capital
Account (as hereinafter defmed). For the purpose of calculating the management fee, the
Net Asset Value of each Lin1ited Partner's Book Capital Account shall be determined
before reduction for incentive allocations, if any, accrued or payable on such date.
Section 2.5
Incentive Allocation of the General Partner. In addition,
except as modified by Section 2.6, the General Partner shall be allotted and paid an
incentive allocation equal to 20% of the Net New Appreciation of each Limited Partner's
Book Capital Account during each calendar quarter.
(a) Net New Appreciation is the increase in a Limited Partner's
Book Capital Account over the Linlited Partner's highest prior Book Capital Account
("Maxinmm Capital Account") from which a profit share was allocated to the General
Partner, adjusted for contributions and withdrawals as follows:
(i) A Partner's initial Maxinmm Capital Account shall be
equal to his or her capital contribution. A record of each Linlitcd Partner's Maximum
Capital Account will be maintained by the Partnership.
(ii) Upon receipt of a capital contribution from a Partner,
that Limited Partner's Maximum Capital Account will be increased by an identical
amount.
(iii) Upon payment of a withdrawal of capital, the Partner's
Maximum Capital Account will be reduced in the same proportion that the withdrawal
reduces a Linlited Partner's Book Capital Account.
(b) Except as modified below in this Section 2.6, at the end of a
calendar quarter when Net New Appreciation exists in a Limited Partner's Book Capital
Account (and, for withdrawals of capital at any time other than a calendar quarter-end, at
the end of the Fiscal Period when the withdrawal occurs), the incentive allocation equals
to 20% of the Net New Appreciation shall be debited from the Book Capital Account for
the Limited Partner and credited to the General Partner.
(c) After the debit of the incentive allocation, the Limited
Partner's resulting Book Capital Account shall become that Linlited Partner's new
Maximum Capital Account.
(d) The amount calculated by the General Partner to be due
pursuant to this Section 2.5 shall be available for withdrawal by the General Partner
during any Fiscal Period.
Section 2.6

Investments by Affiliates and Certain Linlitcd Partners.
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The General Partner may, but is not required to. modify its incentive allocation or
expense reimbursement with respect to any Partner who is: (i) a limited partnership,
individual, or other entity having other business arrangements with the General Partner,
in order to compensate for fees or services or other consideration received by the General
Partner through other means, (ii) an individual or entity which makes, in the opinion of
the General Partner, an exceptionally large Capital Contribution to the Partnership which
improves the Partnership's cash or assets position and thereby results in extraordinary
benefits to the Partnership, or (iii) was invested in the Partnership prior July 12, 2001.
Such modification may be effectuated by a rebate to such Partner, an adjustment to such
Partner's Capital Account, or any other method reasonably deternlined by the General
Partner; provided, however, that such modification shall not affect the rights or
obligations of any Partners other than the General Partner and the Partners as to whom
the modification is eflective.
Section 2. 7 General Partner's Capital Contributions. The General
Partner may contribute a greater amount to the Partnership. The General Partner may
withdraw or receive a distribution of any portion of its Interest upon notice to the Limited
Partners.
Section 2.8
No Personal Liability for Return of Capital. The General
Partner shall not be personally liable for the return or repayment of all or any portion of
the capital contributions or profits of any Partner (or assignee), it being expressly agreed
that any such return or repayment of capital or profits made pursuant to this Agreement
shall be made solely from the assets of the Partnership (which shall not include any right
of contribution from the General Partner).
Section 2.9
Expenses to be Borne by the General Partner. Except as
otherwise expressly agreed by the General Partner, the Partnership shall be responsible
for all costs, liabilities, and expenses incurred in connection with the operation and
conduct of its business including, without limitation, brokerage commissions and other
transaction fees, management fees, incentive allocations, redemption fees, legal,
accounting fees, administrative fees, custodial fees, expenses related to providing the
Partnership with facilities required for the compilation of records with respect to its
operations and the preparation of all reports to Partners, expenses of reproducing and
mailing reports to Partners, and extraordinary expenses.
Section 2.10 Appointment of Brokers. The General partner may
designate from time to time one or more brokers, dealers, Selling and Servicing Agents,
banks, introducing brokers or other financial institutions or persons, including affiliates
of the General Partner (collectively "brokers") to execute transactions with or on behalf
of the Partnership and to perform such other services for the Partnership as such broker
and the General Partner may agree upon from time to time.
Section 2.11 01Terings of Limited Partnership Interests. The General
Partner shall have the authority to cause the Partnership from time to time, at the expense
of the Partnership or otherwise, to offer Limited Partnership lntcrests for sale by means
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of public or private o1Ierings on a continuous basis or otherwise and, in connection
therewith, to cause the Partnership to prepare and file such registration statements,
disclosure documents, amendments, selling agreements and other documents and
agreements as the General Partner shall deem advisable to offer and qualify the Limited
Partnership Interests for sale under the securities laws or any other applicable laws of the
United States and such states and foreign countries as the General Partner shall deem
appropriate. The General Partner, its affiliates or third parties may advance funds or incur
expenses in connection with any such offering of Limited Partnership Interests for which
it, its affiliates and such other persons shall be reimbursed by the Partnership, subject to
any restrictions to which they may agree or which may be imposed by any applicable law
or administrative regulation. In addition, in connection with any such offering of Limited
Partnership Interests, the General Partner shall have the right and the authority,
exercisable in its sole discretion upon written notice to the Limited Partners, to amend the
provisions of this Agreement in order to amend, modify, liberalize or restrict the terms
and conditions upon which existing or additional Limited Partners may make additional
capital contributions to the Partnership or may be admitted to the Partnership and the
terms and conditions upon which Limited partners may redeem Limited Partnership
Interests.
Section 2.12 Withdrawal. Except as provided in Section 7.2, below, the
General Partner may not withdraw from the Partnership except upon 30 days' prior
written notice to the Limited Partners.
Section 2.13 Additional or Substitute General Partner(s). The General
Partner, in its sole discretion, may admit one or more additional partners as a general
partner and substitute one or more partners as a general partner as of any calendar
month-end upon thirty (30) days' prior written notice to the Partners.
Section 2.14 Provisions relating Lo "New Issues". The Partnership may
purchase securities that are part of public distributions of new securities being sold by an
issuing company, commonly known as Initial Public Offerings ("IPOs") or ("new
issues"). The term "new issue" generally means "any initial public offering of an equity
security'' and specifically excludes convertible and preferred securities, most ADRs,
investment grade asset backed securities, and mutual fund shares. Investments in a new
issue may invoke certain rules governing Partners who are involved in the securities
industry.
Formerly, the NASD required that the Partnership purchase hot issues in
an account separate from its normal trading accounts. However, the Partnership intends
to "maintain one account but adjust the capital accounts of restricted persons to remove
any gains (or losses) attributable to new issues." In addition, the Partnership will permit
restricted persons to participate in subsequent gains after the initial IPO, without a sale
from a separate account and a repurchase in the general account of the Partnership. The
Partnership intends to use the closing price on the first day of public trading while
attempting to accomplish the transfer as early as possible (and where an easily obtainable
and objective price is available) which should limit the time period where all Partners'
interests are not entirely aligned.
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ARTICLE III - Limits of Liability of General Partner
Section 3.1
Limits of Liability. The General Partner shall not be liable
to the Partnership or any of its Partners for any act or failure to act taken or omitted by
them in good faith and in a manner reasonably believed to be in or not opposed to the
best interests of the Partnership if such act or failure to act did not constitute negligence,
misconduct or a breach of fiduciary obligations.

ARTICLE IV - Limited Partners
Section 4.1
Rights and Obligations. The rights and obligations of the
Limited Partners are governed by the provisions of the Partnership Act and by this
Agreement. Except as otherwise provided herein, no Limited Partner shall be personally
liable for any of the debts of the Partnership or any losses thereof beyond the amount of
its capital contribution and profits attributable thereto (if any), whether or not distributed,
together, with interest thereon, except to the extent expressly provided in the provisions
of the Partnership Act. No Linuted Partner shall take part in the management of the
business of or transact any business for the Partnership, and no Limited Partner shall
have power to sign for or to bind the Partnership. No Limited Partner shall be entitled to
the return of its contribution except (a) to the extent, if any, that distributions made, or
deemed to be made, pursuant to this Agreement may be considered as such by law, (b)
upon dissolution of the Partnership or (c) upon withdrawal or redemption and then only
to the extent provided for in this Agreement. No Limited Partner shall have priority over
any other Linuted Partner either as to the return of capital contributions or as to profits,
losses or distributions.

Section 4.2
Admission of Additional Linlited Partners. Subject to the
rights reserved to the General Partner in Section 2.11, above, and compliance with
applicable laws, the General Partner may, at its option, adnut additional Limited Partners
to the Partnership as of the close of business on the first business day of any calendar
month or at such other times as the General Partner may determine.
Section 4.3
Capital. Subject to the rights reserved to the General
Partner in Section 2.11, above, and compliance with applicable laws, each Limited
Partner (other than the Initial Limited Partner) shall be required to contribute a minimum
capital contribution to the Partnership equal to one hundred thousand dollars ($100,000).
The General Partner shall have the right to refuse any initial or additional capital
contribution in whole or in part for any reason and may, in its sole discretion, waive the
amount of such nlinimum capital contribution from time to tin1e.
Section 4.4
Redemption of Interests. The Partners recognize that the
profitability of the Partnership depends upon long-term, uninterrupted investment of
capital. It is agreed, therefore, that Partnership profits may be automatically reinvested
and that distributions of capital and gains, if any, to the Partners will be on a linlited
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basis. Nevertheless, the Limited Partners contemplate the possibility that one or more of
their number may elect to realize and withdraw gain, if any, or may desire to withdraw
capital, prior to the dissolution of the Partnership pursuant to the redemption provisions
of this Agreement.
Section 4.5
Mandatory Withdrawal. If the General Partner in his sole
discretion deems it to be in the best interest of the Partnership, he may require any
Limited Partner to withdraw from the Partnership at any month-end on not less than I 0
days prior written notice.
Section 4.6
No Transfer. No Limited Partner shall have the right to
assign or transfer all or some of its Linlited Partnership Interest without the prior consent
of the General Partner, which consent may be withheld, delayed, conditioned or granted
for any reason in the General Partner's sole discretion.
ARTICLE V - Accounting

Section 5.1
Books of Account, Fiscal Year. Proper books of account
shall be kept under the accrnal method of accounting, and there shall be entered therein
all transactions, matters and things relating to the Partnership's business as arc required,
and in accordance with generally accepted accounting principles, except as otherwise
expressly provided in this Agreement. Each Partner shall have access at reasonable times
and at reasonable intervals to all books, records and accounts of the Partnership during
nom1al business hours at the offices of the Partnership. The fiscal year of the Partnership
shall end on December 3 lst of each year unless otherwise required by Section 706(s) of
the Code and the Treasury Regulations promulgated thereunder.
Section 5.2
Valuation. Except as otherwise expressly provided in this
Agreement, in determining the accounts of the Partnership for all purposes, the assets and
liabilities of the Partnership shall be valued based upon the prices (as reported by the
Partnership's Prime Broker) for such securities and in accordance with generally
accepted accounting principals, consistently applied under the accrual method of
accounting, and the Partnership may, but shall not be required to, set up reserves against
doubtful accounts and contingent, undetemlined and unliquidated liabilities. Options
shall be valued as priced by the Partnership's Prime Broker or an independent pricing
service selected by the General Partner. The General Partner shall have the discretion to
modify the foregoing valuations if and to the extent that the General Partner shall
determine that such modifications are advisable in order to reflect restrictions upon
marketability, difterences between the market value and the basis of the assets for federal
income tax purposes or other factors a1Tecting the value of assets.
Section 5.3
Annual Reports. As soon as practicable after the close of
each tax year of the Partnership, the General Partner or agents thereof shall prepare and
mail to each Partner a report setting forth as of the end such annual period:
(a)
Commencing with the
Fiscal Year ending December 31, 2007, audited
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financial statements of the Partnership prepared
by the Partnership's independent certified
public accountants
(b)

The Net Asset Value

of the Partnership;
(c)
The closing Capital
Account of each Partner and the manner of its
calculation; and
Any
other
(d)
information necessary to enable Partners to
prepare their individual income tax returns;
provided that, in the event that the Partnership has invested in any
other Partnership or other entity, such report may be based as to such investment upon
the fmancial statements of such other Partnership or other entity without an examination
of such fmancial statements by the Auditor.
Section 5.4
Reports and Quarterly Statements. On a quarterly basis, or
at other times during the year, the General Partner may cause to be prepared and
delivered to each Limited Partner a report indicating the results of operations.
ARTICLE VI - Profit and Loss
Section 6.1
Capital Accounts. The Partnership shall establish for each
Partner a capital account for income tax purposes ('Tax Capital Account") and a capital
account for financial accounting purposes ("Book Capital Account"). The initial balance
of the Tax Capital Account and the Book Capital Account for each Partner shall be the
initial capital contribution made to the Partnership by such Partner and shall be adjusted
as provided in this Article.
Section 6.1.1 Tentative Share of Net Profit or Net Loss. For each Period,
the Partners' percentage shares of Net Profit or Net Loss, for purposes of tentative
allocations to Capital Accounts, will equal their respective Partnership Percentages at the
beginning of such Period. For each Period, the s.hare of Net Profit or Net Loss that will be
allocated to, and will be the basis for adjustments to, Interim Accounts, shall be the
Interim Account Percentage at the beginning of such Period.
Section 6.1.2 Tentative Share of Hot Issue Profit or Hot Issue Loss. For
each Period, the Partners' percentage shares of Hot Issue Profit or Hot Issue Loss as to
each Hot Issue that was held in the Hot Issue Account during such Period, for purposes
of tentative allocations to Capital Accounts, will equal their respective Hot Issue
Percentages as to such Hot Issue at the beginning of such Period. For each Period, the
share of Hot Issue Profit or Hot Issue Loss as to each Hot Issue that was held in a Hot
Issue Account during that Period, that will be allocated to, and will be the basis for
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adjustments to, Interim Accounts, shall be the Interim Account Hot Issue Percentage as
to such Hot Issue at the beginning of such Period.
Section 6.2
Adjustments to Tax Capital Accounts. The initial balance
of the Tax Capital Account of each Partner shall be:
(a)
increased by (i) any cash and the fair market value of other
property contributed to the Partnership by such Partner in addition to such Partner's
original capital contribution, (ii) the distributive share of Partnership taxable income of
such Partner, and (iii) the distributive share of Partnership income of such Partner exempt
from Federal income taxation and
(b)
decreased by (i) the amount of cash and the adjusted basis of other
property distributed to such Partner, (ii) the distributive share of Partnership taxable
losses of such Partner (including capital losses), and (iii) the distributive share of
Partnership expenditures of such Partner [including expenditures described in Section
705(a)(2)(B) of the Code].
Section 6.3
Adjustments to Book Capital Accounts. The initial balance
of the Book Capital Account of each Partner shall be:
(a)
increased by (i) any cash and the fair market value ofother
property contributed to the Partnership by such Partner in addition to such Partner's
original capital contribution, and (ii) positive adjustments made to such Partner's Book
Capital Account in accordance with Section 6.4 below; and
(b)
decreased by (i) the amount of cash and the fair market value of
other property distributed to such Partner (net of liabilities recorded on such property that
such Partner is considered under Section 752 of the Code to assume or take subject to),
and (ii) negative adjustments made to such Partner's Book Capital Account in accordance
with Section 6.4, below.
Section 6.4
Additional Adjustments to Book Capital Account. As of the
close of business on (a) the last business day of each calendar month, (b) if other than the
last business day of a calendar month, the day on which an actual or deemed distribution
of any Partnership property is made in cash or in kind or by redemption of any Interest or
otherwise, and (c) if other than the last business day of a calendar month, the day on
which any cash or other property is contributed to the Partnership, the Book Capital
Account of each Partner shall be adjusted as follows:
(i)
the Net Asset Value of the Partnership's assets shall be determined
in accordance with Section 1.5, above, without reduction for any accrued incentive
allocations; and
(ii)
each Partner's pro rata share of any increase or decrease in the Net
Asset Value of the Partnership as compared to the last determination of the Net Asset
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Value of lhe Parlnership for purposes of this Section 6.4 shall be determined and shall be
credited or charged to the Book Capital Account of such Partner; and
(iii)
any management fees, incentive allocations and redemption fees
paid or payable to the General Partner as of the adjustment date with respect to a Limited
Partner's Book Capital Account (as determined in accordance with Section 2.3, above)
shall be charged against the Book Capital Account of such Limited Partner.
Section 6.5
Allocation of Tax Profit and Loss. Subject to Section 6.7
below. all items of income, gain, loss and deduction [including items of income or gain
which arc not subject to Federal income taxation and expenditures described in Section
705(a)(2)(B) of the Code] shall be allocated among the Partners for each fiscal year of
the Partnership as follows:
Ordinary Income and Ordinary Expense which properly relate to
(a)
an Accounting Period under the Partnership's method of accounting shall be allocated
among all Partners in proportion to the balance in each Partner's Book Capital Account as
of the beginning of the accounting period in which earned or incurred; and
(b)
After all adjustments to Book Capital Accounts under Section 6.4,
above, have been made for the fiscal year of the Partnership and after all the allocations
under§ 6.5(a), above, for the fiscal year of the Partnership have been made, the extent to
which a Partner's Book Capital Account exceeds its Tax Capital Account ("Positive
Disparity") or the extent to which a Partner's Tax Capital Account exceeds its Book
Capital Account ("Negative Disparity") shall be determined. Capital Gain and Capital
Loss shall then be allocated as follows:
(i)
Capital Gain shall be allocated to
each Partner who redeemed all of its Interest during such fiscal
year to the extent of the Positive Disparity of such Partner in the
ratio that such Positive Disparity bears to the total Positive
Disparity of all Partners who redeemed all of their Interests during
such fiscal year. Capital Gain remaining after such allocation shall
be allocated to all other Partners to the extent of each such
Partner's Positive Disparity in the ratio that such Positive Disparity
bears to the total remaining Positive Disparity of all such Partners.
(ii)
Capital Loss shall be allocated to
each Partner who redeemed all of its Interest during such fiscal
year to the extent of the Negative Disparity of such Partner in the
ratio that such Negative Disparity bears to the total Negative
Disparity of all Partners who redeemed all of their Interests during
such fiscal year. Capital Loss remaining after such allocation shall
be allocated to all other Partners to the extent of such Partner's
Negative Disparity in the ratio that such Negative Disparity bears
to the total remaining Negative Disparity of all such Partners.
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(iii)
If after the foregoing allocations under § 6.5(b)(i) and (ii),
above, there remains Capital Gain or Capital Loss to be allocated, all remaining Net
Capital Gain or Net Capital Loss, as the case may be, shall be allocated among all
Partners with Interests remaining in the ratio that each such Partner's Book Capital
Account balance bears to the balance of the Book Capital Accounts of all such Partners.
Notwithstanding the provisions of the foregoing provisions of this
(c)
Article Vl, if any allocation would produce a deficit in the Book Capital Account or Tax
Capital Account of any Limited Partner, the portion of such allocation which would
create such deficit shall instead be allocated to the Book Capital Account or Tax Capital
Account, as applicable, of the General Partner.

terms

Section 6.6
Definitions. For purposes of this Article, the following
s h a 11
have
the
following
meanings:

(a)
Accounting Period shall mean a calendar month or any period of
shorter duration from the last preceding Accounting Period until any of the dates
specified in Section 6.4 above.
(b)
Capital Gain or Capital Loss shall mean the gain or loss
recognized by the Partnership for Federal income tax purposes attributable to a capital
asset, including the gain or loss attributable to a "Section 1256 contract", as defined by
Section 1256 of the Code, and any other asset the recognition of gain or loss of which,
for Federal income tax purposes, is not dependent upon the sale or other disposition
thereof.
(c)

Net Capital Gain shall mean the excess of Capital Gain over

(d)

Net Capital Loss shall mean the excess of Capital Loss over

Capital Loss.

Capital Gain.
(e)
Ordinary Income shall mean all items of Partnership mcome or
gain other than Capital Gain.
(t)
Ordinary Expense shall mean all items of Partnership loss or
expense other than Capital Loss.

Equitable Allocations. The General Partner may make such
Section 6. 7
other or additional allocations of income, gain, loss and deduction among the Interests or
the Partners as are, in the General Partner's reasonable discretion, equitable in order to
eliminate, to the extent possible, any disparities existing between the Book Capital
Accounts and Tax Capital Accounts of the Partners and to allocate income, gain, loss and
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deduction for Federal income tax purposes among the Partners in accordance with their
respective Interests in the Partnership.
ARTICLE VII - Distributions of Partnership Income; Redemptions, Withdrawals
by Partners

Section 7.1
Distributions to Partners. The General Partner shall have
sole discretion in determining the amount and frequency of distributions (other than
withdrawals or redemptions by Limited Partners) that the Partnership shall make. All
distributions shall be made, in the discretion of the General Partner, on a pro rata basis, in
Securities selected by the General Partner or in cash, or partly in Securities selected by
the General Partner and partly in cash. Notwithstanding this provision, it is the intention
of the Partnership, in general, to make distributions in cash.
Section 7.2
Redemptions. Subject to the rights reserved to the General
Partner in Section 2.11, above, and compliance with applicable laws, (a) upon a material
change in control of the General Partner, or (b) upon the close of business on the last
business day of each calendar month, any Linuted Partner, upon 30 days' prior written
notice (including by facsimile) to the General Partner, may cause the Partnership to
redeem all or a portion of such Lin1itcd Partnership Interest, subject to the restrictions
and provisions for reserves set forth herein. The General Partner, in its sole discretion,
may waive the foregoing restriction from time to time; however, any Interest or portion
thereof which is redeemed prior to the end of the first full 12-month period following its
purchase will be charged a Redemption Fee equal to 3.0% of the Net Asset Value of the
Interest being redeemed. A Limited Partner's redemption will become efTective on the
last Business Day of the Calendar Quarter ("Redemption Date") during which such
Limited Partner shall have given timely notice of redemption. Distribution of partial
withdrawal requests pursuant to this section shall be made as soon as practicable
following said Redemption Date; for total withdrawal requests, 90% shall be distributed
as soon as practicable following said Redemption Date and final settlement of the full
amount of such distribution shall be made as promptly as practicable after completion of
final reconciliation of valuations for the Redemption Date (generally not to exceed 120
days after withdrawal).
Section 7.3
Withdrawal of a Limited Partner. The withdrawal of a
Limited Partner shall occur in the event of the death, expulsion, legal incapacity or
bankruptcy of the Limited Partner or upon its request for redemption of all its Interest or
if for any other reason it ceases to be a Limited Partner (other than the tenllination of the
Partnership).
Section 7.4
Timing of Withdrawal. Withdrawal of a Limited Partner
shall not occur for purposes of computing the withdrawing Limited Partner's distributive
interest pursuant to this Agreement until the last business day of the calendar quarter in
which both (a) such event has taken place and (b) the General Partner has been
appropriately informed in writing of such event. For all other purposes of this
Agreement, such withdrawal shall be deemed to have occurred on the date upon which
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notice or knowledge thereof is received at the principal place of business of the
Partnership.
Section 7.5
Distribution on Withdrawal. Upon the withdrawal of a
Limited Partner or upon the termination of the Partnership, all in accordance with the
terms of this Agreement, each withdrawing Limited Partner, or each Partner, as the case
may be, shall be paid its respective distributive interest in cash or, in the discretion of the
General Partner, on a pro rata basis, in Securities or Precious Metals selected by the
General Partner or in cash; or partly in Securities or Precious Metals selected by the
General Partner and partly in cash. Notwithstanding this provision, it is the intention of
the Partnership, in general, to make distributions in cash.
Section 7.6
Continuance of Partnership. Neither the complete nor
partial withdrawal of a Limited Partner, in and of itself, shall terminate or dissolve the
Partnership.
Section 7.7
Rights and Obligations Upon Withdrawal. Upon the
complete withdrawal of a Liniited Partner, all of its rights in specific Partnership property
of every kind whatsoever, including, but not liniited to, all books of account, records, and
papers of the Partnership, shall immediately and without further assignment, pass to and
become vested in the remaining or surviving Partners. The withdrawing Limited Partner
and its legal representatives shall have only the right to receive the distributions to
withdrawn Liniited Partners provided for under this Agreement; provided, however, that
a withdrawn Limited Partner and its legal representatives shall continue to have access to
the books and records of the Partnership and such other data to the extent necessary to
obtain full information with respect to its distributive interest.
Section 7.8
Successor Obligations Upon Death or Legal Disability of
Limited Partner. Upon the death or legal disability of a Linllted Partner, its interest in the
Partnership shall pass to its legal representatives. Each Liniited Partner expressly agrees
that in the event of its death it waives on behalf of itself and its estate, and it directs the
legal representatives of its estate and any person interested therein to waive, the
furnishing of any inventory, accounting, or appraisal of the assets of the Partnership and
any right to an audit or examination of the books of the Partnership.
Section 7.9
Directed Withdrawal. The General Partner, at any tin1e and
for any reason in its sole discretion, may give 10 days' notice in writing to any Limited
Partner requiring that such Liniited Partner shall withdraw, in full or in such part as
specified in such notice, from the Partnership upon a date specified in the notice. Upon
the date specified as the withdrawal date in such notice, the Liniitcd Partner designated in
the notice, if required to withdraw in full, shall be deemed to have withdrawn from the
Partnership without any further action either on the part of such Limited Partner or on the
part of any other Partner. Thereafter, the interest of the Linlited Partner so designated in
the notice shall be treated in the same manner as the interest of a withdrawn Partner, and
it shall have only the rights of a withdrawn Partner, as provided in this Agreement.
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ARTICLE VIII - Indemnification

Indemnification of the General Partner and its Affiliates.
Section 8.1
(a) ln any threatened, pending or completed action, suit, or proceeding to which the
General Partner was or is a party or is threatened to be made a party by reason of the fact
that it is or was the General Partner of the Partnership, the Partnership shall indemnify,
defend, and hold harmless the General Partner and its "affiliates" (as dcfmcd below)
from and against any loss, liability, damage, cost, expense (including, without linlitation,
attorneys' and accountants' fees and expenses incurred in defense of any demands,
claims, or lawsuits), judgments and amounts paid in settlement (collectively, "Losses"),
incurred by them if the General Partner acted in good faith and in a manner it reasonably
believed to be in or not opposed to. the best interests of the Partnership and, provided that
the omission, act or conduct that was the basis for such Losses was not the result of
nlisconduct or negligence and was taken or onlitted in good faith and in the reasonable
belief that it was taken or onlitted in, or not opposed to the best interests of the
Partnership. Any indemnification hereunder, unless ordered by a court, shall be made by
the Partnership only as authorized in the specific case and only upon a detem1ination by
independent legal counsel in a written opinion that indemnification of the General
Partner or its affiliates is proper under the circumstances. To the extent that the General
Partner or its affiliates have been successful on the merits or otherwise in defense of any
action, claim, suit or proceeding, or issue or matter presented therein, the opinion of
independent legal counsel shall not be required and the Partnership shall indemnify them
against any Losses incurred by them in connection therewith. The termination of any
action, suit or proceeding by judgment, order or settlement shall not create, of itself, a
presumption that the General Partner or its affiliates did not act in good faith and in a
manner which they reasonably believed to be in or not opposed to the best interests of the
Partnership.
(b)
The Partnership may advance funds to the General Partner and its
affiliates for legal expenses and other costs incurred as a result of a legal action if the
General Partner or its affiliates, as applicable, undertake to repay the advanced funds to
the Partnership in cases in which they would not be entitled to indemnification under this
Article VIII.
(c)
As used in this Article Vlll, the term "affiliate" of the General
Partner shall mean the following: (i) any natural person, partnership, corporation,
association or other legal entity directly or indirectly owning, controlling, or holding with
power to vote I 0% or more of the outstanding voting securities of the General Partner;
(ii) any partnership, corporation, association or other legal entity I 0% or more of whose
outstanding voting securities arc directly or indirectly owned, controlled, or held with
power to vote by the General Partner; (iii) any natural person, partnership, corporation,
association or other legal entity directly or indirectly controlling, controlled by or under
common control with, the General Partner; or (iv) any person who is a partner, officer or
director of the General Partner.
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Section 8.2
Indemnification by Partners. In the event the Partnership or
the General Partner or any of its affiliates is made a party to any claim, dispute or
litigation or otherwise incurs any Losses as a result of or in connection with (a) any
Partner's (or its assignee's) activities, obligations or liabilities unrelated to the
Partnership's business, or (b) any failure or alleged failure on the part of the Partnership
or the General Partner to withhold from income allocated or deemed to be allocated to
any Partner or its assignees (whether or not distributed) any amounts with respect to
which Federal income tax withholding was required or alleged to have been required,
such Partner (or its assignees cumulatively) shall indemnify and reimburse the
Partnership and the General Partner for all Losses incurred by the Partnership and the
General Partner in connection therewith.
ARTICLE IX - Termination

Section 9.1
Dissolution. The Partnership shall terminate and shall
immediately be dissolved on December 31, 2050, or earlier (a) upon the death, legal
disability, incapacity, insolvency, bankruptcy, dissolution or withdrawal of the General
Partner, (b) at the election of the General Partner or of all General Partners if there is
more than one General Partner, ( c) upon the insolvency or bankruptcy of the Partnership.
If there is more than one General Partner, the Partnership shall tcmrinatc and shall
inunediately be dissolved upon the death, legal disability, incapacity, insolvency,
bankruptcy, dissolution or withdrawal of any General Partner unless the remaining
General Partner(s) elect to continue the Partnership. The death, legal disability,
incapacity, insolvency, bankruptcy, dissolution or withdrawal of any Linlited Partner
shall not result in the dissolution or termination of the Partnership.
Section 9.2
Final Accounting. Upon the dissolution of and failure to
reconstitute the Partnership, an accounting shall be made of the accounts of the
Partnership and of the Book Capital Account of each Partner, and of the Partnership's
assets, liabilities and changes in financial condition from the date of the last previous
accounting to the <late of such dissolution. The General Partner, or such person or persons
designated by it, shall act as liquidating trustee or trustees and inunediately proceed to
wind-up and ternrinate the business and alTairs of the Partnership and liquidate the
property and assets of the Partnership. In the event the dissolution is caused by the death,
legal disability, incapacity, dissolution, insolvency or bankruptcy of the sole remaining
General Partner, the liquidating trustee or trustees shall be designated in accordance with
the majority in interest of the Limited Partners.
Section 9.3
Distribution. Upon the winding-up and temrination of the
business and affairs of the Partnership, its liabilities and obligations to creditors and all
expenses incurred in liquidation shall be paid, and its remaining assets shall be
distributed pro rata to the Partners in accordance with their respective Book Capital
Accounts as deternrined under Article VI; provided, however, that, in the event of the
dissolution or liquidation of the Partnership prior to such time as the Partnership's
organizational expenses have been completely amortized, these amounts will be deducted
from the Net Asset Value of the Partnership prior to the distribution of each Limited
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Partner's distributive interest.
Section 9.4 Use of Finn Name Upon Dissolution. At no time during the
operation of the Partnership or upon the tem1ination and dissolution of the Partnership
shall any value be placed upon the firm name, or the right to its use, or to the goodwill, if
any, attached thereto, either between the Partners or for the purpose of detemlining any
distributive interest of any Partner in accordance with this Agreement. The legal
representatives of any deceased Partner shall not have any right to claim such value.
Section 9.5
Balance Owed by a General Partner. In the event that there
is a negative balance in the Book Capital Account of the General Partner upon liquidation
after all adjustments to Book Capital Accounts have been made hereunder, whether by
reason of losses in liquidating Partnership assets or otherwise, the negative balance shall
represent an obligation from the General Partner to the Partnership to be paid in cash by
the close of the taxable year in which such liquidation occurs or, if later, within 90 days
after such liquidation, and the amount thereof shall be distributed to creditors of the
Partnership or to the Partners with a positive balance in their Book Capital Accounts in
accordance with Section 9.3 above.
ARTICLE X - Miscellaneous

Section 10.l Notices. All notices or other communications required or
pemlitted to be given pursuant to this Agreement shall be effective only if in writing and
shall be considered as properly given or made if sent by facsimile, if personally
delivered, mailed, postage prepaid, or if telegraphed, by prepaid telegram, and addressed,
if to the General Partner, to it at the address of the Partnership, and if to a Limited
Partner, to the address of such Linlited Partner as reflected in the books and records of
the Partnership from time to time. Any Linlited Partner may change its address by giving
notice in writing to the General Partner stating its new address, and the General Partner
may change its address by giving such notice to all Partners. Commencing on the 10th
day after the giving of such notice, such newly designated address shall be such Partner's
address for the purpose of all notices or other communications required or permitted to
be given pursuant to this Agreement.
Section 10.2 Amendments. This Agreement may be amended by the
General Partner in any manner that does not adversely affect the rights of any Linlited
Partner. This Agreement may also be amended by action taken by the General Partner,
provided that such amendment does not diserinllnate among the Limited Partners.
Section 10.3 Sale or Pledge of Assets. All or substantially all of the
Partnership's assets may be sold or pledged or the Partnership may be dissolved by the
affirmative vote of one hundred percent (l 00%) in interest of all outstanding Limited
Partnership Interests (not including any Linlited Partnership Interest held by the General
Partner) at a meeting called and conducted in accordance with Section 10.2, above.
However, nothing contained in this Section 2.11, above, or in any other Section of this
Agreement shall in1ply that the Limited Partners have any rights of management or
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control over the operations of the Partnership.
Section 10.4 Execution. This Agreement may be executed in more than
one counterpart with the same effect as if the Partners executing the several counterparts
had all executed the same counterpart.
Section 10.5 Successors in Interest. (a) Each of the Partners covenants
for it, its heirs, executors, administrators, successors, assigns and legal representatives
that it will, at any time on demand after its withdrawal from the Partnership, contribute to
any of its former Partners its proportionate share of any liability, judgment or cost of any
kind (including the reasonable cost of the defense of any suit or action and any sums
which may be paid in settlement thereof) that may be incurred by any former Partners on
account of any matters or transactions occurring during the time it was a Partner. The
amount of such contribution shall not, in the case of a former Limited Partner, exceed the
then balance of its Book Capital Account at the time it ceased to be a Linuted Partner
plus the amount of distributions theretofore made to it, if any, plus interest thereon. Such
proportionate share of liability, judgment or cost of any kind shall be determined from
this Agreement as it existed at the time such matter or transaction occurred.
(b)
Each of the Partners covenants that neither it nor its heirs,
executors, administrators, successors, assigns, or legal representatives, nor any person or
persons clainUng through or under it, will file a bill for a Partnership accounting or
otherwise proceed adversely in any way whatsoever against the other Partners or the
Partnership, except in an action for fraud.
(c)
This Agreement and all of its terms and provisions shall be binding
upon and shall inure to the benefit of the Partners and their respective legal
representatives, heirs and successors and assigns. Any person subsequently adn1itted to
the Partnership as a General Partner or Limited Partner shall be subject to all of the
provisions of this Agreement as if an original signatory hereto.
Section 10.6 Governance. Each of the parties hereto agrees that if any
action shall be taken pursuant to this Agreement by the required percentage in interest of
the Partners, it will execute any such writing or instrument as may be necessary to carry
out and perfect such action notwithstanding that said party may not have assented thereto
or may have objected thereto. Partnership action covered within the scope of this clause
includes, but is not limited to, the adoption of any Certificate of Limited Partnership or
any amendment thereto, any instrument effecting or evidencing the withdrawal of a
Partner and any amendment or supplement to this Agreement.
Section 10.7 Arbitration. The parties hereto agree that all controversies
and disputes between and/or among any of the parties hereto with respect to the meaning,
construction, validity and/or enforceability of this Agreement or which may arise in
connection with any transaction contemplated by this Agreement shall be determined by
arbitration in accordance with the rules of the American Arbitration Association applying
ldaho law; provided however, that (a) the arbitrator(s) shall be experienced and
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knowledgeable in industry standards and practices and in the matters under dispute, (b)
the authority of the arbitrator(s) shall be limited to construing and enforcing the tem1s
and conditions of this Agreement as expressly set forth herein, and (c) the arbitrator(s)
shall state the reasons for, and the factual detem1inations, legal analysis and legal
conclusions underlying, their award in a written opinion. The award of the arbitrator(s),
or a majority of them, shall be final, and judgment upon the award may be confirmed and
entered in any United States court, state or Federal, having jurisdiction.
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IN WITNESS WIIEREOF, this Agreement is executed by and has become
efiective (i) as to the General Partner and the Initial Limited Partner, as of the Initial
Closing Date and (ii) as to the other Limited Partners, as of the date their subscriptions
for Interest are accepted by the General Partner, as reflected in the applicable
Subscription Agreements.
Profits Plus Capital Management, LLC
A Delaware Limited Liability Company
General Partner
By:

INITIAL LIMITED PARTNER

------By: _ _ _ _ _ _ _ _ _ __

Robert Coleman
Its: Managing Member

(Print Name)
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NO.
A.M.

...::1.

t ,-.

tl' t 5 FIL~·~·

----

NOV 07 2011
CHRISTOPHER D. RICH, Clerk
By KATHY JOHNSON
DEPUTY

ERIC R. CLARK, Esq.
CLARK & ASSOCIATES, ATTORNEYS
P.O. Box 2504
Eagle, Id 83616
Office: 208-830-8084
Fax:208-939-7136
Idaho State Bar No. 4697
Attorney for Defendants/Counterclaimants

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

PROFITS PLUS CAPITAL
MANAGEMENT, LLC, a Delaware limited
liability company; and DOLLARS AND
SENSE GROWTH FUND, LP, a Delaware
limited partnership; and ROBERT
COLEMAN, an individual,
Plaintiffs,

Case No. CV OC 1014540

ORDER DENYING PLAINTIFFS'
MOTION TO QUASH NOTICE OF
DEPOSITION AND SUBPOENA
FOR IDAHO BANKING COMPANY
AND

vs.
JEFFREY PODESTA, an individual; and
STREET SEARCH, LLC, a New Jersey
limited liability company,

ORDER GRANTING PLAINTIFFS'
MOTION FOR PROTECTIVE
ORDER

Defendants.

******

THIS MATTER came before the Court on Plaintiffs/Counterdefendants' Plaintiffs'
Motion To Quash Defendants' Amended Rule 30(B)(6) Notice of Deposition Duces Tecum:
Idaho Banking Company and after due notice, the Court heard oral argument from the parties'
respective counsel, Kim Gourley of Trout Jones Gledhill Fuhrman & Gourley, P.A. for the
ORDER DENYING PLAINTIFFS' MOTION TO QUASH NOTICE OF DEPOSITION AND SUBPOENA
FOR IDAHO BANKING COMPANY AND ORDER GRANTING PLAINTIFFS' MOTION FOR
PROTECTIVE ORDER - 1
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Plaintiffs/Counterdefendants, and Eric Clark of Clark & Associates for the Defendants/Counterclaimants on October 20, 2011.

d

a~~e \Yz;\\

The Court made an oral ruling on the record during the hearing on October 20, 2011 and
that ruling is hereby incorporated herein.
IT IS HEREBY ORDERED, ADJUDGED AND DECREED AS FOLLOWS:
The Plaintiffs/Counterdefendants' Plaintiffs' Motion To Quash Defendants' Amended
Rule 30(B)(6) Notice Of Deposition Duces Tecum: Idaho Banking Company is hereby DENIED.
The Plaintiffs/Counterdefendants' Plaintiffs' Motion For Protective Order regarding
information and documents in the possession of Idaho Banking Company is hereby GRANTED.
Idaho Banking Company shall redact all social security numbers, tax identification numbers,
ORDER DENYING PLAINTIFFS' MOTION TO QUASH NOTICE OF DEPOSITION AND SUBPOENA
FOR IDAHO BANKING COMPANY AND ORDER GRANTING PLAINTIFFS' MOTION FOR
PROTECTIVE ORDER - 2
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.

bank or other financial account numbers, and names and addresses of limited partners of Dollars
and Sense Growth Fun, LP f/k/a Street Search Dollars and Sense Growth Fund, LP.
ENTERED this

--=i~-- day o~e=-~ 1.

CERTIFICATE.OF SERVICE,...

~

\'\ ,... _

'l\w~

~011, I served the

I HEREBY CERTIFY that on the ' ) - day
foregoing, by having a true and complete copy delivered via US Mail to:
Kimbell D. Gourley
TROUT JONES GLEDHILL
FUHRMAN & GOURLEY, P.A.
The 9th & Idaho Center
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, ID 83701

Eric R. Clark
CLARK & ASSOCIATES
P.O. Box 2504
Eagle, Id 83616

bD\~~--DJSTRicTCO~LERK.~

ORDER DENYING PLAINTIFFS' MOTION TO QUASH NOTICE OF DEPOSITION AND SUBPOENA
FOR IDAHO BANKING COMPANY AND ORDER GRANTING PLAINTIFFS' MOTION FOR
PROTECTIVE ORDER - 3
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NO. _ _ _ _"i:ii'Cn-~~~A.M. _ _ _ _
FiL1~.M.

tr/Q =

Kimbell D. Gourley/ISB #3578
Erika P. Judd/ISB #8241
NOV 2 3 2011
TROUT+ JONES +GLEDHILL +FUHRMAN+ GOURLEY, P.focHRISTO
The 9th & Idaho Center
PHER D. RICH, Clerk
225 North 9th Street, Suite 820
By JA~~~~NOALL
P.O. Box 1097
Boise, ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
Email: kgourley@idalaw.com
Attorney for Plaintiffs

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
PROFITS PLUS CAPITAL MANAGEMENT,
L.L.C., a Delaware limited liability company;
and DOLLARS AND SENSE GROWTH
FUND, LP, a Delaware limited partnership;
and ROBERT COLEMAN, an individual,
Plaintiffs,
vs.
JEFFREY PODESTA, an individual; and
STREET SEARCH, L.L.C., a New Jersey
limited liability company,
Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)

Case No.: CVOC 1014540
PLAINTIFFS' SECOND SUPPLEMENTAL
DISCLOSURE OF EXPERT WITNESS
RESPONSE OR REBUTTAL OPINIONS

)
)

~-------------~·)

)
)
)
)
)
)
Counterclaimants,
)
)
vs.
)
PROFITS PLUS CAPITAL MANAGEMENT, )
L.L.C., a Delaware limited liability company; )
_an_d_S_T_R_E_E_T_S_EA_R_C_H_D_O_L_LA_R_S_A_N_D_ _ )
JEFFREY PODESTA, an individual; and
STREET SEARCH, L.L.C., a New Jersey
limited liability company,

PLAINTIFFS' SECOND SUPPLEMENTAL DISCLOSURE OF EXPERT WITNESS RESPONSE
OR REBUTTAL OPINIONS - 1
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SENSE GROWTH FUND, LP, a Delaware
limited partnership; f/n/a DOLLARS AND
SENSE GROWTH FUND, LP, a Delaware
limited partnership; and ROBERT COLEMAN,
an individual,

)
)
)
)
)
)
Counterdefendants.
)
)
)
~~~~~~~~~~~~~~~~)
COME NOW the Plaintiffs, Profits Plus Capital Management, LLC, Dollars and
Sense Growth Fund, LP, and Robert Coleman, by and through their counsel of record,
Trout• Jones• Gledhill• Fuhrman• Gourley, P.A., and hereby give notice of their
second supplemental disclosure of the following expert witness opinions as rebuttal to
the Defendants' experts opinions in this matter:

1.

Rebuttal Experts

Dennis Reinstein, Robert Coleman, and Scott Ritcey have all been identified as
expert witnesses and their opinions disclosed. These opinions are supplemented to
address the opinions disclosed by defendants' experts.
A.

SEC Regulations. Scott Ritcey and Robert Coleman will testify that

defendants' experts are in error when they opine that Jeffrey Podesta was exempt from
SEC registration because he was listed as an executive officer of Dollars and Sense
Growth Fund, LP and that they simply are interpreting the law, regulations, and rules
incorrectly.
B.

Management Fees and Incentive Fees. Scott Ritcey and Robert

Coleman will testify that defendants' experts are in error when they opine that no license
was required for Street Search, LLC or Jeffrey Podesta to receive management fees or
incentive fees from Dollars and Sense Growth Fund, LP and that they simply again are
interpreting the law, regulations, and rules incorrectly.
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C.

Value of Limited Partnership. Dennis Reinstein, Scott Ritcey, and Robert

Coleman will testify that defendants' experts are in error when they opine that the value
of Dollars and Sense Growth Fund, LP is a multiple of 6 to 8 times the average annual
expense of management and incentive fees paid by Dollars and Sense Growth Fund,
LP.

In addition, Street Search, LLC must have been licensed as a registered

investment advisor in order to receive any portion of such fees from Dollars and Sense
Growth Fund, LP. Also, Mr. Reinstein, Mr. Coleman, and Mr. Ritcey will testify that any
valuation must take into consideration the existence of one limited partner who
comprises 90% or more of the total limited partner investments in the Fund.
Scott Ritcey will further testify:
That in determining the valuation for Profits Plus Capital Management, L.L.C.
("PPCM"), the general partner and investment adviser to Dollars and Sense Growth
Fund, LP (the "Fund") we can reference the values achieved in transactions involving
traditional money management firms. Historically, the valuation of investment managers
and mutual funds is based on three key variables: assets under management (AUM),
revenues, and earnings before interest, tax, depreciation and amortization (EBITDA).
The central ranges of the multiples for these variables in transactions occurring for the
last several years is 2-3% of the percentage of assets under management, 3-4 times of
a multiple of revenue or 8-12 times the multiple of EBITDA.
It is possible to make some valuation assumptions according to the key
economic drivers of the Fund's cash flow. The drivers are relatively straightforward:
revenues (which are comprised of the 1.5% management fee and 20% performance
incentive) less expenses. By extension, assets under management and performance are
the keys to the Fund's revenues.
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It is useful to treat the two revenue sources of the Fund-management fees and
performance incentive-separately.
Management Fees: Multiplying the Fund's funds under management by 1.5% gives us
the projected revenue based on from management fees. As of December 31, 2010, the
Fund's assets were $36,892,363 that should have yielded $553,385.45 in management
fees. However due to discounting of the Fund's management fee, PPCM yielded
$256, 792 or 0.65% of assets under management. Reducing this amount by
approximately for operating expenses (including compensation, which is the most
critical) yields the income from management fees. The income from management fees is
comparable to the income of mutual funds and institutional investment managers since
they also are based on a percentage of assets under management. Thus, a starting
place for translating the Fund's income into a PPCM's valuation is to multiply the income
from management fees by the median multiple for asset management firms of around 12
times pretax earnings.
Performance Fees: Translating performance incentives into PPCM's valuation is more
complicated since these fees depend on both the assets under management and the
Fund's performance. In order to translate the revenues from performance incentives into
income, analysts typically average the last 2-3 years' results and allocate between 5075% of the top-line revenue for compensation and bonuses. The remaining income then
needs to be multiplied by a price/earnings multiple to arrive at the PPCM's valuation.
Because of the high volatility of the Fund's performance incentives, the median
traditional company multiple of 12 times earnings is typically reduced here by 50-60%,
to around 5-6 times earnings. However, this should also probably be further reduced
due to the Fund's limited performance history, trading approach and the distribution of
client assets.
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Discounted cash flow analysis is another and the dominant method of valuing PPCM. In
determining a valuation, this analysis consists of projecting income and expense items
(normally for the coming three to five years) and then calculating the present value of
this cash flow using a relevant discount rate. In valuing PPCM, we'd should a risk or
probability to future cash flows and would want to look at the returns that were or would
have been generated over a series of relevant cycles and at least one or two
cataclysmic events.
A complicating factor in valuing PPCM is the rapid growth of prices of precious
metals, which has inflated recent income figures. To forecast future cash flows, it is
necessary to incorporate a view of future inflows and outflows for the Fund and any
decline or lack of increase in prices in the precious metals market, keeping in mind that
the latter will reduce both the existing assets under management and new funds coming
into the Fund.
A crucial element of this difficult analysis can be quantified to some extent: the
volatility of returns and, therefore, performance-based incentive fees. There are
widespread differences in the performance variability of various hedge type funds, with
funds with a higher volatility as in the case of the Fund in comparison to other hedge
funds. The widespread differences in return and standard deviation of return leads to
large differences in the valuation of hedge fund management companies. Other hedge
funds, with less volatility, would have a higher multiple-all other things being equal.
In conclusion, the valuation proposed by Gerald Lichen ("Mr. Lichen") of the Fund, which
I'd assume he had intended to state the management company of the Fund is in excess
of what comparable transactions and discounted cash flow analysis would suggest.
Furthermore, the hypothetical valuation suggested by Mr. Lichen if Jeffrey Podesta were
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•
to raise an additional $500,000,000 of assets for the Fund is a highly speculative
projection and the valuations suggested are ludicrous.

D.

Nature of Startup of Mutual Funds. Defendants' experts did not set forth

any specifics as to their opinions on this topic so it is unknown at this time as to what
they will testify. However, Scott Ritcey and Robert Coleman have knowledge regarding
starting up hedge funds and will testify in response or in rebuttal to the defendants"
experts on this topic. In addition, Robert Coleman will testify that severing Jeffrey
Podesta's association was absolutely necessary and appropriate under the
circumstances and was in the best interests of Dollars and Sense Growth Fund, LP.

E.

Alleged ADV and SEC Registration Violations. Scott Ritcey and Robert

Coleman will testify that defendants' experts are in error when they opine that Robert
Coleman's ADV was in error, that Profits Plus Capital Management, LLC must conduct
all of its business as a registered investment advisor, and/or that Mr. Coleman is in
violation of SEC regulations for allegedly failing to register with the SEC when the Fund
had limited partner investments in excess of $30 million. Mr. Coleman and Mr. Ritcey
will testify that Defendants" experts are misinterpreting the law, regulations, and rules

DATED this 23rd day of November, 2011.

P.?dJ/

TROUT+ JONES +GLEDHILL +FUHRMAN+ GOURLEY,

Kimbell D. Gourley
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 23rd day of November, 2011, a true and correct
copy of the foregoing document was served as follows:
Eric R. Clark
CLARK & ASSOCIATES, ATTORNEYS
PO Box 2504
Eagle, ID 83616

[ ] First Class Mail
[ ] Hand Delivery
[ X] Facsimile (939-7316)
[ ] Overnight Delivery
r l Email eclark101®hotmail.com
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Office: 208-830-8084
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Attorn.ey for Defendants/Coun erclaimant
IN IBE DISTRICT COUJ~.T OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

PROFITS PLUS CAPITAL
MANAGEMENT, LLC, a Delaware liJ·iited
liability company; and DOLLARS AN)
SENSE GROWTH FUND~ LP, a Dela1 1are
limited partnership; and ROBERT
COLEMAN. an individual,

Case No. CV QC 1014540
AMENDED ANSWER TO

AMENDED COMPLAINT AND
DEMAND FOR ,JURY TRIAL

Plaintiffs,

vs.
Judge Greenwood

JEFFREY PODESTA. an individual; a td
STREET SEARCH, LLC, a New Jerse ,,
limited liability company,

Defendants.

JEFFREY PODESTA, an individual; a 1d
STREET SEARCH, LLC) a New Jerse·
limited liability company,
1

Counterclaimants

vs.
PROFITS PLUS CAPITAL
MANAGEMENT, LLC, a Delaware limited

Jiabili!Y company; and STREET SEAR1_:::H
_ __.___ _ _ _ _ _ _ _ _ _ _ _ __
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DOLLARS AND SENSE GROWTH: iUND,
LP, a Delaware limited partnership; f111/a
DOLLARS AND SENSE GROWTH: :UNo,
LP, a Delaware limited partnership; ar. ::l
ROBERT COLEMAN, an individual,
Counterdefendanti .

******
COME NOW the Defendants, by and through their attorney of record, and hereby
Answers the Plaintiffs' Amended Conplaint as follows:

1.

The Defendants deny e;:i.ch and every allegation of the Amended Complaint not

herein. expressly and specifically adm tted.
2.

Regarding paragraph I of the Amended Complaint, the Defendants deny. At

certain times relevant to this action, "Dollars and Sense Growth Fund, LP" was named the
"Street Search Dollars and Sense Gro•.t/th Fund, LP.''
3.

Regarding paragraph 2 the Defendants believe Plaintiff Profits Plus Capital

Management, L.L.C., was a Delaware limited liabi.Jity company, but until April 15, 2010, had not
registered to do business in the State c fldaho.
4.

Regarding paragraph 3. the Defendants believe Plaintiff Robert Coleman is doing

business throughout the United States.
paragraphs~.

S.

Regarding

6.

Regarding paragraph 6. Defendant Podesta admits that he traveled to Idaho during

and 5, the Defendants admit.

2009, but did so based on Plaintiff Col.~man's promise of 50% of Coleman's company Profit
Plus' interest in the limited partnership.
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Regarding paragraphs

;~.
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9, 10, 11, 12, and 13, the Defendants a.re without

sufficient knowledge or information r ::garding the allegations in these paragraphs, and
consequently, must deny these aJlegations.
Regarding paragraphs 1.6 • 20, either the Defendants deny the allegations, or the

8.

paragraph presents argument to whict no response is necessary.

Regarding paragraphs ·:~1 - 24, either the Defenda11ts deny the allegations, or the

9.

paragraph presents argument to whid no response is necessary.

10.

Regarding paragraphs ::'.5 - 28, either the Defendants deny the allegations, or the

paragraph presents argument to which n.o response is necessary.
11.

Regarding paragraphs :::9 - 35, either the Defendants deny the allegatio.ns, or the

paragraph presents argument to whi.ch no response is necessary.
DEFENDAN' 1rs' AFFIRMATIVE DEFENSES
12.

The Plaintiffs' Amended Complaint fails to state a cl.aim. against the Defendants

upon which relief can be granted.
13.

Plaintiffs have waived, or by their conduct. are estoppcd from asserting the

matters alleged in their Amended Complaint.
14.

The Plaintiffs' claims i; ~barred by their own fraud and misrepresentation.

15.

The Plaintiffs have ma11::rially breached the contract between Defendants and

Plaintiffs.

16.

The Defendants have c 1nsidered and believe they may have additional affirmative

defenses, but do not have enough info..mati.on at thls time to assert additional defenses under
Rule 11 of the Idaho Rules of Civil Pr )Cedure. The Defendants do not intend to waive any
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defenses, and specifically asserts their intention to amend their Amended Answer if additional
facts come to light giving rise to addi1 lonal affinnative defenses.
RESPONSE TO F LAINTIFFS' PRAYER FOR RELIEF

17.

Defendants deny that l'laintiffs are entitled to any of the damages or other relief

sought in their prayer, and/or for any i larnages whatsoever based on the allegations in the
Complaint.
ATTORNEY FEES
t 8.

The Defendants were f:irced to hire and retain lega.l counsel to protect their

interests by defending against these b~·seless al1egations and are the.refore cntltled to recover
according to Idaho Code § 12-120(3), § I 2-121, § 12-123, and the Idaho Rules of Civil
Procedure, the attorney fees they have expended.
PliAYER FOR RELIEF

WHEREFORE. the Defendant·! pray that Plaintiffs' Amended Complaint be and in. all
manner dismissed, that the Plaintiffs take nothing, that the Court enter judgment for the
Defendants on all counts of the Plainti fs' Amended Complain.t) and that the Court award the
Defendants their costs of suit and attomey fees. The Defendants also request the Court award
any other legal or equitable relief that is fair and reasona.ble under the circumstances.

DEM .\ND FOR JURY TRIAL
The Defendants/Counterclaimf nt hereby requests a. trial by jury on aJI contested issues in
this case.
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DATED this 23rd day :>fDecember, 2011.

CLARK & ASSOCIATES, ATTORNEYS

~--:-?\-

L'-'-

Eric R. Clark
CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on :he this 23rd day of December, 2011, I served the
by having a true and comp'. ::te copy delivered via facsimile transmission to:

foregoing~

KimbelJ D. Gourley

TROUT JONES OLEJ >HILL
FUHRMAN & GOUR ,EY, P.A.
The 9th & Idaho Center
225 North 9th Street, S11ite 820
P.O. Box 1097
Boise, ID 83701

Eric R. Clark
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JAN 0 5 2012
CHRISTOPHER D. RICH, Clerk

Kimbell D. Gourley/ISB #3578
Erika P. Judd/ISB #8241
TROUT+ JONES +GLEDHILL +FUHRMAN +GOURLEY, P.A.
The 9th & Idaho Center
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
Email: kgourley@idalaw.com

By CHRISTINE SWEET
DEPUTY

Attorney for Plaintiffs

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

PROFITS PLUS CAPITAL
MANAGEMENT, L.L.C., a Delaware
limited liability company; and DOLLARS
AND SENSE GROWTH FUND, LP, a
Delaware limited partnership; and
ROBERT COLEMAN, an individual,

)
)
)
)
)

Case No.: CVOC 1014540
PLAINTIFFS/COUNTERDEFENDANTS'
MOTION IN LIMINE RE: DAMAGES

~

)
)
vs.
)
)
JEFFREY PODESTA, an individual; and )
STREET SEARCH, L.L.C., a New Jersey )
)
limited liability company,
)
)
Defendants.
)
JEFFREY PODESTA, an individual; and )
STREET SEARCH, L.L.C., a New Jersey )
)
limited liability company,
)
)
Counterclaimants,
)
)
vs.
)
)
PROFITS PLUS CAPITAL
)
MANAGEMENT, L.L.C., a Delaware
)
--------------·
Plaintiffs,
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limited liability company; and STREET
SEARCH DOLLARS AND SENSE
GROWTH FUND, LP, a Delaware limited
partnership; f/n/a DOLLARS AND SENSE
GROWTH FUND, LP, a Delaware limited
partnership; and ROBERT COLEMAN, an
individual,
Counterdefendants.

)
)
)
))

~
)

~

COME NOW the Plaintiffs, Profits Plus Capital Management, LLC, Dollars
and Sense Growth Fund, LP, and Robert Coleman, by and through their counsel
of record, Trout • Jones • Gledhill • Fuhrman • Gourley, P.A., and hereby moves
this Court pursuant to Rule 7(b) of the Idaho Rules of Civil Procedure and Rules
401, 402 and 403 Idaho Rules of Evidence for an Order in limine to limit the
evidence that Defendants should be allowed to introduce at trial with respect to
damages the Defendants may claim they suffered in this case.
More particularly, Plaintiffs request the entry of an appropriate order
prohibiting Defendants, their attorneys, and all witnesses in this action from
mentioning or referencing in any manner, asking any questions about, or
attempting to convey to the jury in any manner, either directly or indirectly, any
evidence, whether by oral testimony, exhibits or otherwise, with respect to, but
not limited to, the following:
1. Any claim for damages, apart from, and for any amount in excess of 50%
of the present value of the general partner interest in the Limited
Partnership as disclosed in the November 7, 2011 report of Mr. Lichen;
this also includes but is not limited to:
a. Any testimony regarding Mr. Podesta's/Street Search's lost profits;
b. Any testimony claiming a right to amounts other than management
fees and incentive fees;
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c. Any alleged value for the general partner interest in the Limited
Partnership based upon an assumption that Street Search could
have brought in $500,000,000.00 in investments to the Limited
Partnership;
d. Any damage claim for "expenses" incurred by Jeffrey Podesta or
Street Search.
2. Assertions regarding Mr. Podesta's ability to raise $500,000,000.00 in new
investors for the Limited Partnership; and
3. Allegations of "mismanagement" of the Limited Partnership.
This motion is based on the pleadings, records and files in this case and
the Plaintiffs'/Counterdefendants' Memorandum in Support of Motion in Limine
re: Settlement Negotiations, and the Seventh Affidavit of Kimbell D. Gourley in
Support of Motions in Limine filed concurrently herewith.
Oral argument is requested.
DATED this

5th

day of January, 2012.
TROUT+ JONES +GLEDHILL +FUHRMAN +
GOURLEY, P.A.
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 5th day of January, 2012, a true and correct
copy of the foregoing document was served as follows:
Eric R. Clark
CLARK & ASSOCIATES, ATTORNEYS
PO Box 2504
Ea le, ID 83616

[ ] First Class Mail
[ ] Hand Delivery
[ x] Facsimile (939-7316)
Overni ht Delive
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No. _____
FILE~

A.M.___

~P.M.~

JAN 0 5 2012
CHfiJSTOPHE:R

Kimbell D. Gourley/ISB #3578
Erika P. Judd/ISB #8241
TROUT+ JONES +GLEDHILL +FUHRMAN +GOURLEY, P.A.
The 9th & Idaho Center
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
Email: kgourley@idalaw.com

By CHRISTfN~sRIC/-f, Clark
DcPury

WE'ET

Attorney for Plaintiffs

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

PROFITS PLUS CAPITAL
MANAGEMENT, L.L.C., a Delaware
limited liability company; and DOLLARS
AND SENSE GROwrH FUND, LP, a
Delaware limited partnership; and
ROBERT COLEMAN, an individual,

)
)
)
)
)

~

Case No.: CVOC 1014540
PLAINTIFFS/COUNTERDEFENDANTS'
MOTION IN LIMINE RE: SETTLEMENT
NEGOTIATIONS

)
)
vs.
)
)
JEFFREY PODESTA, an individual; and )
STREET SEARCH, L.L.C., a New Jersey )
)
limited liability company,
)
)
Defendants.
)
JEFFREY PODESTA, an individual; and )
STREET SEARCH, L.L.C., a New Jersey )
)
limited liability company,
)
)
Counterclaimants,
)
)
vs.
)
)
PROFITS PLUS CAPITAL
)
MANAGEMENT,
L.L.C.,
)
------'-------_
_ _ ; _ a Delaware
Plaintiffs,

______
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limited liability company; and STREET
)
SEARCH DOLLARS AND SENSE
)
GROWTH FUND, LP, a Delaware limited )
partnership; f/n/a DOLLARS AND SENSE ))
GROWTH FUND, LP, a Delaware limited
partnership; and ROBERT COLEMAN, an~
individual,
)
Counterdefendants.

~

COME NOW the Plaintiffs, Profits Plus Capital Management, LLC, Dollars
and Sense Growth Fund, LP, and Robert Coleman, by and through their counsel
of record, Trout • Jones • Gledhill • Fuhrman • Gourley, P.A., and hereby moves
this Court pursuant to Rule 7(b) of the Idaho Rules of Civil Procedure and Rule 408
Idaho Rules of Evidence for an Order in limine to exclude any reference to, or the
use at trial of, the terms of settlement, and/or settlement negotiations between
any parties to this case.
This motion is based on the pleadings, records and files in this case and
the Plaintiffs'/Counterdefendant's Memorandum in Support of Motion in Limine
re: Settlement Negotiations, and the Seventh Affidavit of Kimbell D. Gourley in
Support of Motions in Limine filed concurrently herewith.
Oral argument is requested.
DATED this

5th

day of January, 2012.
TROUT+ JONES +GLEDHILL +FUHRMAN+
GOURLEY P.A.
I
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 5th day of January, 2012, a true and correct
copy of the foregoing document was served as follows:
Eric R. Clark
CLARK & ASSOCIATES, ATTORNEYS
PO Box 2504
Ea le, ID 83616

[ ] First Class Mail
[ ] Hand Delivery
[ x] Facsimile (939-7316)
Overni ht Delive
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JAN 0 5 2012
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By CHRISTINE s~CH,

Kimbell D. Gourley/ISB #3578
Erika P. Judd/ISB #8241
TROUT+ JONES +GLEDHILL +FUHRMAN + GOURLEY, P.A.
The 9th & Idaho Center
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
Email: kgourley@idalaw.com

or:Pury

EEr

Clerk

Attorney for Plaintiffs

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

PROFITS PLUS CAPITAL
MANAGEMENT, L.L.C., a Delaware
limited liability company; and DOLLARS
AND SENSE GROWTH FUND, LP, a
Delaware limited partnership; and
ROBERT COLEMAN, an individual,

)
)
)
)
)

~

Case No.: CVOC 1014540
MEMORANDUM IN SUPPORT OF
PLAINTIFFS/COUNTERDEFENDANTS'
MOTION IN LIMINE RE: SETTLEMENT
NEGOTIATIONS

)
)
vs.
)
)
JEFFREY PODESTA, an individual; and )
STREET SEARCH, L.L.C., a New Jersey )
)
limited liability company,
)
)
Defendants.
)
JEFFREY PODESTA, an individual; and )
STREET SEARCH, L.L.C., a New Jersey )
)
limited liability company,
)
)
Counterclaimants,
)
)
vs.
)
)
PROFITS PLUS CAPITAL
)
MANAGEMENT, L.L.C., a Delaware
)
-------------Plaintiffs,
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limited liability company; and STREET
)
SEARCH DOLLARS AND SENSE
)
GROWTH FUND, LP, a Delaware limited )
partnership; f/n/a DOLLARS AND SENSE ))
GROWTH FUND, LP, a Delaware limited
partnership; and ROBERT COLEMAN, an~
individual,
)
Counterdefendants.

~

COME NOW the Plaintiffs, Profits Plus Capital Management, LLC, Dollars
and Sense Growth Fund, LP, and Robert Coleman, by and through their counsel
of record, Trout • Jones • Gledhill • Fuhrman • Gourley, P.A., and hereby submit
this memorandum in support of Plaintiffs' motion in limine to exclude any
reference to, or the use at trial of, the terms of settlement negotiations between
any parties to this case.

I.

INTRODUCTION

This matter relates to an investment company known as Dollars and
Sense Growth Fund, LP, a Delaware limited partnership, which specializes in
investments relating

to precious metals,

like gold

and

silver ("Limited

Partnership"). The investors are the limited partners of the Limited Partnership.
The Limited Partnership only has one general partner, namely Profits Plus
Capital Management, L.L.C., a Delaware limited liability company, which is
owned solely by Robert Coleman. During the course of this litigation, Defendants
have asserted that Street Search is, or should have been, included as a 50% cogeneral partner. Prior to the initiation of the lawsuit presently pending before this
Court, in or around the beginning of March, 2010, a dispute arose between the
parties as to the status of Street Search with respect to the Limited Partnership
MEMORANDUM IN SUPPORT OF PLAINTIFFS/COUNTERDEFENDANTS' MOTION IN
LIMINE RE: SETTLEMENT NEGOTIATIONS - 2
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and any related or collateral right to collect management and incentive fees paid
to the general partner. At that time, the parties engaged in discussions in an
effort to resolve the dispute but were unsuccessful; this lawsuit followed.
Settlement offers have also been submitted between the parties but no resolution
has been reached. Finally a mediation is scheduled to be held on January 10,
2012.
II. ANALYSIS

Any Evidence of the Terms of Settlement and Settlement
Negotiations Between Any Parties in this Case is More Prejudicial than
Probative and Should Not Be Allowed to be Presented to the Jury.
Pursuant to Idaho Rule of Evidence 408:
Evidence of (1) furnishing, offering, or promising to
furnish, or (2) accepting, offering, or promising to
accept, a valuable consideration in compromising or
attempting to compromise a claim which was disputed
as to either validity or amount, is not admissible to
prove liability for, invalidity of, or amount of the claim
or any other claim. Evidence of conduct or statements
made in compromise negotiations is likewise not
admissible. Idaho R. Evid. 408.
In addition, I.RE. 403 protects against evidence that is unfairly prejudicial,
that is, if it tends to suggest a decision on an improper basis. State v. Floyd, 125
Idaho 651, 873 P.2d 905 (Ct. App.), cert. denied, 513 U.S. 935, 115 S. Ct. 332,
130 L. Ed. 2d 290 (1994). This rule creates a balancing test. Davidson v. Beco
Corp., 114 Idaho 107, 753 P.2d 1253 (1987). The trial judge must first measure

the probative worth of the proposed evidence by focusing upon the degree of its
relevance and materiality while considering the need for it on the issue on which
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it is to be introduced. Id.

The trial judge must then consider whether the

evidence amounts to unfair prejudice. Id.
Revealing to the jury any settlement negotiations between the parties in
the instant case would only serve to suggest a decision on an improper basis.
This includes settlement negotiations conducted during the course of this
litigation as well as statements and conduct that occurred pre-litigation beginning
in March, 2010 and continuing up to the filing of the instant lawsuit in an effort to
reach a settlement or compromise. Attached to the seventh Affidavit of Kimbell
Gourley as Exhibit D are copies of emails between Robert Coleman and Jeff
Podesta in March of 2010 that are included within the scope of the
Plaintiffs/Counterdefendants' Motion in Limine. The probative value of any such
agreements or negotiations in this case is extremely limited, if it exists at all.
There is no admission of liability in the agreements or negotiations. There is no
evidence contained within any settlement agreement/negotiations that cannot be
presented from another source, including depositions and the actual questioning
of the parties at trial.
Accordingly, because the prejudicial effect of any reference to the terms of
settlement and any settlement negotiations between the parties greatly
outweighs any potential probative value, such evidence should be excluded.
DATED this

5th

day of January, 2012.
TROUT+ JONES +GLEDHILL +FUHRMAN+
GOURLE , P..
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DEPUTY

TROUT• JONES •GLEDHILL •FUHRMAN • GOURLEY, P.A.
The 9th & Idaho Center
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
Email: kgourley@idalaw.com
Attorney for Plaintiffs
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

PROFITS PLUS CAPITAL
MANAGEMENT, L.L.C., a Delaware
limited liability company; and DOLLARS
AND SENSE GROWTH FUND, LP, a
Delaware limited partnership; and
ROBERT COLEMAN, an individual,
Plaintiffs,
vs.

)
) Case No.: CVOC 1014540
)
) SEVENTH AFFIDAVIT OF KIMBELL D.
) GOURLEY IN SUPPORT OF
PLAINTIFFS' MOTIONS IN LIMINE

~

)
)
)
)
)

JEFFREY PODESTA, an individual; and
STREET SEARCH, L.L.C., a New Jersey )
)
limited liability company,
)
)
Defendants.
)

JEFFREY PODESTA, an individual; and )
STREET SEARCH, L.L.C., a New Jersey )
)
limited liability company,
)
)
Counterclaimants,
)
)
vs.
)
)
PROFITS PLUS CAPITAL
)
MANAGEMENT, L.L.C., a Delaware
)

-----~--------·
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•
limited liability company; and STREET
)
SEARCH DOLLARS AND SENSE
)
GROWTH FUND, LP, a Delaware limited )
partnership; fin/a DOLLARS AND SENSE ))
GROWTH FUND, LP, a Delaware limited
partnership; and ROBERT COLEMAN, an~
individual,
)
Counterdefendants.

~

STATE OF IDAHO )
) ss:
County of Ada
)

KIMBELL D. GOURLEY, being first duly sworn upon oath, deposes and
says:
1.

That he is a member of the law firm of Trout• Jones +Gledhill

+Fuhrman +Gourley, P.A., and as such is the attorney of record for Plaintiffs in
the above-referenced action, and has personal knowledge of the facts stated
herein.
2.

That attached hereto as Exhibit A is a true and correct copy of

Gerald Lichen's report dated November 7, 2011.
3.

That attached hereto as Exhibit B is a redacted true and correct

copy of Mr. Podesta's deposition taken on September 27, 2011.
4.

That attached hereto as Exhibit C is a redacted true and correct

copy of Mr. Pasquale Guadagno's deposition taken on December 8, 2011.
5.

That attached hereto as Exhibit D is a true and correct copy of the

emails produced by Defendants dated March 2, 2010, and March 3, 2010.
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•
FURTHER YOUR AFFIANT SAYETH NAUGHT.
DATED this

S-Jiay of January, 2012.
TROWT +JONES +GLEDHILL +FUHRMAN
+GOURLEY, P.A.

STATE OF IDAHO )
: SS

County of Ada

)

SUBSCRIBED AND SWORN to before me this

'Yday of January,

2012.

CERTIFICATE OF SERVICE

~day

of January, 2012, a true and
I HEREBY CERTIFY that on the
correct copy of the foregoing document was served as follows:
Eric R Clark
CLARK & ASSOCIATES, ATTORNEYS
PO Box2504
Ea le, ID 83616

[ ] First Class Mail
[ ] Hand Delivery
Facsimile (939-7136)
Overni ht Delive

b\1

SEVENTH AFFIDAVIT OF KIMBELL D. GOURLEY IN SUPPORT OF PLAINTIFFS' MOTIONS
IN LIMINE -3

000480

Street Search Dollars and Sense Growth Fund, LP
Valuation of Fund Annualized
From 8-1-09 through 9-30-11
Valuation with No Additional Capital Raised

Equity

Partnership
Net Income

GP
Management
Fee

GP
Incentive Fee

GP
Commissions

Effective
GP
Rate of
Incentive Fee
Column E/C

GP
Total
Income
Income

08/31/09
09130109
10/31/09
11/30/09
12/31/09

2,457,392
5,769,109
10,736,378
16,823,414
24,959,723

24,481
311,717
(32,731)
1,122,151
(1,857,274)

3,036
6,817
13,412
19,621
33,515

12/31/09

24,959,723

(431,656)

76,401

14,631

12/31/10
09/31/11

36,892,363
39,442,262

11,658,487
1,773,397

318,048
256,792

381,019
57,958

68,909

767,976
314,750

33,764,783

4,333,409

217,080

151,203

34,455

391,253

Average

91,032
3.27% • Due to the market the incentive
Incentive fee = 3.27% * 1,773,397

Earnings Multiple
2,347,515
3,130,020

6
8

Valuation with Additional Capital Raised
If Jeff had raised rateably

000481

ALL-STATE LEGAL"

~

500,000,000

Management Fee= .015*C37

e

7,500,000

Firm valuation with no additional capital raised
Firm valuation with no additional capital raised

e

Average incentive fee ( c25*/b25*.2)
Additional earinings

12,834,110
20,334,110

Total earinings with Additional Capital Raised

20,725,362

Earnings Multiple
6
8

124,352, 175
165,802,900

Firm valuation with additional capital raised
Firm valuation with additional capital raised

e

e
000482

000483
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1

Q.

You've mentioned management fees,

2

incentive fees, and, I'll call it, value of the

3

fund.

4

Was there to be any compensation

5

relating to transactional fees for the raising of

6

capital or the bringing in of investors to be

7

limited partners in the fund?

8

A.

No.

9

Q.

Is it accurate that the fund did not

10

charge transactional fees?

11

12

13

A.

I don't know what he did on a daily

Q.

Okay.

basis.

What's your understanding of whether

14
15

16

transactional fees would be charged?
A.

To run the fund, if he had to do trades,

17

he would have to do transactional fees.

18

know what he was doing on that.

19

Q.

I don't

If Street Search, LLC, or Jeffrey

20

Podesta originated an investor to be a limited

21

partner in the fund, were transactional fees to be

22

paid to Street Search, LLC, or Jeffrey Podesta?

23

A.

No.

24

Q.

Why?

25

A.

Why?

Because I'm a partner in the fund.

'---~~~~~~~~~~~~~~~~~~~~~~~~~~~~--~
Associated Reporting Inc.
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1

I'm an owner of the fund.

2

total proceeds to the fund.

3

Q.

They went right into the

Okay.
Other than management fees and incentive

4

5

fees, were any other fees to be paid to Street

6

Search, LLC, or Jeffrey Podesta in relation to the

7

fund?

8

A.

No.

9

Q.

And

10

A.

There were some -- there were storage

11

fees that were separately being paid to Bob and to

12

his firm, though.

13
14

The fund -- out of their 1.5 percent
management fees, he was --

15

Bob and his firm were getting, I think

16

it was, a half of a percent of the 1.5 percent, and

17

then we split the 50 percent of the 1 percent.

18

19

Q.

Okay.

Let me make sure that I

understand and that the record is clear.

20

Is it correct that the fund would pay

21

its general partner or general partners a 1.5

22

percent management fee?

23

A.

Correct.

24

Q.

And then the general partner or general

25

partners were required to pay the storage fees --

Associated Reporting Inc.
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1

A.

That's --

2

Q.

-- related to the storage rentals?

3

A.

That's correct.

4

Q.

And that would be .OS percent?

5

A.

That's what it was established at back

Q.

All right.

6
7

then.

8

So out of the 1.S percent,

9

would be paid by the general partner or partners

.OS percent

10

for storage fees resulting in a net management fee

11

of 1 percent?

12
13
14

A.

1 percent that then would be divided

between his firm and my firm.

Q.

15

Okay.
So there would be a net management fee

16

of 1 percent, and then that was to be shared

17

SO percent by Profits Plus Capital Management, LLC,

18

and SO percent by Street Search, LLC?

19

A.

Correct.

20

Q.

Okay.

21

Now, what was the arrangement as to

22

payment to Street Search, LLC, of management fees

23

and incentive fees?

24
25

A.

That arrangement was -- that was

actually honored in, I guess it was, November of
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1

2009.

Wires were sent from Bob and his company to

2

Street Search.

3

Q.

4
5

Okay.

All right.

Let me go back to my question.

I

understand

6

We'll get to some of what actually

7

occurred, but in relation to the contract you've

8

testified to, was there a provision within the

9

contract that discussed how management fees or

10

incentive fees were to be paid to Street Search,

11

LLC?

12

A.

We talked about it as quarterly.

13

Q.

So management fees would be paid

14

quarterly?

15

A.

And incentive fees, if there were.

16

Q.

And is this calendar quarters?

17

A.

Yeah.

18

Q.

Okay.

19

And pursuant to this contract you've

20

asserted between Street Search, LLC, and Profits

21

Plus Capital Management, LLC, did either party have

22

the right to terminate the agreement at any time?

23

A.

No.

24

Q.

If Street Search, LLC, had ceased to

25

make, I'll call it, marketing efforts on behalf of

Associated Reporting Inc.
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1

the fund, what would happen?

2

A.

It didn't happen.

3

Q.

I'm just trying to understand the terms

4

of the contract, Mr. Podesta.

5

So I understand what you•ve said that

6

Profits Plus Capital Management, LLC, was supposed

7

to do, and that was convey a 50 percent general

8

partnership interest to Street Search, LLC.

9

10

And then you•ve testified that Street
Search was to perform certain functions, correct?

11

A.

Correct.

12

Q.

And you've also testified that you

13

individually were to perform certain functions?

14

A.

Correct.

15

Q.

If you or Street Search, LLC, ceased to

16

perform those functions, what did the contract

17

provide would occur?

18

A.

It didn't.

19

Q.

Okay.

20
21
22

And can you tell me why you individually
were to become the president and CEO of the fund?
A.

Bob was going to do the operational

23

component of the fund, and then I was going to

24

serve as the president/CEO for client contact for

25

support on the street and to do the marketing and
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1

communications on behalf of the fund.

2

Q.

3
4

Okay.
And do you make a distinction between

the title of president and CEO?

5

A.

Not really.

6

Q.

Okay.

7

A.

There can be.

8

Is there a difference or -Depends on the firm.

But

we did it, you know, for a lot of reasons.

9

One, Bob was a one-man operation, and he

10

needed infrastructure, and he really couldn't

11

handle the extra positioning.

12

over the president and CEO, to give some depth and

13

infrastructure to the operation.

14

Q.

15

So that's why I took

Okay.
And were you individually to be

16

compensated for services rendered as president or

17

CEO of the fund?

18

A.

No.

19

Q.

And what positions or titles was

20

Bob Coleman to have with the fund pursuant to this

21

contract that you testified to?

22

23

A.

and running the operations of the fund.

24
25

Bob would have been the general partner

Q.

Okay.

All right.

Let's make sure we're

clear.

Associated Reporting Inc.
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I apologize.

1

I have to keep

2

distinctions between the entities because legally

3

they're separate persons.

4

A.

Yes.

5

Q.

So when you say "Bob would be a general

6

partner," are you testifying that Profits Plus

7

Capital Management, LLC, would be a general

8

partner?

9

A.

Right.

10

Q.

All right.
And then Street Search, LLC, would be a

11

12

general partner?

13

A.

Right.

14

Q.

Okay.

15

And now dealing with Bob Coleman

16

individually, was he to have any titles or

17

positions with the fund?

18

A.

He was going to be the one doing the --

19

you know, the buys and the sells of the gold and

20

the silver, whatever title.

21
22

Q.

Okay.

Was there a title you're aware of

that he would have?

23

A.

I'm not sure.

24

Q.

Okay.

25

Was he to be deemed an executive
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1

officer?

2

A.

I'm not sure.

3

Q.

Okay.
Mr. Podesta, pursuant to Count 3 of the

4
5

amended counterclaim, Street Search, LLC, has

6

asserted a fraud claim against Profits Plus Capital

7

Management, LLC, and Bob Coleman.

a

Are you familiar with that?

9

10
11

12

13

A.

Let me take a look.

Is that on this

Q.

It's in that group.

That is correct.

page?

It's on page 14.
A.

14

15

Oh, there it is.
Okay.

Q.

Okay, yes.

I see that.

All right.
Pursuant to that claim, Street Search,

16
17

LLC, is asserting that Profits Plus Capital

18

Management, LLC, and/or Bob Coleman defrauded it.

19

Is that your understanding?

20

A.

Correct.

21

Q.

All right.

22

Can you tell me what statement was made

23

by Profits Plus Capital Management or Bob Coleman

24

that you deem to have been a fraudulent

25

misrepresentation?
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1

A.

2

Let's see.

Where should we begin?

Let's begin prior to meetings with IBI

3

and Jack Mallon in New York.

4

there in April and May, Bob represented to me

5

numerous times that there was no problem.

Prior to our meetings

6

"You definitely are a 50 percent owner

7

in anything we do going forward, and we will move

8

forward on that basis."

9

know, think that that was not true.

10

I had no reason to, you

Q.

And that was prior to April or May of

12

A.

Correct.

13

Q.

Okay.

14

A.

And we proceeded to, you know, make

11

15

2009?

every effort to build a successful venture.

16

Q.

Okay.

17

A.

You know, as we moved forward and went

18

into meetings with Jack Mallon, Mr. Shields, and

19

others, we introduced each other and also spoke

20

with everyone present at those meetings, and the

21

word "partner" and "our fund" and "our project"

22

were consistently used.

23

Meetings with Thomas Group Capital's

24

president, Thomas Borbone, meetings with lawyers in

25

New York City with the DeMuth Law Firm, meetings
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1

with Ron Spurga of ABN AMRO, presentations with

2

Phil Wrigley and his family.

3

In all instances, it was represented to

4

me on an ongoing basis to everyone concerned that I

5

was a 50 percent partner and an owner of the fund.

6

So, you know, you go back, and this was

7

a step-by-step progression.

8

on August 1st whether --

9

And even in August --

I guess Bob ended up making some

10

paperwork with the SEC and all of that.

11

you know, "Don't worry.

12

is okay."

This is fine.

He said,
Everything

I had no reason not to believe him.

13

And the Street Search Dollars and Sense

14

Fund, you know, started there in August, and I had

15

no reason to think that things weren't going to be

16

fair and normal and moving forward.

17
18

Q.

I want to make sure I understand your

testimony, Mr. Podesta.

19

So are you asserting that fraudulent

20

statements were made by Profits Plus Capital

21

Management, LLC, and/or Bob Coleman prior to April

22

and May of 2009 upon which you relied?

23

A.

Yes.

24

Q.

And are you asserting that these

25

statements were false?
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1

A.

Yes.

2

Q.

And that you didn't know that they were

4

A.

Of course not.

5

Q.

And that you were damaged as a result of

3

6

false?

it?
A.
Q.
And are you asserting -- and is that the

9
10

basis of your fraud claim in your amended

11

counterclaim?

12

A.

Yeah.

13

Q.

All right.

14

And what are the damages you're

15

asserting you've incurred as a result of these

16

alleged fraudulent statements by Profits Plus

17

Capital Management, LLC, or Street Search?

18

A.

19

Well, do you -- you want
How would you like me to define the

20

damages?

21

Q.

Just whatever you believe they are.

22

A.

Okay.

23

At this stage of the game, you know, I

24

would have to put it into at least, you know, two

25

areas -- damages and then, of course, expenses.
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1

Those two areas.
On the damage side -- and, again, I just

2
3

don't know because we haven't seen any documents,

4

you know, to date as to what is in the fund or was

5

in the fund or whatever.
I can only look at it and see what I

6
7

think would have been in the fund based on my

a

background and based on where the markets are and

9

where they went, you know.
So at this stage of the game, my sense

10
11

is that the fund should have had -- and I don't

12

know what it has, but it should have had, after a

13

three-year -- close to three-year period somewhere

14

between 450 and $500 million in the fund.

15

And at that point, especially after we

16

had that Hedge Fund article, we did state in that

17

article that we could accept up to 500 million as a

1a

level that the fund could manage and handle, et

19

cetera.

20

21
22

So the $500 million level was, you know,
aspired to by Bob and myself.
In the last three years with the

23

precious metals moving like they did -- I'm not so

24

concerned as to their performance right now, but

25

because they were a very hot asset class and an
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1

extremely sellable item, the fact that I was, in

2

essence, fired in March of 2010 damaged me

3

tremendously because Street Search had laid the

4

groundwork for very, very impressive investors to

5

come in.
My honest feeling is that we would have

6
7

raised somewhere between 450 and $500 million in

s

the three years.

9

Now, at a 1.5 percent management fee --

10

and I'm not the accountant.

You'll hear from them.

11

But at 1.5 percent, that's $7.5 million in

12

management fees.
And at a multiple of 20, which is what

13
14

an institutional investor would be paying to get a

15

5 percent cash return, we're looking at somewhere

16

around $150 million as the value.
So in terms of my share, I'm saying that

17
18

the damages are somewhere in the area of about

19

75 million.

20

21
22

23

Q.

Any other damages that you believe you

sustained?
A.

Absolutely.
From 2008, October moving forward, I

24

didn't take on any other clients.

And I did that

25

because I wanted to keep separate a low-PE
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1

price-to-book value manager that would have no

2

conflict with a specialty precious metals hedge

3

fund so I could literally talk to the same

4

institution or individual about value investing and

5

then talk to them about their commodities or their

6

allocation to the special fund.

7

On a monthly basis, that came to about

B

45,000 a month.

Translated over the 36 months -- I

9

don't have my calculator.

It's about -- I think

10

it's 1,818,000 that I lost in terms of a potential

11

client.

12
13

So I guess you would add that into the
75 million, so there's about a 76.8 million number.

14

Q.

I want to make sure I understand.
You're asserting you lost income -- I

15
16

And I did work full time on this thing.

want to make sure I understand.
Is it Street Search, LLC, that lost

17
18

income or Jeffrey Podesta lost income of 45,000 a

19

month?

20

A.

Street Search.

21

Q.

And so Street Search, LLC, lost income

22

of 45,000 a month from new clients that it did not

23

seek to represent as a result of expending its

24

efforts in relation to this fund?

25

A.

Correct.
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1

2

Q.

And that 45,000 was incurred during what

period of time?

3

A.

October 2008 to present.

4

Q.

When you say "to present"

5

A.

Today.

6

Q.

All right.

7

a

But has Street Search, LLC, not been
seeking new clients since March of 2010?

9

A.

No.

10

Q.

Why?

11

A.

Spending a lot of time on this.

12

Q.

With the lawsuit?

13

A.

Yeah.

14

Q.

Okay.

15

Any other damages you're asserting that

16

Street Search, LLC, incurred as a result of alleged

17

fraudulent statements by Profits Plus Capital

18

Management or Bob Coleman?

19

A.

Well, I'm not sure exactly on some of

20

the things that he might have sent or said to

21

certain people, but I have reason to believe that

22

perhaps some e-mails or conversations took place

23

that were not right.

24

Q.

Are you saying that were defamatory?

25

A.

They might be.
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1

Q.

Is that what you're alleging or --

2

A.

I'm not -- I don't know.

3

4

I'm just

saying I think there could be other things there.

Q.

Okay.

And explain to me how --

My question relates to what damages you

5

6

incurred as a result of the fraudulent statements

7

that were made by Profits Plus Capital Management

a

or Bob Coleman that you've alleged, so I'm trying

9

to understand those damages.
I haven't asked questions about other

10
11

claims --

12

A.

Okay.

13

Q.

-- such as defamation claims.

14

A.

Okay.

15

Q.

Are there any other damages related to

16

the fraudulent statements that you're asserting?

17

A.

No.

18

Q.

Okay.
Now, you mentioned that you believe the

19
20

fund should have had 450 or $500 million in capital

21

investments from limited partners, correct?

22

A.

Right.

23

Q.

And can you tell me the basis for

24

believing that the fund should have had that

25

quantity of investments from investors?

Associated Reporting Inc.
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1

A.

2

Sure.
You know, it had a very good asset

3

class, very en vogue asset class in precious

4

metals.

5

with multiple Hedge Fund Week-type of

6

relationships.

I had and Street Search had relationships

The publicity would have been

7

8

sensational.

Follow-up interviews, follow-up

9

pieces, certainly were in line.

And as a result, I

10

think the communications and marketing would have

11

been very valuable from that standpoint.
Then at that point, in April or May of

12
13

2010 -- but I didn't have the opportunity.

14

When Bob finally was able to, you know,

15

find storage space to be able to handle things, at

16

that time, then the constant prospecting

17

And it does take four to five meetings,

18

four to five presentations before an individual or

19

an institution or before even somebody who is

20

already in an existing account ends up making an

21

investment in a different vehicle.

22

groundwork set

But with the

And my background will show that on a

23

24

consistent basis, I would raise 100 to $200 million

25

a year.

And in a hot asset class and getting good

Associated Reporting Inc.
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1

publicity and hopefully Bob would get good

2

interviews and all of that good stuff, you know, we

3

would have easily gotten to the 450 or 500 level.

4

But the groundwork was set, was ready to

5

take off.

6

year, he became very involved in the storage

7

business and no longer wanted to proceed with the

8

fund.

9

Q.

And unfortunately at the end of the

When you say that Bob Coleman or Profits

10

Plus Capital Management, LLC, didn't want to

11

proceed with the fund, what's your basis for that?

12

A.

My basis for that is simply that he was

13

still trying to find space for the precious metals.

14

And that was supposed to be his forte, the storage

15

business.

16

And while we were developing this whole

17

project, he was, even in April and May, soliciting

18

IBI as a place to possibly store some metal.

19

So when finally we started to get some

20

traction in the fund, when Mr. Wrigley came in and

21

we finally had some traction in the fund and we

22

were starting to get some pub licity, we didn't

23

have any -- we didn't have any place to put the

24

stuff and ended up, you know, basically going 100

25

percent of the business into the storage.
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Q.

1

2

You mentioned your capabilities as far

as raising capital.
What is your position as to whether you

3

4

ever raised any capital or originated any investors

5

for the fund?
A.

6
7

My position is simple, that we raised

the capital for the fund.

8

Q.

And who is "we"?

9

A.

Bob and myself.

10

Q.

And what capital did Bob and you raise

11

for the fund?

12

A.

The Philip Wrigley account.

13

Q.

Any other accounts?

14

A.

No.

15

Q.

Is it correct that you individually did

16

not originate any investors for the fund?

17
18

A.

I was cut off.

I was not in a position

to raise any additional investors.

19

Q.

That was as of March of 2010?

20

A.

No, that basically was as of November

21

when we didn't have any storage.

22

Q.

25

All right.

So let's deal with prior to November of

23
24

Okay.

2010.
A.

Sure, sure.

Associated Reporting Inc.
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1

Q.

So prior to November of 2010, is it

2

correct that you individually did not raise any

3

capital or originate any investors for the fund?

4

A.

Correct.

5

Q.

And then it's your testimony that as of

6

November of 2010, you did not have the ability to

7

originate investors for the fund because there was

8

no place to store the precious metals?
A.

9

And as a fiduciary responsibility as CEO

10

and president of the fund, I could not go to an

11

investor and say, you know, "Give me another

12

$25 million."

13

it.

14

We don• t even have a place to put

So I was very concerned that if I were

15

to go out and start to solicit on a basis of

16

investing in the fund and we didn't have a place to

17

do it and Bob was preoccupied with trying to find

18

storage, that's not where you want to be putting

19

your money where someone is not watching what's

20

going on with the money, number one.
And, two, if you can't store the metals,

21

22

until that problem was rectified, that was an

23

issue.

24

25

Q.

Okay.

All right.

Mr. Podesta, I apologize.

Associated Reporting Inc.
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2

A.

Which one is Gary?

3

Q.

Two?

4

A.

No, one or two.

5

Q.

Okay.

6

9

10

All right.

One.

One or two.

One.
Now let's have you go

to Exhibit 9.

7

8

54

Guadagno

1

A.

Exhibit 9.

Q.

I'll represent to you, this is a

Oh, this is what he read to

me.

disclosure --

11

A.

That's when I found out it was 250 bucks.

12

Q.

I will represent to you that is a

13

disclosure that was made on behalf of Mr. Podesta by

14

his counsel regarding your opinions or participated

15

testimony.

16
17
18
19

A.

On the record, when he prepared this, he

didn't speak to me first.
Q.

Okay.

All right.

We're going to go

through it, okay?

20

A.

Yes.

21

Q.

Before we go through it, can you tell me

22

what your understanding is of the ownership of the

23

entity called Street Search L.L.C.

24
25

A.

My understanding was that Jeff Podesta

owned a hundred percent of Street Search L.L.C.
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funds.

3

opportunity.

4

60

So we said, hey, look, this is an

You know, it's like Christopher Columbus.

5

You know, this thing could be huge.

6

might work if gold does go up, this thing could be a

7

home run, a home run in that it would be easier to

8

raise money for, especially if a guy like, you know,

9

a regular guy wanted to invest in gold, how does he

10

So we said that

do it?

11

If the City of New York wanted to

12

diversify their portfolio and they wanted to have a

13

professionally managed fund, how do they do it?

14

know, the Police Department in Nevada, how do they

15

do it?

16

they're not going to go out and buy gold watches.

17

You know, how do you do it?

18
19

You

You know, they're not going to store gold,

So those are the kind of conversations we
had, very, you know, idea oriented.

20

Q.

All right.

21

A.

And you know, that was the extent of our

22

conversation.

It was an opportunity.

We saw it as

23

such.

24

was just starting, you know, it's not unheard of to

25

raise $10 billion.

And you know, with something like that that
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2

61

I don't want to throw numbers around, but

3

all you got to do is look at what funds like this

4

raise.

5

people are starting to throw money at it, do some

6

homework, you know, do some homework and you'll see.

7

It's scary, the numbers.

8

9

If you got traction and gold starts going,

Q.

All right.

Let's go back to Deposition

Exhibit 9.

10

A.

Go ahead.

11

Q.

And it says you will testify 2009 and

12

February 2010, Mr. Podesta approached you regarding

13

a Reg D offering with which Podesta was associated

14

called Street Search Dollars and Sense Fund.

15

A.

Okay, that's not true.

16

Q.

And the next sentence, he was a partner

17
18
19

with Robert Coleman?
A.

I don't know who Mr. Coleman is.

I didn't

know who Mr. Coleman was back then.

20

Q.

Okay.

21

A.

Did I sign this?

22

Q.

No.

23

A.

Good.

24

Q.

So essentially the first paragraph,

25

essentially that paragraph is inaccurate, correct?
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2

A.

Yes, sir.

3

Q.

Let's go to the next paragraph.

It talks

4

about performing due diligence before recommending

5

investments to the client.

6

A.

That's not true.

7

Q.

Is there anything in that next paragraph

8
9

That's not true.

that's true then?
A.

The next paragraph, will testify that Mr.

10

Podesta informed of the problems, no, that's not

11

true either.

12

Q.

Okay.

So let me make sure I got this

13

right.

14

will also testify that although he was intrigued by

15

the prospect," et cetera, that paragraph is not

16

true, correct?

17

A.

The paragraph starting out, "Mr. Guadagno

When you say, "intrigued by the prospect,"

18

I just told you what I believe.

19

replay the whole thing, what I believed.

20

gold was going to go significantly higher.

21

believed that a fund was the way to go.

22

believed, you know, raising a billion dollars would

23

not be a problem, could not be a problem, should not

24

be a problem.

25

I mean, we can
I believed
I

And I also

Was I intrigued by Robert Coleman?
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2

have raised $5 billion.

You want me to say that?

3

But he could have raised -- there's no limit to what

4

we could have raised.

5

It's just one telephone call, you know,

6

people put, you know, it's not unheard of where a

7

fund would put a billion dollars into a hedge fund,

8

not a hedge fund, but a hedge kind of a situation

9

like this.

10

Q.

Tell me why you believe Mr. Podesta could

11

have raised up to a billion dollars in investor

12

funds, or I'll call it a gold or silver or precious-

13

metal fund.

14

A.

Well, like I said, it has nothing to do

15

with, again, I don't know who Mr. Coleman is or not,

16

but you know, in my opinion, he has the ability, he

17

did it before and could do it again, you know.

18

not quite certain what your question is, I mean.

19
20
21

Q.

When he did it before, what time period

was that?
A.

He did it with Coleman.

He did it with,

22

you know, at Kidder Peabody.

23

numerous times before, from what I've seen.

24
25

I'm

Q.

He did it, you know,

That's why I want to make sure I'm

understanding.

When you say he's done it before, I
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2

want to make sure I know approximately when.

3

Kidder Peabody back in --

A.

4

With

Yeah, maybe it wasn't a billion dollars

5

back then, but it was some kind of monies back then.

6

You know, he did it with the fund that he was

7

involved with.

8
9

And I believed he could have done it
again.

That's why I went out and I changed my

10

lifestyle for four months, got registered into two

11

different things, and I wanted to do this with him.

12

Q.

And why -- maybe I've asked you before and

13

I apologize -- why do you believe as of 2008, 2009

14

Mr. Podesta could have done this again?

15

A.

Because, let me just say it a different

16

way.

It wasn't like I woke up, oh, Jeff, I know

17

what we're doing today, here we go.

18

happened was we had lunch.

19

something to do.

No.

What

I was looking for

Jeff said, this is what I'm doing.

20

I believed in that, the concept of gold,

21

based on what I just told you four different ways,

22

so I believed that together we could do it.

23

Q.

Explain to me what your different

24

A.

Going forward, I don't believe gold is,

25

you know, going to do the same thing, but back then,
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it was the right time, the right place.

3

If you said to me right now, hey, Pat,

4

listen, I think, you know, we could invest in corn

5

in Iowa, I might not say it was a good idea.

6

years ago when we were doing ethanol and you said to

7

me, hey, we could do something.

Seven

8

Right now I'm doing a project, we're in

9

the car coming over, and we're doing a project on

10

alternative energy, fuel.

11

together on this project, we could raise a billion

12

dollars.

13

environment possesses.

14

you fund the vehicle.

15

Q.

I believe that if we work

It's, you know, what the economic
It's a vehicle, so how do

What would have been the difference in

16

your roles with Mr. Podesta; what was Mr. Podesta's

17

expertise or specialty to be and what was your

18

expertise or specialty to be?

19

A.

What were the differences?

20

color suits?

21

Q.

You mean what

I don't understand what you mean.

Well, did you play a different role?

Is

22

Mr. Podesta supposed to hit up institutional

23

clients, you have non-institutional clients, were

24

you hitting different markets, different types of

25

investors; how was it supposed to work?
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I don't think it was really that, no.

think, you know, look, as you can see, I come from

4

Brooklyn.

5

can't, you know, you know, I know my limitations.

6

work better with somebody that is, you know, I hate

7

to use the word, but is a little more polished.

8

think together we would have made a good team.

9

We've done it.

10
done it.

12

people that have raised north of $5 billion.

14

But I
I

I

So together in a meeting, we could have

11

13

Q.

I could have put Jeffrey in front of

All right.

What knowledge do you have as

to Mr. Podesta's clients --

15

A.

Zero knowledge.

16

Q.

-- during the time 2008?

17

A.

I don't have any knowledge of his clients.

18

Q.

Do you know

19

A.

I just said I have zero, so you can't ask

20

me if I know somebody because I don't have any

21

knowledge of any of his clients.

22

change if you mention some names.

23

j

I

3

I do have a lot of relationships.

I

Q.

It's not going to

I was going to ask a different question.

24

What is your understanding of where Mr. Podesta

25

operates his business?
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From:
To:
Sent:
Subject:

Jeff Podesta <jeffpodesta2000@yahoo.com>
bob coleman <bcoleman@goldsilvervault.com>
3/2/2010 9:26:25 AM
Closing & Management Fee

Bob,
How did things go with the tests yesterday? Also could you wire ASAP the
Management fees due over the Dec., Jan., Feb. period. Keep me posted.

JP

PPCM006342
000512

From: bcoleman <bcoleman@goldsilvervault.com>

To: Jeff Podesta <jeffpodesta2000@yahoo.com>
Sent: Tue, March 2, 2010 1:14:43 PM
Subject: Re: Closing & Management Fee
Jeff,
We need to talk about this arrangement. I was under the impression that you could raise capital from your own
sources. The only funds raised have been from my clients. The management fees from the fund are going to building
out a secure facility and running the operations of the fund. I can not afford nor justify to pay you for marketing
without any capital raised on your end.
I changed the name of the fund based on your expertise and track record of raising capital. Since August 2009, I have
not seen any capital brought in from your clients or prospects. The funds I have paid you have been fair
compensation for your time and efforts.
I am frankly disgusted about the Dupont situation. I relied on your advice to bring him on board and now DuPont
feels that I owe him hundreds of thousands of dollars. I can not have this hanging over my head any longer. I have
wasted $10, 000 and countless hours of time and out of pocket expenses dealing with this individual. I am now having
to defend myself from any accusations this individual dreams up. I have invested my life into this business to build
the trust and confidence needed to attract clients. I do not want to risk all my hard work on someone who could
simply sabotage my reputation for his amusement. I have been advised to completely disassociate myself from using
Street Search because of Dupont alone. This includes having Street Search removed from the name of the fund and
the website.
I want to continue to work with you, however, the arrangement needs to be on the basis of a consulting arrangement
on the capital you raise and not part of the management fees raised by my clients. I would like to discuss this with
you.
Thanks
Bob Coleman

Jeff Podesta wrote:
Bob,
How did things go with the tests yesterday? Also could you wire ASAP the
Management fees due over the Dec., Jan., Feb. period. Keep me posted.

JP

000513PPCM006422

"
From:
To:

Jeff Podesta <jeffpodesta2000@yahoo.com>
bcoleman <bcoleman@goldsilvervault.com>

Sent:
Subject:

Re: Closing & Managemert Fee

3/2/2010 6:23:38 PM

Call me in the morning.Read sentence #4. Illegal, Illegal,illegal. And then some. Remember it is "we" not "I". You
are 50% and I am 50%.
That is the agreement NOT an arrangement. Stealing MY portion of the fees for your personal use is against the law.I
am your partner not
a hired worker.

000514

This contract between Robert Coleman, sole owner of Profits Plus Capital Management, LLC
and Jeff Podesta, sole owner of Street Search. LLC terminates al! previous agreements and/or
arrangements either verbal or written regarding all aspects including all rights. obligations.
responsibilities, and revenue from the Dollars and Sense Growth Fund, LP also named Street
Search Dollars and Sense Gro\\th Fund, LP effective as of March L 2010. Any and all future
agreements will be in writing and be valid from that date forward.
This agreement will be kept confidential. Robert Coleman and Profits Plus Capital Management
will not contact clients or investors of JefIPodesta and Street Search. Jeff Podesta and Street
Search will not contact clients and investors of Robert Coleman. Profits Plus Capital
Management, and Dollars and Sense Growth Fund.
The wording Street Search will be removed from the title of the Street Search Dollars and Sense
Growth Fund. LP. Street Search will be removed from all documents (Offering Memorandum.
I ,imited Partnership Agreement, and Subscription Agreement)
Profits Plus will have to retain written consent from Jeff Podesta to use Street Search in any sales
brochures. Jeff Podesta will have to retain written consent from Robert Coleman to use Dollars
and Sense Growth Fund or Profits Plus Capital Mmmgcment in any sales brochures.
Robert Coleman has never had and never will have any control or connection with the business
dealings or responsibilities of Street Search, LLC. Jeff Podesta has never had and never will have
any control or connection with the dealings or responsibilities of Profits Plus Capital
Management, LLC. Profits Plus Capital Management has always been and will continue to be the
sole owner of the Dollars and Sense Grmvth Fund. LP.
Robert Coleman will agree to pay the remainder p01tion of management fees owed to Jeff
Podesta for Occemhcr 2009, January 2010, Febntary 2010. The amount equals the sum of20% of
the gross management fee for the 3 months minus the $5.000 payment on January 19, 2010.
This amount totals as follows:
December 2009 - $6,703.00
January 2010 - $6,238.80
February 2010 - $6,400.00
The final and complete payment will be $14,341.80. This amount will be wired upon the
approval and acceptance of this agreement by Robert Coleman and Jeff Podesta.

!!~

C
an
Profits Plus Capital Management, LLC
March 3, 2010

Jeff Podesta
Street Search, LLC
March 3. 2010

PPCM005478
000515

From:
To:
Sent:
Subject:

Jeff Podesta <jeffpodesta2000@yahoo.com>
bcoleman <bcoleman@goldsilvervault.com>
3/3/2010 9:07:37 AM
Re: Closing & Management Fee

Bob,
You are 50% owner of the fund.I have written proof. I have verbal agreements. I have multiple witnesses that
heard you say we are
50150 partners. I have conversations where you were worried if we took on another "partner" you would have
less than 50%. Remember
Thomas Group.remember IBI, remember ABN? You have crossed the line from being ethical to being a criminal.
You have entered
into a contract to buy a building that is in your own name . A building that is oversized. As you have said "we"
need only about 10%
of the space. You said back in November that you had the money. I didn't for a moment think you would "steal"
my part of the fees
to "close" on this building. I guess when you screwed up investing the fund in December and didn't hedge the
assets you decided
to cross the line . Bob - until I got involved you never raised money or had any high level prospects or meetings.
In fact the biggest
client to come into our fund came in after we had our agreement. Bob - as a partner you "failed" to close on a
location in December.Inexcuseable.
Also in December you failed to perform as a "fund manager." No profits in an asset class where all your peers
were
making money for the clients. It is time to face reality. According to my records that would include the months of
October, November,
December, January, February, and March there are fees due me of at least $109,412.

From: bcoleman <bcoleman@goldsilvervault.com>

To: Jeff Podesta <jeffpodesta2000@yahoo.com>
Sent: Wed, March 3, 2010 2:59:08 AM
Subject: Re: Closing & Management Fee
Jeff,
I am not stealing anything. As the owner and investment manager of the fund, I have a fiduciary responsibility to
secure the assets of the fund. Part of my responsibility is to create an environment that protects the fund's assets.
The arrangement or agreement between you and I was based on your ability to raise capital. We were to share the net
fees on capital we both raised. The fact is since August 2009, you have not brought any clients to the fund. I have not
seen any true interest from potential investors regarding the marketing efforts (example Hedgefund weekly article)
and have lossed $10, 000 and numerous hours of time and out of pocket expenses on a consultant which you
recommended. The sharing offees did not have anything to do with the ownership and control of the fund.

Please read the following attachment which terminates our current relationship and has calculated the management
fee owed to you. I would like to continue working with you, however, we need an agreement that provides more
incentive to you for capital that you raise. After signing the attachment, I would suggest a consulting arrangement
whereby you receive a higher weighting split of the incentive and net management fees on assets you raise. This

000516
PPCM006423

would encourage and incentivize you to raise capital.
I would like to move forward and not waste any efforts you have spent creating interest for the fund.

Thanks
Bob Coleman
Jeff Podesta wrote:
Call me in the morning.Read sentence #4. Illegal. Illegal,illegal. And then some. Remember it is "we" not "I". You
are 50% and I am 50%.
That is the agreement NOT an arrangement. Stealing MY portion of the fees for your personal use is against the law. I
am your partner not
a hired worker.

From: bcoleman <bcoleman@goldsilvervault.com>
To: Jeff Podesta <jeffpodesta2000@yahoo.com>
Sent: Tue, March 2, 2010 1:14:43 PM
Subject: Re: Closing & Management Fee

Jeff,
We need to talk about this arrangement. I was under the impression that you could raise capital from your own
sources. The only funds raised have been from my clients. The management fees from the fund are going to building
out a secure facility and running the operations of the fund. I can not afford nor justify to pay you for marketing
without any capital raised on your end.

Tchanged the name of the fund based on your expertise and track record of raising capital. Since August 2009, Thave
not seen any capital brought in from your clients or prospects. The funds I have paid you have been fair
compensation for your time and efforts.
I am frankly disgusted about the Dupont situation. I relied on your advice to bring him on board and now DuPont
feels that I owe him hundreds of thousands of dollars. I can not have this hanging over my head any longer. I have
wasted $10,000 and countless hours ohime and out of pocket expenses dealing with this individual. I am now having
to defend myself from any accusations this individual dreams up. I have invested my life into this business to build
the trust and confidence needed to attract clients. l do not want to risk all my hard work on someone who could
simply sabotage my reputation for his amusement. I have been advised to completely disassociate myself from using
Street Search because of Dupont alone. This includes having Street Search removed from the name of the fund and
the website.
I want to continue to work with you, however, the arrangement needs to be on the basis of a consulting arrangement
on the capital you raise and not part of the management fees raised by my clients. I would like to discuss this with
you.
Thanks
Bob Coleman

Jeff Podesta wrote:
Bob,
How did things go with the tests yesterday? Also could you wire ASAP the

PPCM006424
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Management fees due over the Dec., Jan., Feb. period. Keep me posted.

JP
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Re: Closing & Management Fee
l>ooleman

3/3/10 9:07 PM

View Contact

Jeff~odeiita

Podesta agreement.pdf

Jeff,
These are the facts.
The fund was created in 2001. Street Search was not named on the fund until August of 2009. I have
written proof that you accepted and acknowledged t-0,~e an ·executive officer only;.
l,mn,t~Wig,th§,:i;elatk;mship. as

of March 1, lOlQiiand ce;ffeBng yeu fair oompensation for your tiine. I
am immediately changing the name of the fund and all documents to its original form and completely
removing Street Search from the website.
I take great offense to your accusations as to the management of the fund. As,&emanager and the sole

<0wu.er eUhtt ,fund,-! have every right and obligation to protect my client's assets. The building of the vault
is part of the storage expense of the the fund which is justified and paid for by the management fee. Your
accusations of being unethical and criminal are a complete defamation. I am not stealing any fees. I am
offering you the net share of the remaining management fees for December, January and February.
We agreed to share the net fees based on your record and assurance of !_t!_i~J!tg £!:!P!!l!~· You have mentioned
yourself numerous times that you can raise a substantial amount of capital. Over the last 7 months I have
seen $0 raised from your clients or marketing efforts. fu fact I have sustained losses from your marketing
efforts.
There has been and never was a legal change of ownership of the fund.
All the capital raised came from my clients. You have NO clients in this fund. For your information I have
documented proof of interest from high level prospects and clients well before Street Search was added to
the name of the fund.
The following amounts have been paid to you:
$19,841.83 on 11-13-09 (includes incentive fee for 3rd quarter 2009)
$6,606.60 on 12-23-09
$5,000 on 1-19-10
The total amount paid has been $31,448.43;·Thi~ includes your share of the incentive fees and management
fees from August 2009, September 2009, and November 2009. The $5,000 was an advance on the
December fee.
I am offering you the remainder amount for December 2009, $1,703 ($6703-$5000); January 2010,
$6238.80, and February 2010, $6400. These fees are 20% of the gross management fee. The amount comes
to $14,341.80 ($19341.80-$5000.00).
Podesta000054
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Yahoo! Mall (Jeffpodesta2000)

3/3/10 9:07 PM

Combining what has been paid to you with the amount I am offering totals $45,790.23. This is very fair,
especially when you have not raised any capital from your clients or marketing efforts.

I am giving you till 5:00 pm east coast time today to accept this offer and attached termination agreement.
After today this offer will be adjusted to reflect the legal and out of pocket expenses and losses experienced
regarding your recommendation to use Steven Du Pont and any legal fees if you decide to fight this.

Bob Coleman
Jeff Podesta wrote:
Bob,
You are 50% owner of the fund.I have written proof. I have verbal agreements. I have
multiple witnesses that heard you say we are
50150 partners. I have conversations where you were worried if we took on another
"partner" you would have less than 50%. Remember
Thomas Group,remember IBI, remember ABN? You have crossed the line from being
ethical to being a criminal. You have entered
into a contract to buy a building that is in your own name . A building that is oversized . As
you have said "we11 need only about 10%
of the space. You said back in November that you had the money. I didn't for a moment
think you would '1steal1' my part of the fees
to "close" on this building. I guess when you screwed up investing the fund in December
and didn't hedge the assets you decided
to cross the line . Bob - until I got involved you never raised money or had any high level
prospects or meetings. In fact the biggest
client to come into our fund came in after we had our agreement. Bob - as a partner you
11
failed 11 to close on a location in December.Inexcuseable.
Also in December you failed to perform as a "fund manager .11 No profits in an asset class
where all your peers were
making money for the clients. It is time to face reality. According to my records that would
include the months of October, November,
December, January, February, and March there are fees due me of at least $109,412.

From: bcoleman <bcoleman@goldsilvervault.com >
To: Jeff Podesta <jeffpodesta2000@yahoo.com>
Sent: Wed, March 3, 2010 2:59:08 AM
Subject: Re: Closing & Management Fee
Jeff,
I am not stealing anything. As the owner and p_iy_~~~-~I!! -~~~!i_g~~ of the fund, I ha~~d!staooooss
http://us.mg2.mall.yahoo.com/dc/launch7.gx= l&.rand~eheg8srai8up4
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with the ownership and control of the fund.
Please read the following attachment which terminates our current relationship and has calculated the
management fee owed to you. I would like to continue working with you, however, we need an agreement
that provides more incentive to you for capital that you raise. After signing the attachment, I would suggest
a consulting arrangement whereby you receive a higher weighting split of the incentive and net
management fees on assets you raise. This would encourage and incentivize you to raise capital.
I would like to move forward and not waste any efforts you have spent creating interest for the fund.
Thanks
Bob Coleman
Jeff Podesta wrote:
Call me in the morning.Read sentence #4. Illegal, Illegal,illegal. And then some. Remember it
is "we" not 11111 • You are 50% and I am 50%.
That is the agreement NOT an arrangement. Stealing MY portion of the fees for your personal
use is against the law .I am your partner not
a hired worker.
From: bcoleman <bcoleman@goldsilvervault.com>

To: Jeff Podesta <jeffpodesta2000@yahoo.com>
Sent: Tue, March 2, 2010 1:14:43 PM
Subject: Re: Closing & Management Fee

Jeff,
We need to talk about this arrangement. I was under the impression that you could raise capital
from your own sources. The only funds raised have been from my clients. The management
fees from the fund are going to building out a secure facility and running the operations of the
fund. I can not afford nor justify to pay you for marketing without any capital raised on your
end.
I changed the name of the fund based on your expertise and track record of raising capital.
Since August 2009, I have not seen any capital brought in from your clients or prospects. The
funds I have paid you have been fair compensation for your time and efforts.
I am frankly disgusted about the Dupont situation. I relied on your advice to bring him on
board and now DuPont feels that I owe him hundreds of thousands of dollars. I can not have
this hanging over my head any longer. I have wasted $10,000 and countless hours of time and
out of pocket expenses dealing with this individual. I am now having to defend myself from
any accusations this individual dreams up. I have invested my life into this business to build
the trust and confidence needed to attract clients. I do not want to risk all my hard work on
someone who could simply sabotage my reputation for his amusement. I have been advised to
Podesta000056
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Yahoo! Mall Qeffpodesta2000)

Re: Closing & Management Fee
Jeff Podesta
bcoleman

View Contact

Bob,
You are 50% owner of the fund.I have written proof. I have verbal agreements. I have multiple
witnesses that heard you say we are
50150 partners. I have conversations where you were worried if we took on another "partner" you would
have less than 50%. Remember
Thomas Group,remember IBI, remember ABN? You have crossed the line from being ethical to being
a criminal. You have entered
into a contract to buy a building that is in your own name . A building that is oversized . As you have
said "we" need only about 10%
of the space. You said back in November that you had the money. I didn't for a moment think you
would "steal" my part of the fees
to "close" on this building. I guess when you screwed up investing the fund in December and didn't
hedge the assets you decided
to cross the line . Bob - until I got involved you never raised money or had any high level prospects or
meetings. In fact the biggest
client to come into our fund came in after we had our agreement. Bob - as a partner you "failed" to
close on a location in December.Inexcuseable.
Also in December you failed to perform as a "fund manager." No profits in an asset class where all
your peers were
making money for the clients. It is time to face reality. According to my records that would include the
months of October, November,
December, January, February, and March there are fees due me of at least $109,412.

From: bcoleman <bcoleman@goldsllvervault.com>
To: Jeff Podesta <jeffpodesta2000@yahoo.com>
Sent: Wed, March 3, 2010 2:59:08 AM
Subject: Re: Closing & Management Fee
Jeff,
I am not stealing anything. As the owner and investment manager of the fund, I have a fiduciary
responsibility to secure the assets of the fund. Part of my responsibility is to create an environment that
protects the fund's assets.
The arrangement or agreement between you and I was based on your ability to raise capital. We were to
share the net fees on capital we both raised. The fact is sinceAugust 2099,~you have not brought any clients
to the fund. I have not seen any true interest from potential investors regarding the marketing efforts
(example Hedgefund weekly article) and have lossed $10,000 and numerous hours of time and out of
""locket expenses on a consultant which you recommended. The sharing of fees did not have anything to do
Podesta000057
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completely disassociate myself from using Street Search because of Dupont alone. This
includes having Street Search removed from the name of the fund and the website.
I want to continue to work with you, however, the arrangement needs to be on the basis of a
consulting arrangement on the capital you raise and not part of the management fees raised by
my clients. I would like to discuss this with you.
Thanks
Bob Coleman

Jeff Podesta wrote:

How did things go with the tests yesterday? Also could you wire ASAP the
Management fees due over the Dec., Jan., Feb. period. Keep me posted.

JP

Podesta000058
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JAN 12 2012
CHRISTOPHER 0. RICH, Clerk
By CHRISTINE SWEET
Kimbell D. Gourley/ISB #3578
OIPUTY
Erika P. Judd/ISB #8241
TROUT+ JONES +GLEDHILL +FUHRMAN +GOURLEY, P.A.
The 9th & Idaho Center
225 North gth Street, Suite 820
P.O. Box 1097
Boise, ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
Email: kgourley@idalaw.com
Attorney for Plaintiffs

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

PROFITS PLUS CAPITAL
MANAGEMENT, L.L.C., a Delaware
limited liability company; and DOLLARS
AND SENSE GROWTH FUND, LP, a
Delaware limited partnership; and
ROBERT COLEMAN, an individual,

)
) Case No.: CVOC 1014540
)
) EIGHTH AFFIDAVIT OF KIMBELL D.
) GOURLEY IN SUPPORT OF
PLAINTIFFS' MOTIONS IN LIMINE

~

)
)
vs.
)
)
JEFFREY PODESTA, an individual; and )
STREET SEARCH, L.L.C., a New Jersey )
)
limited liability company,
)
)
Defendants.
)
JEFFREY PODESTA, an individual; and )
STREET SEARCH, L.L.C., a New Jersey )
)
limited liability company,
)
)
Counterclaimants,
)
)
vs.
)
)
PROFITS PLUS CAPITAL
)
_M_A_N_A_G_E_M_E_N_T_,_L_.L_._C_.,_a_D_e_la_w_a_re_ _ )
Plaintiffs,

EIGHTH AFFIDAVIT OF KIMBELL D. GOURLEY IN SUPPORT OF PLAINTIFFS' MOTIONS IN
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limited liability company; and STREET
)
SEARCH DOLLARS AND SENSE
)
GROWTH FUND, LP, a Delaware limited )
partnership; f/n/a DOLLARS AND SENSE ))
GROWTH FUND, LP, a Delaware limited
partnership; and ROBERT COLEMAN, an~
individual,
)
Counterdefendants.

~

STATE OF IDAHO )
) ss:
County of Ada
)

KIMBELL D. GOURLEY, being first duly sworn upon oath, deposes and
says:
1.

That he is a member of the law firm of Trout + Jones +Gledhill

+Fuhrman +Gourley, P.A., and as such is the attorney of record for Plaintiffs in
the above-referenced action, and has personal knowledge of the facts stated
herein.
2.

That attached hereto as Exhibit A is a true and correct copy of Third

Set of Interrogatories and Fifth Request for Production of Documents.
3.

That attached hereto as Exhibit B is a true and correct copy of

Defendants/Counterclaimant's Objections and Response to Plaintiffs' Fifth Set of
Discovery.
4.

Plaintiffs made a good faith effort to obtain responses to the

aforementioned discovery requests in an effort to secure disclosure without court
action. In particular, on January 11, 2012, the second deposition of Jeffrey
Podesta was taken and Mr. Podesta refused, among other things, to disclose the
number of clients/potential investors with whom he communicated during the
EIGHTH AFFIDAVIT OF KIMBELL D. GOURLEY IN SUPPORT OF PLAINTIFFS' MOTIONS IN
LIMINE - 2
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years 2008, 2009, 2010, and 2011, the state jurisdictions in which they were
located, or the dollar amounts of their investments.
FURTHER YOUR AFFIANT SAYETH NAUGHT.
DATED this r i +iy of January, 2012.
TROUT+ JONES +GLEDHILL +FUHRMAN
+GOURLEY, P.A.

STATE OF IDAHO )
: SS

County of Ada

)

SUBSCRIBED AND SWORN to before me this
2012.

-ff/SJ- day of January,

No~~

Residing at: Boise, Idaho
Commission expires: 11 /12/17

CERTIFICATE OF SERVICE

~ay

I HEREBY CERTIFY that on the / 2of January, 2012, a true and
correct copy of the foregoing document was served as follows:
Eric R Clark
CLARK & ASSOCIATES, ATTORNEYS
PO Box 2504
Ea le, ID 83616

[ ] First Class Mail
[ Hand Delivery
.P("] Facsimile (939-7136)
Overni ht Delive

J

~/;
Kim~ey
EIGHTH AFFIDAVIT OF KIMBELL D. GOURLEY IN SUPPORT OF PLAINTIFFS' MOTIONS IN
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Kimbell D. Gourley/ISB #3578
Erika P. Judd/ISB #8241
TROUT+ JONES +GLEDHILL +FUHRMAN+ GOURLEY, P.A.
The 9th & Idaho Center
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
Email: kgourley@idalaw.com
Attorney for Plaintiffs
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

PROFITS PLUS CAPITAL
MANAGEMENT, L.L.C., a Delaware
limited liability company; and DOLLARS
AND SENSE GROWTH FUND, LP, a
Delaware limited partnership; and
ROBERT COLEMAN, an individual,
Plaintiffs,
vs.

)
) Case No.: CVOC 1014540
)
) PLAINTIFFS/COUNTERDEFENDANTS'
) THIRD SET OF INTERROGATORIES
FIFTH REQUEST FOR
~ AND
PRODUCTION OF DOCUMENTS
)
)
)
)

JEFFREY PODESTA, an individual; and )
STREET SEARCH, L.L.C., a New Jersey )
)
limited liability company,
)
)
Defendants.
)
JEFFREY PODESTA, an individual; and )
STREET SEARCH, L.L.C., a New Jersey )
)
limited liability company,
)
)
Counterclaimants,
)
)
vs.
)
)
PROFITS PLUS CAPITAL
)
MANAGEMENT, L.L.C., a Delaware
)

----------

PLAINTIFFS/COUNTERDEFENDANTS' THIRD SET OF INTERROGATORIES AND FIFTH
REQUEST FOR PRODUCTION OF DOCUMENTS - I
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limited liability company; and STREET
SEARCH DOLLARS AND SENSE
GROWTH FUND, LP, a Delaware limited
partnership; f/n/a DOLLARS AND SENSE
GROWTH FUND, LP, a Delaware limited
partnership; and ROBERT COLEMAN, an
individual,
Counterdefendants.
TO:

)
)
)
))
)
)
)

~

DEFENDANTS/COUNTERCLAIMANT AND THEIR ATTORNEY OF
RECORD, ERIC R. CLARK:
YOU WILL PLEASE TAKE NOTICE That Plaintiffs/Counterdefendants,

Profits Plus Capital Management, L.L.C., Dollars and Sense Growth Fund, LP,
and Robert Coleman, by and through their attorneys of record, Trout
+Gledhill +Fuhrman • Gourley, P.A.,

+ Jones

requires you to answer under oath the

following interrogatories and request for production of documents within thirty
(30) days from the service hereunder, and in conformance with all provisions of
Rules 33 and 34, Idaho Rules of Civil Procedure.
In answering these interrogatories, furnish all information available to you,
including information in the possession of your attorneys (and investigators,
experts, etc., retained by you and your attorneys), not merely information known of
your own personal knowledge.
If you cannot answer the following interrogatories in full, after exercising due
diligence to secure the information to do so, so state, and answer to the extent
possible, specifying your inability to answer the remainder, and stating whatever
information and knowledge you have concerning the unanswered portion.

PLAINTIFFS/COUNTERDEFENDANTS' THIRD SET OF INTERROGATORIES AND FIFTH
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These interrogatories are deemed continuing interrogatories, and your
answers thereto are to be supplemented as additional information and knowledge
becomes available or known to you.
DEFINITIONS
Unless otherwise indicated, the following definitions will be applicable to
these interrogatories:
(a)

The words "document" and "documents" mean all written, recorded or
graphic matters, however produced or reproduced, pertaining in any
way to the subject matter of this action. This definition includes, but is
not limited to, any and all originals, copies or drafts of any and all the
following: records, notes summaries, schedules, contacts,
agreements, drawings, sketches, invoices, orders, acknowledgments,
diaries, reports, forecasts, appraisals, memoranda, telephone logs,
letters, telegrams, telexes, cables, tapes, transcripts, recordings,
photographs, picture, films, computer programs or other graphics,
symbolics, recorded or written materials of any nature whatsoever.
Any document which contains any comment, notation, addition,
insertion or marking of any kind which is not part of another document
is to be considered as a separate document.

(b)

"Identify:"
(1)

(2)

In each instance wherein you are asked to "identify" or
describe a document, your description should include, but not
be limited to, the following:
(a)

The name, address, telephone number, occupation, job
title and employer of the present custodian of the
document;

(b)

The date of the making of the document and the name,
address, telephone number, occupation, job title and
employer of each person whose testimony could be
used to authenticate such document and lay the
foundation for its introduction into evidence.

In each instance where you are asked to "identify" or describe
a communication, identify means:
(a)

As to a written communication, a complete statement
setting forth the date, the name and address of each

PLAINTIFFS/COUNTERDEFENDANTS' THIRD SET OF INTERROGATORIES AND FIFTH
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person who initiated the communication, the name and
address of each person to whom the communication
was directed, a description sufficient to identify it, the
present location of the original and each copy and the
name, address, job title and relationship to the parties
of each person having custody or possession of the
original and each copy;
(3)'

With respect to a verbal communication by personal means,
identify means a complete statement setting forth the date, the
approximate time and place, the name and address of each
person present, the substance of what was said by each
person present, whether any conversation was recorded and,
if so, the name and address of the person who recorded it and
the name and address of the person who has custody or
possession of such recording, and whether any notes or
memoranda were made of any conversations and, if so, the
name and address of the person who made such notes or
memoranda and the name and address of each person who
has custody or possession of the original notes or
memoranda.

(4)

With respect to a telephone conversation, identify means a
complete statement setting forth the date, the approximate
time, the name of the person initiating the call, the location
from which the call was placed, the words spoken or the
substance of what was said by the person initiating the call
and by the person called, whether anyone else listened in on
one or both sides of such telephone conversation and, if so,
the name and address of such person, whether such
conversation was recorded and, if so, the name and address
of the person who recorded it and the name and address of
the person who has custody or possession of such recording
and whether any notes or memoranda were made of such
conversation and, if so, the name and address of each person
who has custody or possession of the original notes or
memoranda;

(5)

With respect to a document for which you claim a privilege,
identify means the name of the person who prepared it, the
name of the person who signed it or in whose name it was
issued, the name of each person to whom it was addressed or
circulated, the nature and substance of the writing and its title,
if any, its date, and if it bears no date, the date when it was
prepared, the physical location of the original and any copies
of which you are aware, the name and address of each person

PLAINTIFFS/COUNTERDEFENDANTS' THIRD SET OF INTERROGATORIES AND FIFTH
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having custody or control of the document, and the name and
number of the file, if any, in which it is contained and the basis
for the privilege for which you claim.
(6)

When used in reference to a person, identify means the
person's full name, state of incorporation (if applicable), last
known business address, last known home address (if
applicable), last known business, profession, or occupation,
last known job title, list of officers, directors, agents,
representatives and employees (if applicable), and relationship
to the Plaintiffs.

(c)

"Knowledge" includes firsthand knowledge and information derived
from any other source, including but not limited to hearsay
knowledge.

(d)

"Person" shall mean and include a natural person, partnership, firm or
corporation or any other kind of business or legal entity, its agents or
employees. In each instance wherein you are asked to "identify" a
person or the "identity" of a person, state with respect to each such
person his name and last known residence, business address and
telephone number.

(e)

"You" shall refer to the plaintiff answering these interrogatories and
any counsel, consultants, experts, investigators, agents or other
persons acting on your behalf.

(f)

"Dollars and Sense" shall mean Dollars and Sense Growth Fund,
LP, fka Street Search Dollars and Sense Growth Fund, fka Dollars
and Sense Growth Fund, LP.

INTERROGATORY NO. 11: Please identify each and every client,
individual or entity, including but not limited to, corporations, partnerships, limited
liability companies, and limited liability partnerships which Jeffrey Podesta and/or
Street Search contacted about the Dollars and Sense regardless of whether that
client, individual, or entity ultimately became a limited partner in Dollars and
Sense. By this request, Plaintiffs seek the name, address, phone number, and
date that Jeffrey Podesta and/or Street search contacted the individual or entity
together with the method of contact whether it be phone, email, etc.
PLAINTIFFS/COUNTERDEFENDANTS' THIRD SET OF INTERROGATORIES AND FIFTH
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INTERROGATORY NO. 12: Please identify each and every client,
individual or entity, including but not limited to, corporations, partnerships, limited
liability companies, and limited liability partnerships which Jeffrey Podesta and/or
Street Search contacted and/or referred to Schafer Cullen Capital Management,
between 2008 to present, regardless of whether that client, individual, or entity
ultimately became a client of Schafer Cullen Capital Management. By this
request, Plaintiffs seek the name, address, phone number, and date that Jeffrey
Podesta and/or Street search contacted the individual or entity together with the
method of contact whether it be phone, email, etc.
INTERROGATORY NO. 13: Please identify the total number of clients for
which Jeffrey Podesta and/or Street Search was the "procuring cause" for a
Client becoming an investment advisory client of Schafer Cullen Capital
Management as the term is used in the Consulting Agreement attached hereto
as Exhibit A. Please identify each client by name, address, phone number, and
the commencement date of the Client's investment and/or related business with
Schafer Cullen Capital Management.
INTERROGATORY NO. 14: Please identify the factual and contractual
basis for Jeffrey Podesta and/or Street Search's compensation from Schafer
Cullen Capital Management and identify any and all document which may
evidence the manner in which Jeffrey Podesta and/or Street Search's
compensation or remuneration is calculated and paid. This includes any and all
financial statements provided by Schafer Cullen, contracts, client agreements,
annual reports, notes or correspondence or any other document which would

PLAINTIFFS/COUNTERDEFENDANTS' THIRD SET OF INTERROGATORIES AND FIFTH
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evidence a payment and the manner in which the payment was calculated and
paid.
INTERROGATORY NO. 15: Please identify what, if any, disclosures
together with a complete description of the contents thereof that Jeffrey Podesta
and/or Street Search furnished to a client or potential client of Schafer Cullen
Capital Management. This includes any disclosures regarding the nature and
relationship, including any affiliation, between the Jeffrey Podesta and/or Street
Search and Schafer Cullen Capital Management together with a statement
regarding how Jeffrey Podesta and/or Street Search would be compensated for
their services and the terms of the compensation agreement. If Jeffrey Podesta
and/or Street Search does not believe such a document has ever been prepared,
please identify the reason and/or justification for the lack of such a document.
INTERROGATORY NO. 16: Please identify each and every record kept by
Jeffrey Podesta and/or Street Search regarding the referral of clients to either
Dollars and Sense or Schafer Cullen Capital Management. This includes, but is
not limited to, correspondence, contracts, disclosures, notes, records of payment,
records of time spent and expenses incurred Jeffrey Podesta and/or Street
Search in the operation of referring clients to either Dollars and Sense or Schafer
Cullen Capital Management.
INTERROGATORY NO. 17:

Please identify the services Jeffrey

Podesta and/or Street Search were performing for/on behalf of/or at the
request of Thomas Group Capital between the years 2008 to present
together with any compensation, and the manner in which compensation
PLAINTIFFS/COUNTERDEFENDANTS' THIRD SET OF INTERROGATORIES AND FIFTH
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was calculated, Jeffrey Podesta and/or Street Search received in return
for such services.
INTERROGATORY NO. 18:

Please identify the process by which

Jeffrey Podesta and/or Street Search would procure a "Client" and deliver
to Schafer Cullen

Capital

Management the executed "Disclosure

Acknowledgement Form annexed" to the Consulting Agreement attached
hereto as Exhibit A. Please identify whether Jeffrey Podesta and/or Street
Search ever maintained a copy of the Disclosure Form for their records
and identify the current location of the same.
INTERROGATORY NO. 19: Please state whether Jeffrey Podesta
and/or Street Search complied, at all times, with the obligations imposed
thereon in Paragraph 6 of the Consulting Agreement, attached hereto as
Exhibit A.

Please identify the manner in which Jeffrey Podesta and/or

Street Search generally provided Exhibits "A", "B" and "C" to the Client or
potential client and please identify each and every record Jeffrey Podesta
and/or Street Search may have retained with respect to the same.
INTERROGATORY NO. 20: If any of your responses to the
Requests for Production contained herein contain anything less than a full
and complete copy of each document and/or other physical or tangible
object identified, described, relied upon, or discussed in your answers to
Interrogatories Nos 11 through 20 inclusive, please identify the reason for
the lack of the documents requested herein and the current location and
custodian of said documents.
PLAINTIFFS/COUNTERDEFENDANTS' THIRD SET OF INTERROGATORIES AND FIFTH
REQUEST FOR PRODUCTION OF DOCUMENTS - 8
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REQUEST FOR PRODUCTION OF DOCUMENTS
REQUEST FOR PRODUCTION NO. 49: Please provide a complete copy of each
and every document and/or other physical or tangible object identified, described,
relied upon, or discussed in your answers to Interrogatory No. 11.
REQUEST FOR PRODUCTION NO. 50: Please provide a complete copy of each
and every document and/or other physical or tangible object identified, described,
relied upon, or discussed in your answers to Interrogatory No. 12.
REQUEST FOR PRODUCTION NO. 51: Please provide a complete copy of each
and every document and/or other physical or tangible object identified, described,
relied upon, or discussed in your answers to Interrogatory No. 13.
REQUEST FOR PRODUCTION NO. 52: Please provide a complete copy of each
and every document and/or other physical or tangible object identified, described,
relied upon, or discussed in your answers to Interrogatory No. 14.
REQUEST FOR PRODUCTION NO. 53: Please provide a complete copy of each
and every document and/or other physical or tangible object identified, described,
relied upon, or discussed in your answers to Interrogatory No. 15.
REQUEST FOR PRODUCTION NO. 54: Please provide a complete copy of each
and every document and/or other physical or tangible object identified, described,
relied upon, or discussed in your answers to Interrogatory No. 16.
REQUEST FOR PRODUCTION NO. 55: Please provide a complete copy of each
and every document and/or other physical or tangible object identified, described,
relied upon, or discussed in your answers to Interrogatory No. 17.

PLAINTIFFS/COUNTERDEFENDANTS' THIRD SET OF INTERROGATORIES AND FIFTH
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REQUEST FOR PRODUCTION NO. 56: Please provide a complete copy of each
and every document and/or other physical or tangible object identified, described,
relied upon, or discussed in your answers to Interrogatory No. 18.
REQUEST FOR PRODUCTION NO. 57: Please provide a complete copy of each
and every document and/or other physical or tangible object identified, described,
relied upon, or discussed in your answers to Interrogatory No. 19.
REQUEST FOR PRODUCTION NO. 58: Please produce a full and complete
copy of the Consulting Agreement with Schafer Cullen Capital Management,
including attached Exhibits A, B, and C referenced therein.

DATED this 8th day of December, 2011.

TROUT+ JONES +GLEDHILL +FUHRMAN+
GO
EY, P.A.

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 8th day of December, 2011, a true and
correct copy of the foregoing document was served as follows:
Eric R Clark
CLARK & ASSOCIATES, ATIORNEYS
PO Box2504
Ea le, ID 83616

PLAINTIFFS/COUNTERDEFENDANTS' THIRD SET OF INTERROGATORIES AND FIFTH
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CONSULTING AGREEMENT
This Agn:ement by and belween Street Search. U,C with offices at 145 Bingham Ave, Rumsori, NJ 07760
(hereinafter rcfcn-cd to as the "Consultant") and Schafer Cullen Copitnl Mnnogement Inc., a Delaware corporation
pn::scnlly having ilz; principul plucc of business al 645 Fifth Ave. 7th Floor, New York, NY I 0022 (hereinafter
1
·
referred to as the "Advisor") is mnde effective as of the 1• day of October 2005.
WINESSETH;
Whereas, the Advisor wishes to obtain referrals ofpotenrial clients ("Clients'') and the Consultant desires to refer
potential contacts and acquaintances and make referrals to the Advisor, which referrals may be of value to the
Advisor and may assist the Advjsor in obtaining investment advisory clients.

Now, therefore, the Advisor and the Consultant agree as follows:
1.

The Consultant agrees to use its best efforts to contact pel'$onS or organizations and to recommend to such
persons or organizations that they e.ntertain proposals ror lhc Ad\lii:or'i: investment advisory services. Such
proposals shall be presented only by officers or designated individuals of the Advisor wilh the assistance of
the Consultant, if rQquestod by the Advisor. The Consultanl further agrees to assist the AdviiR•r in the
efforts to enter into investment advisory agreements and mutual fumJ sales ugreemtmlS wii:h prospective::
Clients referred by the Consultant. In furtherance thereof, the Consultant shall, subject to compliance with
Federal and state securities laws, make introductions and presentations on behalf of the Advisor and then
assist the Advisor in the obtaining of new accounti;.

2.

1f the Consullant is the procuring cause of a Client's becoming an investment advisory client of the
Advisor through Lhc opening of u :sc:purnh:ly Wllllllged account in wither of d1c following strategies High
Dividend Equity, Iatemational High Dividend Equity, Multicap Value, or Small Cnp Value, the Advisor
will pay to the Consultant: (a) 20% of the first year's investment advisory fee paid by the Client Lo rhe
Advisor, (b) 20% of the second year's investment advisory fee paid by the Client to the Advisor; (d) 10%
of advisory fees annually thereafter. This 10% fee will continue to accrue Lo the Consultants' benefit as
long as he continues to sl:l"Vicc the Client {t9 be determined by mutual consent of Advisor and Consultant
reviewed on ll quarterly bnsis. For purposes hereof, "procuring cause" means introduction and
presentations, attendance; at meetings, coordimition of markel[nr; activities. and delivery to the Adviz;or of
the executed Disclosure Acknowledgement Form annexed hereto as Exhibit C. Advisor will puy lhi:
Consultant's compensation on a quarterly basis no later than thirty (30) days of receipt of the compensnrion
by the Advisor from the client on the account of whom the compensation is due.

3.

Payments to the Consultant are made as follows:
A. Retainer
Advisor agrees lo pay Consultant a monthly retainer of$ J0,000 per month to be paid in the first week
of the month. It is agreed that this is a draw versus future Advisory fees payable to Consultant. Once
Advisory fee payable begin to accrue to Consultant, they will first offset the draw until such time that
the cumulative draw is paid in full.
B. Matter of~aYDlent to the Consultant

Percentage of the annual investment advisory foes received by the Advisor on account of clients for
which the Consultant was the procuring cause shall be calculated from the date for the Advisor first

000538

NOV-1-2011

13:09

FROM:

.2089397136

renders investment management services to the Client and shall continue until effective date of
tcmrinntion of the ngrccment between such Client and the Advi:ior.
C. Exg~nses of the Consultant
Out-of-pocket expenses incurred by the Consulumt in furnishing tho services herein described shall be
borne by the Consultant, excepr in those instances where the Advisor agrees to bear travel.
entertainment, retainer or other. expenses of the Consultant. Consullant will provide itemized expense
rcporls tu Ac.lvisur iu insUulces where Advisor agrees to incur the: Consultants expenses.

4.

The Consultant agrees to perform its services under thiN Agreement in a manner consistent with this
Agreement and any instructions which may from time to time be given it by the Advisor (including any
instructions which may be appended to this Agreement), and in a manner consistent with the provisions of
tho Investment Advisors Act of 1940, as 11mended (hereafter referred to ns the "Act''), and the niles and
regulations thereunder, and in compliance with any and 1111 other applicable Federal or state, law or
regulation, including, without limitation, laws or regulations relating to registration or qualification of the

Consultant.

S.

The Consultant shall not be an employee, agent or officer ot' the Advisor, but shall have the status of
"independent contractor" for nil purposes. The Consultant shall not render any investment advice to any
person or organization on behalf of the Advisor. The Consultant shall have no express or implied authority
to enter into any agreement or undertaking on bch11l£ of the Advisor with any porson or organi?.ation or to
otherwise bind the Advisor in any manner.

·rhe Consultant undertakes to provide to each potential Client contacted by it who expresses interest in
retaining the Advisor as an investment advisor: (o.) the Advisor's disclosure statement required by Rule

204-3 under the Act; and (b) the Consultant's solicitor's disclosure swtement required by Rule 206 (4)-3
under the Act, specimen. copios both of which are appended to this Agreement as Exhibit.c; A and B; and to

'

obtain from each such potential Client ll signed and dated acknowledgment of receipt from the Consulbnt
of the statements in the form annexed hereto a.<i: Exhibit C, which receipt shall be promptly furMuded to the
Advisor.

7.

The Advisor represents that it is an Investment Advisor registered as such with the U.S. Securities and
Exchange Commission (hereafter referred ro as the "C.nmmi1:1don") and warrants that its execution. delivery
and performance of this Agreement does not violate any prior agrooment to which the Advisor is a party.

8.

The Consultant represents and warrants that it is not a person who is, or has been (a) subject to a
Commission order issued under Section 203 (t) of the Act; (b) convicted within the previous ten years of
any felony or misdemeanor involving conduct described in Section 203 (e) (2) (A) (0) of the Act; (c) found
by the Commission to have engaged or been convicted of engaging in any of the conduct specified in
paragr.iphs (1), (4) or (5} of Section 203 (e) of the Act; (d) subject to nn orrler, judgment of decree
described in 203 (e) (3) of the Act. (A copy of the provisiona of the Act referred to herein shall be auached
as Exhibit D to this Agreement.) The Cummllunl further represents and warrants thut (i) it is duly
registered, qunlitied or exempt from any registration required for the per1bnnance of its services hereunder
and (ii) its execution, delivery and perfonnance of this Agreement will not viol'ate any prior agreement or
obligation of the Consultant. The Consultant ai,rrecs that it shall promptly infom1 the Advisor in writing of
any event i:pecified in clause (a) through (d) of this Section 8. nnd shall promptly return Lo the Advisor any
payments of compensation mnde hereunder prior to ruch time.
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9. No payments wil -uired or made by the Advisor to the Consult<.11~ this Agreement tor roiitme
introductiollS to Plan Sponsor lllvestment Consultants. However. the compensation provided for in this
Agreement will be payable if a Client of the Plan Sponsor Investment Consultant enters into an investment
ad"Visory relationship with the Advisor within twelve (12) niontl'IG of the tennination date hereof and the
Consultant is the procwing cause (within the meaning of Section 1 hc:rcol) of such investment advisory
agreement.
10. The Agreement shall be effective as of January l, 2004 and shall continue in effect until tem1mated by
either the Advisor or the CollS\lltant upon sixty (60) days written notice to the other, except that payments
pursuant to Sc:ction 2 shall continue co be made to the Consuluwt for so long as the fees due to the Advisor
pursuant to Section 2 hereof are received by the Ailvisor on account of 1:1 Client for which the Consultant
was the procuring cause.
11. This Agreement is not assignable by either party in any manner, by operation of the law or otherwise,
without the written consent to the non-assigning party.
12. All nol:il:icalion:i and conuuuni~ations required or pc:nnittcd hereunder shall be delivered in person or by a
nationally tecognized delivery service with proof of delivery, addressed as follows;

lfto Advisor:
James P. Cullen
Schafer Cullen Capital Management Inc.
645 Fifth Ave.
New York, NY 10022

If to Consultant:
Jeffrey J. Podesta
Street Search, LLC
14.5 Bingham Ave.
Rumson. NJ 07760

or to such other address as a party may from time to time specify to the other in writing.

Any notice shall be effective only upon receipt by the party to which the notice is addressed.
13. This Agreement is made pursuant to, and shall be govaned u1"ler and by, the Act and, except to the extent
inconsistent therewith, by the laws of the State of New Jcraey.

14. This Agreement (including the Exhibits hereto) contain& the entire agreement of the parties, and there arc
no other oml or written agreements or understandings in regud to the subject matter hereof. This
Agreement may be altered or amended only by written instrument executed by an authorized signatory of
each of the Consultant and of the Advisot.
IN WITNESS WHEREOF, the parties have hereunto set their hands as of the day and year first wiitten above.
Consultant:
Street Search, LLC
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Trout + Jones +Gledhill +Fuhrman + Gourley, P.A.
The 9th & Idaho Center
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, Idaho 83701
208-331-1170
208-331-1529 (fax)

TELECOMMUNICATION COVER PAGE
/ 1-pages including cover page

TO:

Eric Clark- 939-7136

FROM:

Kimbell D. Gourley

DATE:

December 8, 2011

RE:

Profits Plus Capital Management, L.L.C., et al. v. Podesta, et a.

DOCUMENTS SENT:

Plaintiffs/Counterdefendants' 3rd Set of Interrogatories and
5111 Set of Request for Production of Documents
Notice of Service

NOTES:

CONFIDENTIALITY NOTICE: This facsimile transmission, and/or the documents accompanying it, may contain
confidential infonnation belonging to the sender which is protected by the attorney/client privilege. The inforn1ation
is intended only for the use of the individual or entity named above. If you are not the intended recipient, you are
hereby notified that any disclosure, copying, distribution, or the taking of any action in reliance on the contents of
this infonnation is strictly prohibited. If you have received this transmission in error, please notify us immediately
by telephone to arrange for return of the document~.
Original will not follow
Original will follow
By U.S. mail
By overnight mail:_ Federal Express

By _ _ _ _ __

U.P.S.
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ERIC R. CLARK, Esq.
CLARK & ASSOCIATES, ATTORNEYS
P.O. Box 2504
Eagle, Id 83616
Office: 208-830-8084
Fax: 208-939-7136
Idaho State Bar No. 4697
.Attomey for Defendants/Counterclaimants
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

PROFITS PLUS CAPITAL
MANAGEMENT, LLC, a Delaware limited
liability company; and DOLLARS AND
SENSE GROWTH FUND, LP, a Delaware
limited partnership; and ROBERT
COLEMAN, an individual,
Plaintiffs,

Case No. CV OC 1014540

DEFENDANTS/COUNTERCLAIMANT'S
OBJECTIONS AND RESPONSES TO
PLAINTIFFS' FIFTH SET OF
DISCOVERY

vs.
JEFFREY PODESTA, an individual; and
STREET SEARCH, LLC, a New Jersey
limited liability company,

Judge Greenwood

Defendants.

JEFFREY PODESTA, an individual; and
STREET SEARCH, LLC, a New Jersey
limited liability company,
Counterclaimants,
VS.

PROFITS PLUS CAPITAL
MANAGEMENT, LLC, a Delaware limited
liability company; and STREET SEARCH
DOLLARS AND SENSE GROWTH FUND,
LP, a Delaware limited partnership; f/n/a
DOLLARS AND SENSE GROWTH FUND,
LP, a Delaware limited partnership; and
DEFENDANTS/COUNTERCLAIMANT'S OBJECTIONS AND RESPONSES TO PLAINTIFFS' FIFTH
DISCOVERY - I
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ROBERT COLEMAN, an individual,
Counterdefendants,

COME NOW the Defendants and Counterclaimant, by and through their counsel of
record, of Plaintiffs/Counterdefendants' Fourth Set of Discovery Requests as follows:

GENERAL OBJECTIONS
1. Defendants and Counterclaimant have not completed their investigation and discovery
nor their preparation for trial. All responses are based only upon such information and
documents as are presently available and specifically known to Defendants and Counterclaimant.
The following Responses are made in an effort to supply as much factual information and as
much specification of legal contentions as is presently known, but should in no way be to the
prejudice of Defendants and Counterclaimant in relation to further discovery, research or
analysis. Further discovery, independent investigation, legal research, expert consultation and
analysis may supply additional facts, and establish entirely new factual conclusions or legal
contentions, all of which may lead to substantial additions to, changes in, and variations from the
Responses set forth below. The following Responses are therefore given without prejudice to
Defendants and Counterclaimant's right to amend the Response as necessary. Furthermore, the
following responses are given without prejudice to Defendants and Counterclaimant's right to
present at trial further documentary or oral evidence not yet obtained or completed.
2. Defendants and Counterclaimant object to the Demand to the extent that it seeks
information and/or documents which are a matter of public knowledge of Plaintiff/Counterdefendants or their agents, or are otherwise equally available to Plaintiff/Counterdefendants.
3. Defendants and Counterclaimant objects to the Demand to the extent it calls for
information protected by the attorney-client privilege or attorney work product doctrine and/or
DEFENDANTS/COUNTERCLAIMANT'S OBJECTIONS AND RESPONSES TO PLAINTIFFS' FIFTH SET OF
DISCOVERY - 2
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any similar privilege or doctrine. Accordingly, Defendants and Counterclaimant construct the
Demand as not calling for such information.
4. Each response is given subject to all appropriate objections (including but not limited
to, objections of relevancy, materiality, authenticity and admissibility) which will require the
exclusion or limitation of any statement contained or document referred to herein if the statement
were made or the document were offered in court. All such objections and grounds therefore are
reserved and may be interposed at the time of trial. Except for the facts explicitly admitted
herein, no admission of any nature whatsoever is to be implied or inferred.
5. These General Objections are incorporated by this reference to each discovery
response below.

INTERROGATORIES
INTERROGATORY NO. 11: Please identify each and every client, individual or entity,
including but not limited to, corporations, partnerships, limited liability companies, and limited
liability partnerships which Jeffrey Podesta and/or Street Search contacted about the Dollars and
Sense regardless of whether that client, individual, or entity ultimately became a limited partner
in Dollars and Sense. By this request, Plaintiffs seek the name, address, phone number, and date
that Jeffrey Podesta and/or Street search contacted the individual or entity together with the
method of contact whether it be phone, email, etc.
RESPONSE TO INTERROGATORY NO. 11: Objection. Podesta and Street Search previously
provided this information.
INTERROGATORY NO. 12: Please identify each and every client, individual or entity,
including but not limited to, corporations, partnerships, limited liability companies, and limited
liability partnerships which Jeffrey Podesta and/or Street Search contacted and/or referred to
Schafer Cullen Capital Management, between 2008 to present, regardless of whether that client,
individual, or entity ultimately became a client of Schafer Cullen Capital Management. By this
request, Plaintiffs seek the name, address, phone number, and date that Jeffrey Podesta and/or
Street search contacted the individual or entity together with the method of contact whether it be
phone, email, etc.
RESPONSE TO INTERROGATORY NO. 12: Objection. Podesta and Street Search object to
this interrogatory as it requests information that is irrelevant to the present case and unlikely to
result in the discovery of admissible evidence.
DEFENDANTS/COUNTERCLAIMANT'S OBJECTIONS AND RESPONSES TO PLAINTIFFS' FIFTH SET OF
DISCOVERY -3
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INTERROGATORY NO. 13: Please identify the total number of clients for which Jeffrey
Podesta and/or Street Search was the "procuring cause" for a Client becoming an investment
advisory client of Schafer Cullen Capital Management as the term is used in the Consulting
Agreement attached hereto as Exhibit A. Please identify each client by name, address, phone
number, and the commencement date of the Client's investment and/or related business with
Schafer Cullen Capital Management.
RESPONSE TO INTERROGATORY NO. 13: Objection. Podesta and Street Search object to
this interrogatory as it requests information that is irrelevant to the present case and unlikely to
result in the discovery of admissible evidence.
INTERROGATORY NO. 14: Please identify the factual and contractual basis for Jeffrey
Podesta and/or Street Search's compensation from Schafer Cullen Capital Management and
identify any and all document which may evidence the manner in which Jeffrey Podesta and/or
Street Search's compensation or remuneration is calculated and paid. This includes any and all
financial statements provided by Schafer Cullen, contracts, client agreements, annual reports,
notes or correspondence or any other document which would evidence a payment and the manner
in which the payment was calculated and paid.
RESPONSE TO INTERROGATORY NO. 14: Objection. Podesta and Street Search object to
this interrogatory as it requests information that is irrelevant to the present case and unlikely to
result in the discovery of admissible evidence.
INTERROGATORY NO. 15: Please identify what, if any, disclosures together with a complete
description of the contents thereof that Jeffrey Podesta and/or Street Search furnished to a client
or potential client of Schafer Cullen Capital Management. This includes any disclosures
regarding the nature and relationship, including any affiliation, between the Jeffrey Podesta
and/or Street Search and Schafer Cullen Capital Management together with a statement
regarding how Jeffrey Podesta and/or Street Search would be compensated for their services and
the tenn5: of the compen!ilation agreement. If Jeffrey Podei:ta and/or Street Search doei;: not

believe such a document has ever been prepared, please identify the reason and/or justification
for the lack of such a document
RESPONSE TO INTERROGATORY NO. 15: Objection. Podesta and Street Search object to
this interrogatory as it requests information that is irrelevant to the present case and unlikely to
result in the discovery of admissible evidence.
INTERROGATORY NO. 16: Please identify each and every record kept by Jeffrey Podesta
and/or Street Search regarding the referral of clients to either Dollars and Sense or Schafer
Cullen Capital Management. This includes, but is not limited to, correspondence, contracts,
disclosures, notes, records of payment, records of time spent and expenses incurred Jeffrey
DEFENDANTS/COUNTERCLAIMANT'S OBJECTIONS AND RESPONSES TO PLAINTIFFS' FIFTH SET OF
DISCOVERY - 4
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Podesta and/or Street Search in the operation of referring clients to either Dollars and Sense or
Schafer Cullen Capital Management.
RESPONSE TO INTERROGATORY NO. 16: Objection as the Interrogatory applies to Schafer
Cullen Capital Management. Podesta and Street Search object to this interrogatory as it requests
information that is irrelevant to the present case and unlikely to result in the discovery of
admissible evidence. Objection as the Interrogatory applies to Street Search. Podesta and Street
Search previously provided this information.
INTERROGATORY NO. 17: Please identify the services Jeffrey Podesta and/or Street Search
were performing for/on behalf of/or at the request of Thomas Group Capital between the years
2008 to present together with any compensation, and the manner in which compensation was
calculated, Jeffrey Podesta and/or Street Search received in return for such services.
RESPONSE TO INTERROGATORY NO. 17: Objection. Podesta and Street Search object to
this interrogatory as it requests information that is irrelevant to the present case and unlikely to
result in the discovery of admissible evidence. Without waiving this objection, as Mr. Borbone
testified, Mr. Podesta merely had his license with TGC and was trading his own account.
INTERROGATORY NO. 18: Please identify the process by which Jeffrey Podesta and/or Street
Search would procure a "Client" and deliver to Schafer Cullen Capital management the executed
"Disclosure Acknowledgement Form annexed" to the Consulting Agreement attached hereto as
Exhibit A. Please identify whether Jeffrey Podesta and/or Street Search ever maintained a copy
of the Disclosure Form for their records and identify the current location of the same.
RESPONSE TO INTERROGATORY NO. 18: Objection. Podesta and Street Search object to
this interrogatory as it requests information that is irrelevant to the present case and unlikely to
result in the discovery of admissible evidence.
INTERROGATORY NO. 19: Please state whether Jeffrey Podesta and/or Street Search
complied, at all times, with the obligations imposed thereon in Paragraph 6 of the Consulting
Agreement, attached hereto as Exhibit A. Please identify the manner in which Jeffrey Podesta
and/or Street Search generally provided Exhibits "A", "B" and "C" to the Client or potential
client and please identify each and every record Jeffrey Podesta and/or Street Search may have
retained with respect to the same.
RESPONSE TO INTERROGATORY NO. 19: Objection. Podesta and Street Search object to
this interrogatory as it requests information that is irrelevant to the present case and unlikely to
result in the discovery of admissible evidence.
INTERROGATORY NO. 20: If any of your responses to the Requests for Production contained
herein contain anything less than a full and complete copy of each document and/or other
physical or tangible object identified, described, relied upon, or discussed in your answers to
Interrogatories Nos. 11 through 20 inclusive, please identify the reason for the lack of the
documents requested herein and the current location and custodian of said documents.
DEFENDANTS/COUNTERCLAIMANT'S OBJECTIONS AND RESPONSES TO PLAINTIFFS' FIFTH SET OF
DISCOVERY -5
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RESPONSE TO INTERROGATORY NO. 20: See the appropriate objections.

REQUEST FOR PRODUCTION OF DOCUMENTS
REQUEST FOR PRODUCTION NO. 49: Please provide a complete copy of each and every
document and/or other physical or tangible object identified, described, relied upon, or discussed
in your answers to Interrogatory No. 11.
RESPONSE TO REQUEST FOR PRODUCTION NO. 49: Please see the Objections to
Interrogatory No. 11.
REQUEST FOR PRODUCTION NO. 50: Please provide a complete copy of each and every
document and/or other physical or tangible object identified, described, relied upon, or discussed
in your answers to Interrogatory No. 12.
RESPONSE TO REQUEST FOR PRODUCTION NO. 50: Please see the Objections to
Interrogatory No. 12.
REQUEST FOR PRODUCTION NO. 51: Please provide a complete copy of each and every
document and/or other physical or tangible object identified, described, relied upon, or discussed
in your answers to Interrogatory No. 13.
RESPONSE TO REQUEST FOR PRODUCTION NO. 51: Please see the Objections to
Interrogatory No. 13.
REQUEST FOR PRODUCTION NO. 52: Please provide a complete copy of each and every
document and/or other physical or tangible object identified, described, relied upon, or discussed
in your answers to Interrogatory No. 14.
RESPONSE TO REQUEST FOR PRODUCTION NO. 52: Please see the Objections to
Interrogatory No. 14.
REQUEST FOR PRODUCTION NO. 53: Please provide a complete copy of each and every
document and/or other physical or tangible object identified, described, relied upon, or discussed
in your answers to Interrogatory No. 15.
RESPONSE TO REQUEST FOR PRODUCTION NO. 53: Please see the Objections to
Interrogatory No. 15.

REQUEST FOR PRODUCTION NO. 54: Please provide a complete copy of each and
every document and/or other physical or tangible object identified, described, relied upon,
or discussed in your answers to Interrogatory No. 16.
RESPONSE TO REQUEST FOR PRODUCTION NO. 54: Please see the Objections to
Interrogatory No. 16.
DEFENDANTS/COUNTERCLAIMANT'S OBJECTIONS AND RESPONSES TO PLAINTIFFS' FIFTH SET OF
DISCOVERY - 6
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REQUEST FOR PRODUCTION NO. 55: Please provide a complete copy of each and
every document and/or other physical or tangible object identified, described, relied upon,
or discussed in your answers to Interrogatory No. 17.
RESPONSE TO REQUEST FOR PRODUCTION NO. 55: Please see the Objections to
Interrogatory No. 17.
REQUEST FOR PRODUCTION NO. 56: Please provide a complete copy of each and every
document and/or other physical or tangible object identified, described, relied upon, or discussed
in your answers to Interrogatory No. 18.
RESPONSE TO REQUEST FOR PRODUCTION NO. 56: Please see the Objections to
Interrogatory No. 18.
REQUEST FOR PRODUCTION NO. 57: Please provide a complete copy of each and every
document and/or other physical or tangible object identified, described, relied upon, or discussed
in your answers to Interrogatory No. 19.
RESPONSE TO REQUEST FOR PRODUCTION NO. 57: Please see the Objections to
Interrogatory No. 19.
REQUEST FOR PRODUCTION NO. 58: Please produce a full and complete copy of the
Consulting Agreement with Schafer Cullen Capital Management, including attached Exhibits A,
B, and C referenced therein.
RESPONSE TO REQUEST FOR PRODUCTION NO. 58: Objection. Podesta and Street
Search object to this requests as it seeks documents and information that is irrelevant to the
present case and unlikely to result in the discovery of admissible evidence.
DATED this 9th day of January, 2012.
CLARK & AS SOCIATES, ATTORNEYS

Eric R Clark
For the Defendants/Counterclaimant
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 9th day of January 2012, I served the foregoing, by
having a true and complete copy delivered via facsimile transmission to:
Kimbell D. Gourley
Erika Judd
TROUT JONES GLEDHILL
FUHRMAN & GOURLEY, P.A.
The 9th & Idaho Center
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, 10 83701

Eric R. Clark
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-9-7136 CLARK _ASSOCIATES, ATTORNEYS AT LAW
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ERIC R. CLARK, Esq.
CLARK & ASSOCIATES, ATTORNEYS
P.O. Box 2504
Eagle, Id 83616
Office: 208-830-8084
Fax: 208-939-7136
Idaho State Bar No. 4697
Attorney for Defendants/Counterclaimants
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

PROFITS PLUS CAPITAL
MANAGEMENT, LLC, a Delaware limited
liability company, and DOLLARS AND
SENSE GROWTH FUND, LP, a Delaware
limited partnership; and ROBERT
COLEMAN, an individual,
Plaintiffs,
vs.
JEFFREY PODESTA, an individual; and
STREET SEARCH, LLC, a New Jersey
limited liability company,

Case No. CV OC 1014540

NOTICE OF SERVICE OF
DEFENDANTS/COUNTERCLAIMANT'S
OBJECTIONS AND RESPONSES TO
PLAINTIFFS/COUNTERDEFENDANTS'
FIFTH SET OF DISCOVERY

Judge Greenwood

Defendants.

JEFFREY PODESTA, an individual; and
STREET SEARCH, LLC, a New Jersey
limited liability company,
Counterclaimants,
vs.
PROFITS PLUS CAPITAL
NOTICE OF SERVICE OF DEFENDANTS/COUNTERCLAIMANT'S' OBJECTIONS AND RESPONSES TO
PLAINTIFFS/COUNTERDEFENDANTS' FIFTH SET OF DISCOVERY - I
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FROM: ; -9-7136 CLARK _ASSOCIATES, ATTORNEYS AT LAW

T --1529
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MANAGEMENT, LLC, a Delaware limited
liability company, and STREET SEARCH
DOLLARS AND SENSE GROWTH FUND,
LP, a Delaware limited partnership; f/n/a
DOLLARS AND SENSE GROWTH FUND,
LP, a Delaware limited partnership; and
ROBERT COLEMAN, an individual,
Counterdefendants,

PLEASE TAKE NOTICE the Defendants/Counterclaimant have forwarded a true and
correct copy of DEFENDANT/COUNTERCLAIMANTS' OBJECTIONS AND RESPONSES
TO PLAINTIFFS/ COUNTERDEFENDANTS' FIFTH SET OF DISCOVERY as provided by
Rules 33 and 34 of the Idaho Rules of Civil Procedure on this date to the Plaintiffs/Counterdefendants via facsimile transmission to the Plaintiffs/Counterdefendants' attorney of record.
DATED this 9th day of January, 2012.

CLARK & AS SOCIATES, ATTORNEYS

Eric R. Clark
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FROM:

~39-7136 CLARK _ASSOCIATES,

ATTORNEYS AT LAW

.~1-1529

PAGE: 003 OF 011

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 9th day of January 2012, I served the foregoing, by
having a true and complete copy delivered via facsimile transmission to:
Kimbell D. Gourley
Erika Judd
TROUT JONES GLEDHILL
FUHRMAN & GOURLEY, P.A.
The 9th & Idaho Center
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, 10 83701

Eric R. Clark
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ERIC R. CLARK, Esq.
CLARK & ASSOCIATES, ATTORNEYS
P.O. Box 2504
Eagle, Id 83616
Office: 208-830-8084
Fax: 208-939-7136
Idaho State Bar No. 4697
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JAN 1 2 2012
CHRISTOPHER D. RICH, Clerk
By DEBBIE DEREE
DEPUTY

Attorney for Defendants/Counterclaimant
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

PROFITS PLUS CAPITAL
MANAGEMENT, LLC, a Delaware limited
liability company; and DOLLARS AND
SENSE GROWTH FUND, LP, a Delaware
limited partnership; and ROBERT
COLEMAN, an individual,
Plaintiffs,

Case No. CV OC 1014540

DEFENDANTS/COUNTERCLAIMANT'S MEMORANDUM IN
OPPOSITION TO THE
PLAINTIFFS' MOTIONS IN LIM/NE

vs.
JEFFREY PODESTA, an individual; and
STREET SEARCH, LLC, a New Jersey
limited liability company,

Judge Greenwood

Defendants.

JEFFREY PODESTA, an individual; and
STREET SEARCH, LLC, a New Jersey
limited liability company,
Counterclaimants,
vs.
PROFITS PLUS CAPITAL
DEFENDANTS/COUNTER-CLAIMANT'S MEMORANDUM IN OPPOSITION TO THE
PLAINTIFFS' MOTIONS IN LIMINE - 1
000553

MANAGEMENT, LLC, a Delaware limited
liability company; and STREET SEARCH
DOLLARS AND SENSE GROWTH FUND,
LP, a Delaware limited partnership; f/n/a
DOLLARS AND SENSE GROWTH FUND,
LP, a Delaware limited partnership; and
ROBERT COLEMAN, an individual,
Counterdefendants,

COME NOW Defendants/Counterclaimant and hereby provide their response to the

Plaintiffs' Motions in Limine.
ARGUMENT

1. Damages.
A. Amount. As Podesta has disclosed in discovery and through their expert Jerry Lichen,
Podesta will pursue damages calculated as half of the management and incentive fees
accumulated to the date of trial, and half of the value of the limited partnership. The only issue
is the amount of what those fees should be which reflects what the fund is ultimately worth. As
Coleman is still producing financial records, Coleman is correct that we have not established

exact dollar figures for trial. However, we have provided the process for our calculations
through our Expert Witness Jerry Lichen, which Coleman acknowledges.
Despite Coleman's wining, and misrepresentations to the Court in his Motion1, he knows
exactly the basis for Podesta's calculations, and therefore, is not prejudiced in any manner.
B. Podesta's Opinion. Podesta claims his company Street Search, LLC is an equal equity
owner in the Street Search Dollars and Sense Growth Fund, LP and its successor. As a business

1

If Coleman believes Podesta or his Counsel has willfully violated any of this Court's orders, then file the
appropriate motion and set the matter for hearing.
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owner, Podesta is entitled to render his unqualified opinion as to the value of the company.
Pocatello Auto Color, Inc. v. Akzo Coatings, Inc., 127 Idaho 41, 896 P.2d 949 (1995). As

Coleman is not a CPA, nor does he have any other qualifications, and as he plans to give an
opinion as to the value of the fund, it appears Coleman is basing his entitlement to render his
opinion based on the same "ownership" qualification. Otherwise, Coleman should be prevented
from stating an opinion as to value for the same reasons he offers for the Court to prevent
Podesta's opinion. Either both can testify as to the value, or neither can testify.
C. INTENTIONAL CONDUCT REDUCING THE VALUE OF THE FUND. If any
investor testifies that they would have continued to invest in the fund after March 2010, but for
Coleman's advice or direction not to invest, or Coleman's advice or direction that the investor
should place their precious metals in his vault, instead of the fund, then Podesta should be
entitled to inquire as to the amount of the proposed investment, and then to consider that (those)
number(s) in calculating the management and incentive fees, and the increased value of the fund.
Podesta believes this scenario is likely as precious metals asset class grew astronomically
between 2009 and 2011, yet there was no corresponding interest or investments in the fund. It
was as if Coleman ceased all efforts to locate investors, or purposefully steered investors away.
As Coleman should not benefit from his own collusion to reduce the value of the fund, any
evidence of such conduct is admissible.

C. SPECULATIVE DAMAGES. Podesta understands the standard for introducing evidence
of damages at trial. However, evidence of Podesta 's past success at raising capital for fund
managers, evidence of Podesta' s efforts to obtain investor's for the Street Search Fund, and
evidence of the amounts of investments that Podesta could have raised had Coleman not
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breached the "arrangement," are relevant to refute Coleman's baseless claims that Podesta
misrepresented any facts to Coleman. As an example, Coleman asserts Podesta's claim he could
raise "100 million dollars" was a false statement. Podesta's past successes and current efforts to
raise capital are therefore relevant to contradict Coleman's fraud claim.
C. COLEMAN'S MISMANAGEMENT. Coleman's expert Scott Ritcey stated his opinion as

to the value of the fund is premised on whether a purchaser desires to maintain Coleman as the
manager, as well as Coleman's performance. If the fund underperformed its contemporaries in
the hottest asset class in 10 years, and it would be worth more money but for Coleman's
"mismanagement," then Coleman's conduct as manager of the fund is relevant to determining its
value.

2. Settlement Negotiations.
Undoubtedly Coleman desires to have the Court exclude the documents attached as Exhibit D to
Mr. Gourley's "Seventh" Affidavit as these documents undermine Coleman's entire theory of the
case. Coleman asserts that if any relationship existed between the parties, that relationship was
based on an independent contractor consulting agreement. (See Coleman's Verified Complaint.)
However, the documents identified in Exhibit D confirm a very different relationship. Coleman
begins his March 2, 2010 e-mail by suggesting he and Podesta need to "change the
arrangement." Then Coleman describes an independent consulting agreement which he proposes
should be the new or changed arrangement. Obviously, if Coleman desired to change the
"arrangement" to an independent consulting agreement, then a reasonable juror could conclude
that some type of arrangement, other that Coleman's proposed consulting agreement, was in
place. In other words, if the agreement was always an independent consulting agreement as
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Coleman contended under oath in his Verified Complaint, then why would Coleman use the
language he did in his March 2, 2010 e-mail about "changing the arrangement."
Additionally, Coleman's proposal dated March 3, 2010 is an attempt to modify the
existing agreement, and to establish the parties' statuses going forward. There is no offer to
compromise, just Coleman's attempt to extort Podesta's signature by withholding funds which
Coleman admits were due to Podesta.
These documents are material and relevant to the issues raised by both parties and
therefore should be admitted.
2. Amounts, Expenses, and Costs Paid By The Limited Partnership or Profits Plus.
A. Other Fees. As indicated above, Podesta will limit his company's claim for damages to
what the management and incentive fees should have been. However, Podesta believes that
Coleman, in an attempt to limit or reduce these fees has classified amounts that should
appropriately be considered management or incentive fees as "distributions" to Coleman directly,
and fictitious ''transaction fees," "lost profits," "lost earnings," etc ...
In Coleman's Second Affidavit, Coleman claims as follows:

10.

Donars and Sense Growth Fundt LP incurs no expenses, costs, or

other overhead other than accounting, auditing, and legal expenses and the

payment of management fees and incentive fees to its general partner.
Now Coleman seeks an order preventing Podesta from introducing "evidence regarding
the payment of fees, costs or expenses other than management and incentive fees paid to Profits
Plus Capital Management, LLC (Profits Plus") by Dollars and Sense Growth Fund, .... "
(Emphasis in original.)

Based on Coleman's testimony, the only other expenses are
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"accounting, auditing and legal." Curiously, however, Coleman now lists a myriad of other
"fees" he wants hidden from the Jury.
Notwithstanding that all of Coleman's fees he identifies in his Motion in Limine should
be admitted as impeachment evidence to contradict Coleman's affidavit testimony, all of these
other fees are admissible to establish Coleman's intentional and purposeful misuse and pilfering
of money that should have been designated as management fees.

B. Coleman's Other "Ventures." There is no dispute that Coleman reduces the gross
management fees to pay for "storage." Coleman also owns the storage vault, so the money
actually goes from one of Coleman's hands to the other. It appears that Coleman has negotiated
deals with investors where he agrees to reduce "management fees," but not storage fees. In other
words, Coleman could easily offer standard management fees, but reduced storage fees, to net
ultimately the same profit and provide the investor with the same benefit. However, by reducing
management fees, not storage fees, he cheats Podesta. That information should be presented to
the Jury, as it is clearly relevant to the issue of calculating the true amount of management fees
to which Podesta is entitled.

CONCLUSION
For the foregoing reasons, Podesta respectfully requests the Court DENY Coleman's
Motions in Limine in their entirety.
RESPECTFULLY SUBMITTED this 12th day of January, 2012.
CLARK & ASSOCIATES, ATTORNEYS

~---··--rv Lt-LEric R. Clark
DEFENDANTS/COUNTER-CLAIMANT'S MEMORANDUM IN OPPOSITION TO THE
PLAINTIFFS' MOTIONS JN LIMINE - 6
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I HEREBY CERTIFY that on the 12' day of January 2012, I served the foregoing, by
having a true and complete copy delivered via facsimile transmission to:
Kimbell D. Gourley
TROUT JONES GLEDHILL
FUHRMAN & GOURLEY, P.A.
The 9th & Idaho Center
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, 10 83701

Eric R. Clark
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THE STATE OF IDAHO IN AND FOR THE COUNTY OF ADA

By KATHY JOHN
DEPUTY

'

SON

3
4

5
6
7

PROFITS PLUS CAPITAL MANAGEMENT
LLC, a Delaware limited liability company;
and DOLLARS AND SENSE GROWTH
FUND, LP, a Delaware limited partnership;
and ROBERT COLEMAN, an individual,
Plaintiffs/Counterdefendants,

8
9

12

) Case No. CV-OC-2010-14540
)
) MEMORANDUM DECISION RE
PLAINTIFFS' THIRD MOTION FOR
)
SUMMARY JUDGMENT
)
)

vs.

)

10
11

)
)

JEFFREY PODESTA, an individual; and
STREET SEARCH, LLC, a New Jersey
Limited liability company,

)
)
)
)

13

Defendants/Counterclaimants.

)

14
15

STATEMENT OF THE FACTS

16

This case arises from interactions between Plaintiffs Robert Coleman ("Coleman"),

17
18

Profits Plus Capital Management, LLC ("Profits Plus"), and Dollars and Sense Growth Fund, LP
("Dollars and Sense"), and Defendants Jeffrey Podesta ("Podesta") and Street Search, LLC

19

("Street Search"). Defendants assert that they either entered into a contract to become a partner
20
21

22

in the Dollars and Sense Growth Fund Limited Partnership or were defrauded into believing they
would become a partner by either Profits Plus or Coleman. Coleman brought this action seeking

23

a declaratory judgment that neither Podesta nor Street Search has a contract with the Plaintiffs for

24

an ownership interest in the limited partnership. Defendants counterclaimed.

25

Plaintiffs previously filed summary judgment motions which led to the dismissal of some

26
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of the counterclaims. 1 Plaintiffs have now filed their third motion for summary judgment
2

seeking dismissal of the remaining counterclaims, which include ( 1) breach of contract against

3

Profits Plus; (2) constructive fraud against Profits Plus and Coleman; (3) fraud against Coleman

4

and Profits Plus; (4) breach of fiduciary duty against Profits Plus and Coleman; (5) demand for

5

an accounting against Dollars and Sense, Profits Plus and Coleman; and (6) request for

6

appointment of a receiver against Dollars and Sense, Profits Plus and Coleman. The Plaintiffs

7

also request this Court to grant them summary judgment on their declaratory judgment claim.
8

The Plaintiffs' present motion is based on the theory that the contract alleged by Street Search as
9

10

to the limited partnership is illegal and therefore void.

11

The Defendants filed an opposition to summary judgment and objections to the affidavits

12

of Scott Ritcey ("Ritcey) and Robert Coleman ("Coleman") in support of the summary judgment

13

motion.

14

At oral argument on December 1, 2011 the Court declined to strike the affidavit

of Ritcey and struck portions of the Coleman affidavit. Rather than strike the affidavit of Ritcey,

15

the Court advised the parties it would treat the affidavits of Ritcey and Lichen as supplemental
16

briefs. 2 The Court took Plaintiffs' motion under advisement. The Court now denies the

17

18

Plaintiffs' third summary judgment motion.

19

SUMMARY JUDGMENT STANDARD

20

Any party may move for full or partial summary judgment during the pendency of the

21

22
23
24

1

Defendants amended their counterclaim and the present motion pertains to the amended counterclaim.
Jerry Lichen, CPA is an expert tendered by Defendants on the same issues as those covered by Ritcey. The issue is
the applicability of certain securities laws and regulations to the facts of this case. The Court determined that both
affidavits were directed to legal, not factual disputes. The Court also determined that the affidavits contained cites to
relevant statutes and regulations that would aid the Court in reaching its decision in this case.

2

25
26
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case, with or without supporting affidavits. I.R.C.P. 56(a)-(b). Summary judgment is proper if
2

"the pleadings, depositions, and admissions on file, together with the affidavits, if any, show that

3

there is no genuine issue as to any material fact and that the moving party is entitled to judgment

4

as a matter oflaw." I.R.C.P 56(c). The usual standard on summary judgment is that disputed

5

facts should be construed in favor of the non-moving party, and all reasonable inferences that can

6

be drawn from the record are to be drawn in favor of the non-moving party. Armstrong v.

7

Farmers Ins. Co. ofIdaho, 147 Idaho 67, 69, 205 P.3d 1203, 1205 (2009).
8

The law still does not countenance trial by affidavit on summary judgment. The burden is
9
10

on the moving party to show that there are no genuine issues of material fact and judgment is

11

required as a matter oflaw. Vreeken v. Lockwood Engineering, B. V, 148 Idaho 89, 218 P.3d

12

1150 (2009). "If the evidence presented shows no disputed issues of material fact, then all that

13

remains are questions oflaw." Id.

14

15

DISCUSSION
16

The gist of the counterclaim is that Plaintiff breached a contract with counterclaimant
17

18

Street Search to make Street Search a 50 % owner/partner in Plaintiffs' business. Whether this is

19

as a 50 % interest in Profits Plus or as a 50% general partner in Dollars and Sense is not entirely

20

clear. The underpinning of Plaintiffs' argument is the contract claimed by the Defendants is

21

illegal under federal and state law. Plaintiff Coleman is the sole member and manager of Profits

22

Plus. Profits Plus serves as the sole general partner for Dollars and Sense. Dollars and Sense is

23

an investment fund that purchases, sells, and stores precious metals. Podesta is the sole member

24

and manager of Street Search. Profits Plus derives its income from fees paid by Dollars and
25

Sense. These fees are paid to Profits Plus for investment advice.
26
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It is Plaintiffs' position that it is illegal for Podesta or Street Search to receive payments
2

from Dollars and Sense since it is undisputed that neither Street Search nor Podesta is or was a

3

registered investment adviser. Defendants respond that they were not and are not required to

4

register as investment advisers based on the relevant exemptions provided under federal and state

5

law. In a nutshell, the outcome of this motion, as presented, hinges on whether Street Search or

6

Podesta must be a registered investment advisor under either state or federal law3 in order to be

7

the advisor to Dollars and Sense.
8

A cursory review of federal and other state law demonstrates that Idaho's law is similar to
9
10

other jurisdictions that require the registration of investment advisers if they provide investment
4

11

advising services and are not exempt from registration. An investment advisor need not register

12

under federal law unless the amount of the funds under management exceeds $100 million.

13

Here, counsel agreed at oral argument that the funds under management do not approach the

14

threshold necessary for the federal rules to apply. The issue is whether Idaho or New Jersey law

15

requires Podesta or Street Search to register as investment advisers in order to be 50% owners of
16

the manager of the assets of Dollars and Sense. Since the statutes are the
17

18
19
3

20
21

22

23
24

25

26

If Street Sense is to be a general partner in Dollars and Sense, the partnership agreement provides that the general
partner will make the investment decisions for the partnership. The general partner's sole source of income is from
advisor fees. The general partners do not share in profits, receive a distribution on liquidation, or otherwise derive
income from the partnership. Thus Street Sense, if it is a 50% general partner would necessarily be receiving
payment for investment advice. If Street Search is to be a 50% member in Profits Plus it would likewise be receiving
income from investment advice since the sole source of Profits Pius's income is from advising Dollars and Sense.
4
See 15 U.S.C.A. § 80b-3 (providing that an investment adviser must register unless exempt under the statute, which
includes "any investment adviser who during the course of the preceding twelve months has had fewer than fifteen
clients and who neither holds himself out generally to the public as an investment adviser nor acts as an investment
adviser to any investment company .... "). For a similar state law, see. e.g., N.J. Rev. Stat. §49:3-56(g)(l)-(2)
(providing that A person is exempt if"during any period of 12 consecutive months that person does not have more
than five clients, who are residents of [New Jersey] ... "or "[t]he person has no place of business in [New Jersey] and
during any period of 12 consecutive months that person does not have more than five clients, who are residents of
[New Jersey ... "). Idaho and New Jersey both refer to their statutes as the "Uniform Securities [Act (Idaho) or Law
(New Jersey)]." The applicable statutory language is the same.
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same, the Court will look to Idaho law.
2

Idaho's Uniform Securities Act regulates investment advisers. I.C. § 30-14-102 defines

3

an "[i]nvestment adviser" as "a person that, for compensation, engages in the business of

4

advising others, either directly or through publications or writings, as to the value of securities or

5

the advisability of investing in, purchasing or selling securities or that, for compensation and as a

6

part of a regular business, issues or promulgates analyses or reports concerning securities." The

7

statute further provides that "[t]he term includes a financial planner or other person that, as an
8

integral component of other financially related services, provides investment advice to others for
9

10
11
12
13
14

compensation as part of a business or that holds itself out as providing investment advice to
others for compensation." Id.
The Act also provides that an investment adviser must register in order to transact
business in this state unless that investment adviser is exempt from registration under LC. § 3014-403, which exempts "[a] person without a place of business in [Idaho] ifthe person has had,

15

during the preceding twelve (12) months, not more than five (5) clients that are resident in
16

[Idaho] .... " Id. A "client" is not defined by the Act. See I.C. § 30-14-101 et seq. Nor is it
17

18

defined by rule by the Department of Finance. See IDAPA § 12.01.08. Where there is no

19

controlling state statute or regulation, it is appropriate to look to a corresponding federal law for

20

guidance. C.f. Stout v. Key Training Corp., 144 Idaho 195, 158 P.3d 971 (2007).

21

22
23

Until September 2011, Securities Exchange Commission Rules defined the "single client"
of an investment adviser to include artificial entities such as a limited partnership regardless of
the number of partners. See 76 FR 42950-01 (July 19, 2011) (effective in part on September 19,

24

2011). The repeal of the definition in the SEC rules was prompted by the Dodd-Frank Wall
25

26

Street Reform and Consumer Protection Act that modified the section of the Investment Advisors
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Act that contained the less-than-fifteen-clients exemption from registration. 5 As the modification
2

of the Investment Advisor Act was not targeted at entities such as Profits Plus and Street Search,

3

the repeal of the definition of "client" cannot be taken as a repudiation of that definition. This is

4

particularly true where the Idaho Act adopts by reference portions of the federal law "as in effect

5

on the date of enactment of this chapter." LC. § 310-14-103.

6

In defending an action for failure to register under the Act, "[t]he burden of proving an

7

exemption rests upon the person claiming it." Kinsela v. State, Dept. of Fin., 117 Idaho 632,
8

633-34, 790 P.2d 1388, 1390 (1990) (concluding that a person who fell within the statutory
9
10

definition of an investment adviser was subject to the registration requirement unless that person

11

could prove an exemption). Simply put, a non-exempt investment advisor must register as an

12

investment advisor. Id.; see also Goldstein v. S.E.C., 451 F.3d 873, 876 (D.C. Cir. 2006). This

13

burden of proof at trial does not alter the summary judgment requirement that the moving party

14

show entitlement to relief.

15

The record does not reflect that Street Search or Podesta, as investment advisers, had
16

more than five clients in any one year preceding the alleged contract with the Plaintiffs. As noted
17
18

above, until recently, federal law clearly treated the limited partnership as a single client. See

19

Goldstein, 451 F.3d at 880 (citing 17 C.F.R. § 275.203(b)(3)-l(a)(2)). Indeed, even ifthe

20

individual limited partners were each treated as a single client, the record does not reveal that the

21

number of limited partners receiving investor advice was more than five. Plaintiffs do not

22

demonstrate that Defendants in fact had more than five clients. Plaintiffs have failed to cite any

23
24
25
26

5

"The Securities and Exchange Commission is adopting new rules and rule amendments under the Investment
Advisers Act of 1940 to implement provisions of the Dodd-Frank Wall Street Reform and Consumer Protection
Act." Discussion of the now repealed definition is found at footnote 161 of76 FR 42950-01.E.
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1

2

authority that would require the Defendants to register as investment advisers in light of the
statutory exemption and record before the Court. Thus, Plaintiffs have failed to substantiate their

3

argument that the alleged contract was illegal due to the fact that the Defendants were not

4

registered as investment advisers.

5

CONCLUSION

6
7

For the foregoing reasons, Plaintiffs' Third Motion for Summary Judgment is DENIED.

8

DATED this

f1

day ofJanuary, 2012.

9
10
11
12
13
14
15
16
17
18
19

20
21

22

23
24

25
26
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CERTIFICATE OF MAILING
2

3

I hereby certify that on this \

'l~ay of January, 2012, I mailed (served) a true and

correct copy of the within instrument to:

4

5
6

KIMBELL D. GOURLEY
TROUT JONES GLEDHILL FUHRMAN, PA
PO BOX 1097
BOISE, ID 83701

7
8

9

ERIC R. CLARK
CLARK & ASSOCIATES, ATTORNEYS
P.O. BOX 2504
EAGLE, ID 83616

10
11

12
13
14

15

16
17

18
19
20

21
22

23
24

25
26
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1:

JAN 18 2012
ERIC R. CLARK, Esq.
CLARK & ASSOCIATES, ATTORNEYS
P.O. Box 2504
Eagle, Id 83616
Office: 208-830-8084
Fax: 208-939-7136
Idaho State Bar No. 4697

CHRISTGPH!r.R o. f.UCH. Clerk
By KATHY BIEHL
DePlllY

Attorney for Defendants/Counterclaimant
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

PROFITS PLUS CAPITAL
MANAGEMENT, LLC, a Delaware limited
liability company; and DOLLARS AND
SENSE GROWTH FUND, LP, a Delaware
limited partnership; and ROBERT
COLEMAN, an individual,

Case No. CV OC 1014540

DEFENDANT/COUNTERCLAIMANTS'
SECOND MOTION FOR DISCOVERY
PROTECTION ORDER

Plaintiffs,
Judge Greenwood

vs.
JEFFREY PODESTA, an individual; and
STREET SEARCH, LLC, a New Jersey
limited liability company,
Defendants.

JEFFREY PODESTA, an individual; and
STREET SEARCH, LLC, a New Jersey
limited liability company,
Counterclaimants,
vs.
PROFITS PLUS CAPITAL
MANAGEMENT, LLC, a Delaware limited
DEFENDANT/COUNTERCLAIMANTS' SECOND MOTION FOR DISCOVERY PROTECTION ORDER- I
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liability company; and STREET SEARCH
DOLLARS AND SENSE GROWTH FUND,
LP, a Delaware limited partnership; f/n/a
DOLLARS AND SENSE GROWTH FUND,
LP, a Delaware limited partnership; and
ROBERT COLEMAN, an individual,
Counterdefendants,

COME NOW the Defendants and Counterclaimant and hereby request the Court issue a
protection order, according to Rule 26(c), IRCP, preventing the discovery of private, confidential
and irrelevant information that is not likely to lead to the discovery of admissible evidence.
INTRODUCTION

Initially Coleman claimed that Jeffrey Podesta was required to have a relationship with a
broker I dealer and other SEC sanctioned licenses. Initially, Podesta opposed providing
discovery responses or documents until Coleman could identify just which SEC, FINRA or State
regulations established the licenses or relationships Coleman claimed Podesta needed. Now,
Coleman, after his initial witch hunt proved unsuccessful, is claiming Podesta had to be a
Registered Investment Advisor.
ARGUMENT

Coleman desires to establish that Podesta has "clients," a term which Coleman has yet to
define, and therefore those "clients" automatically count towards determining whether or not
Podesta has to contact a state agency or FINRA and register as a Registered Investment Adviser.
In the present case, the Defendants have been unwilling to disclose the nature and
extent of Defendants' clients. Defendants have put at issue the entitlement to an
exemption that necessarily depends on the number of clients in anyone state.
Specifically, whether and to what extent Mr. Podesta and/or Street Search were
soliciting clients for the Fund, for Schaffer Cullen, or any other third party, and

DEFENDANT/COUNTERCLAIMANTS' SECOND MOTION FOR DISCOVERY PROTECTION ORDER - 2
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the extent to which Defendants were in compliance with licensing regulations is
directly at issue in this case. 1

Podesta knows many wealthy and influential people and has relationships with many
others who manage money. That is why Coleman contacted Podesta in the first place. As
Podesta testified previously through affidavit, "4. On May 6, 2008 Mr. Coleman contacted me in
New Jersey by phone, to discuss my company's association with his Limited Partnership.

Through my contacts and business experience, I locate investors and raise capital for
investment opportunities such as the Dollars and Sense Growth Fund, LP."2 (Emphasis
added.) However, Podesta has no contractual relationship with anyone except Schafer Cullen,
and as Coleman is aware, the Schafer Cullen contract prohibits Podesta from giving investment
advice to potential clients of Schafer Cullen.
5.
The Consultant [Podesta] shall not be an employee, agent or officer of the
Adviser, but shall have the status of "independent contractor" for all purposes.

The Consultant shall not render any investment advice to any person or
organization on behalf of the Adviser. The Consultant shall have no express or
implied authority to enter into any agreement or undertaking on behalf of the
Adviser with any person or organization or to otherwise bind the Adviser in any
matter. (Emphasis added).

If Schafer Cullen is by a broad definition a "client," as the consulting agreement prohibits
Mr. Podesta from giving investment advice to Shafer Cullen's potential clients, and as Mr.
Podesta is not giving investment advice to Schafer Cullen, the Podesta/Street Search and Schafer
Cullen relationship does not create a RIA - Investor relationship, nor does such a relationship
exist between Podesta/Street Search and Schafer Cullen's potential client. The people or entities

1

MEMORANDUM IN SUPPORT OF PLAINTIFFS/COUNTERDEFENDANTS' MOTION IN
LIMINE RE: DEFENDANTS' CLAIM OF EXEMPTION FROM LICENSING, p. 7.
2
AFFIDAVIT OF JEFF PODESTA FILED IN SUPPORT OF DEFENDANTS' MOTION TO DISMISS, p. 2.
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Podesta introduces to Schafer Cullen are "potential clients" of Schafer Cullen, who may
ultimately become clients of Schafer Cullen, not Jeff Podesta or Street Search.
6.
The Consultant [Podesta] undertakes to provide to each potential Client
contacted by it who expresses interest in retaining the Adviser as an investment
adviser: (a.) the Adviser's disclosure statement required by Rule 204-3 under the
Act; and (b) the Consultant's solicitor's disclosure statement required by Rule 206
(4)-3 under the Act, specimen copies both of which are appended to this
Agreement as Exhibits A and B; and to obtain from each such potential Client a
signed and dated acknowledgment of receipt from the Consultant of the
statements in the form annexed hereto as Exhibit C, which receipt shall be
promptly forwarded to the Adviser. (Emphasis added.)
In Idaho, the person who is providing investment advice for compensation and who has
less than 6 "clients" is not required to register in Idaho.
b) Exemptions from registration. The following persons are exempt from the
registration requirement of subsection (a) of this section:

***
(2) A person without a place of business in this state if the person has had,
during the preceding twelve (12) months, not more than five (5) clients that
are resident in this state in addition to those specified under subsection (b)(l)
of this section;
Idaho Code§ 30-14-403
In denying Coleman's third motion for summary judgment, the Court noted, "The record
does not reflect that Street Search or Podesta, as investment advisers, had more than five clients
in any one year preceding the alleged contract with the Plaintiffs."3 The Court also noted the
lack of definition of "client" at either the state or federal level.
As stated in Coleman's Third Motion for Summary Judgment, Coleman acknowledges
the definition of "Investment Adviser" in Idaho, which mirrors the FINRA definition, identifies

3

MEMORANDUM DECISION RE PLAINTIFFS' THIRD MOTION FOR SUMMARY JUDGMENT, p 6.
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that an investment adviser, who is actually giving advice, not merely making introductions, must
be charging for the advice.
(15) "Investment adviser" means a person that, for compensation, engages in the
business of advising others, either directly or through publications or writings, as
to the value of securities or the advisability of investing in, purchasing or selling
securities or that, for compensation and as a part of a regular business, issues or
promulgates analyses or reports concerning securities ....
Idaho Code§ 30-14-102. Definitions (Emphasis added)
In Idaho, an investment adviser must also have a written "investment advisory contract"
with a client. Rule 94, IDAPA 12.01.08, "Rules Pursuant to the Uniform Securities Act (2004).
Based on the definition of "Investment adviser," and the requirement of a written
investment advisory agreement, it logically follows that to qualify an investment adviser's client,
that adviser must be providing investment advice to a person or entity according to a written
contract that provides the person or entity receiving the advice is to compensate that adviser in
some manner according to the contract. Simple?
The threshold question - was Podesta or Street Search providing investment advice to
anyone in 2009 or 2010 for which they received compensation? Podesta has provided his tax
forms and testified during his recent deposition the only income he received was from personal
investments, from the Schaffer Cullen contract, and from Profits Plus's 50% management and
incentive fees. As the Schaffer Cullen contract prohibits Podesta from giving investment advice
to any potential client of Schaffer Cullen, the only possible "client" in 2009 and 2010 was the
Street Search Dollars and Sense Fund, LP. 4

4

The relevant Street Search Fund documents indicate that the General Partner has full and absolute authority
regarding planning and investments for the fund. Consequently, it is a stretch to say that the General Partner as
defined is advising the LP about investments. The actual and correct terms is "managing" the fund, so a General
Partner as defined in the Street Search Fund documents does not meet the definition of an "investment adviser."
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•

..

If you follow Coleman's reasoning, a person who merely contacts 6 potential investors in

Idaho would need to register regardless of whether those contacts ever become clients. It would
seem more logical that registration is unnecessary until a person reaches the level of having 6
paying "clients" with written investment adviser agreements in place.
By way of analogy, not every person who contacts an attorney's office, even ifthat
contact is solicited through advertizing, is the attorney's client. However, that is apparently what
Coleman is asserting - essentially every contact that Podesta has in the financial world is
Podesta's "client." Ridiculous! Podesta does not,for compensation, engage in the business of
advising others, either directly or through publications or writings, as to the value of securities or
the advisability of investing in them.

CONCLUSION
By this Motion, the Defendants and Counterclaimant respectfully request the Court issue
the protective order as requested and prevent the disclosure of Mr. Podesta's contacts, business
relationships, and acquaintances, and Schafer Cullen's clients, none of which Mr. Podesta has an
investment adviser relationship with as proven by Mr. Podesta' s tax forms and the Schafer
Cullen contract.
RESPECTFULLY SUBMITTED this 18th day of January, 2012.
CLARK & ASSOCIATES, ATTORNEYS

Eric R. Clark
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 181h day of January, 2012, I served the foregoing, by
having a true and complete copy sent via facsimile transmission to:
Kimbell D. Gourley
TROUT JONES GLEDHILL
FUHRMAN & GOURLEY, P.A.
The 9th & Idaho Center
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, 10 83701

Eric R. Clark
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:==-=--=-··~---·-:_f!1t:-r,,.....M......g,....:...-1,_:;q.-JAN 1 8 2012
CHRISTOPHER D. RICH, Clerk
By STEPHANIE VIDAK
DEPUTY

Kimbell D. Gourley/ISB #3578
Erika P. Judd/I SB #8241
TROUT+ JONES +GLEDHILL +FUHRMAN + GOURLEY, P.A.
The 9th & Idaho Center
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
Email: kgourley@idalaw.com
Attorney for Plaintiffs

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
PROFITS PLUS CAPITAL
MANAGEMENT, L.L.C., a Delaware
limited liability company; and DOLLARS
AND SENSE GROWTH FUND, LP, a
Delaware limited partnership; and
ROBERT COLEMAN, an individual,

)
) Case No.: CVOC 1014540
)
) PLAINTIFFS' DISCLOSURE OF LAY
) WITNESSES, EXPERT WITNESSES,
AND EXHIBITS

~

)
)
vs.
)
)
JEFFREY PODESTA, an individual; and )
STREET SEARCH, L.L.C., a New Jersey )
)
limited liability company,
)
)
Defendants.
Plaintiffs,

~~~~~~~~~~~~~-)

JEFFREY PODESTA, an individual; and )
STREET SEARCH, L.L.C., a New Jersey )
)
limited liability company,
)
)
Counterclaimants,
)
)
vs.
)
)
PROFITS PLUS CAPITAL
)
MANAGEMENT, L.L.C., a Delaware
)
)
limited liability company; and STREET
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SEARCH DOLLARS AND SENSE
GROWTH FUND, LP, a Delaware limited
. partnership; f/n/a DOLLARS AND SENSE
GROWTH FUND, LP, a Delaware limited
partnership; and ROBERT COLEMAN, an
individual,
Counterdefendants.

)
)
)
)

~

)
))

--------------

COME NOW the Plaintiffs, Profits Plus Capital Management, LLC, Dollars
and Sense Growth Fund, LP, and Robert Coleman, by and through their counsel
of record, Trout• Jones• Gledhill •Fuhrman• Gourley, P.A., and hereby give
notice of their disclosure of the following lay witnesses and expert witnesses that
they may call at the jury trial of this matter:

LAY WITNESSES: The following fact witnesses may be called to testify at the
trial of this matter.

1)

Robert Coleman, 704 13th Avenue South, Nampa, Idaho 83651
(208) 468-3600

2)

Stacey Coleman, 704 13th Avenue South, Nampa, Idaho 83651
(208) 468-3600

3)

Jeffrey Podesta, address and phone number unknown;

4)

Steven DuPont, 808-276-3438;

5)

Philip Wrigley, Carefree, Arizona;

6)

Ron Spurga, Vice President of ABN AMRO, (212) 649-5100;

7)

Corky Gowans, Idaho Armored Services, (208) 941-1861;

8)

Robert Calamunci, Zucker & Associates, P.A. 1130 Campus Drive,
West Morganville, NJ 07751, (732) 536-4646;

9)

Jason Gray, CPA, MBA, JGCPAs, LLC, 3006 E. Goldstone Drive,
Suite 134, Meridian, ID 83642, (208) 350-7304;

10)

Norm Merens, 101 Ambroise, Newport Coast, California 92657,
(949)235-4119
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11)

Kurt Merritt, Idaho Department of Finance, 800 Park Blvd, Suite
200, Boise, Idaho 83712, 332-8046;

12)

Terry Brodt, 121 N. 9th Street, Suite 303, Boise, ID 83702, (208)
602-3857;

13)

Scott Ritcey, Hedge Fund Dynamics, 20533 Biscayne Blvd., Suite
412, Miami, Florida 33180, 1-800-395-5896;

14)

Jack Mallon, IBI, (718) 458-4000;

15)

Harry Schultz, IBI, (718) 458-4000;

16)

Judy Calhoun, Garda, (303) 371-8027;

17)

Nick Barber, Idaho Banking Company, V.P., Special Assets Officer
& Manager, Construction Lending Dept., (208) 955-0689;

EXPERT WITNESSES: The following expert witnesses may be called to testify
at the trial of the matter. In numerous situations, the witnesses are both fact
witnesses and expert witnesses.

1)

Robert Coleman, 704 13th Avenue South, Nampa, Idaho 83651
(208) 468-3600;

2)

Gorky Gowans, Idaho Armored Services, (208) 941-1861;

3)

Kurt Merritt, Marilu Chastain, or other Department of Finance
Designee, Idaho Department of Finance, 800 Park Blvd, Suite 200,
Boise, Idaho 83712, 332-8046;

4)

Terry Brodt, (208) 602-3857;

5)

Scott Ritcey, Hedge Fund Dynamics, 20533 Biscayne Blvd., Suite
412, Miami, Florida 33180, 1-800-395-5896;

6)

Dennis Reinstein, Hooper Cornell, P.L.L.C., 250 Bobwhite Court,
Suite 300, Boise, Idaho 83706, 208-344-2527

7)

Other Rebuttal Experts
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Exhibit List
No.

1.

Descriotion

Bate#

Limited Partnership Agreement: Street Search: Street Search
Dollars and Sense Growth Fund, LP. dated 8/1/2009 (Not

PPCM000258PPCM000279

Executed)

2.

Subscription Agreement

PPCM000933

3.

Authorization

PPCM0101074

4.

Addendum - Wrigley

PPCM009685;
PPCM009688

Offering Memorandum - March 1, 2010: Dollars and Sense
Growth Fund, LP and Profits Plus Capital Management, LLC

PPCM000040PPCM000092

MFHWeek Newsletter re: Street Search Dollars and Sense
Growth Fund formation

PPCM000004

5.
6.

September 2009

7.
8.
9.

10.

11.
12.

13.

14.
15.

The Street Search Dollars and Sense Growth Fund website

PPCM000005

Consulting Agreement Between Steven DuPont and Profits
Plus Capital Management, LLC August 1, 2009 [Executed]

PPCM000006PPCM000009

United States Securities and Exchange Commission Form D,
Notice of Exempt Offering of Securities; Dollars & Sense
Growth Fund, LP dated 03/03/1 O

PPCM000126PPCM000134

United States Securities and Exchange Commission Form D,
Notice of Exempt Offering of Securities, Dollars & Sense
Growth Fund, LP dated 08/18/09

PPCM000135PPCM000143

"Investing for the Future" Presentation by Profits Plus Capital
Management LLC and Street Search, LLC

PPCM000212PPCM000248

Offering Memorandum dated 8/1/2009 -- Street Search and
Dollars and Sense Growth Fund, LP: Profits Plus Capital
Management, LLC

PPCM000280PPCM000332

Product, Market, and Opportunity- Physical Gold and Silver
Bullion Fund - Proposed by Profits Plus Capital Management,
LLC and Street Search, LLC (Presentation)

PPCM000367 PPCM000376

"Investing for the Future" Presentation by Profits Plus Capital
Management, LLC and Street Search, LLC duplicate

PPCM000393PPCM000430

Precious Metals Consulting/Purchase Agreement (Form)

PPCM000485

Profits Plus Capital Management, LLC

16.

17.

Form D - Notice of Exempt Offering of Securities United States
Securities and Exchange Commission dated 03/03/201 O for
Dollars & Sense Growth Fund, LP

PPCM000492PPCM000500

Form D Notice of Exempt Offering of Securities - United
States Securities and Exchange Commission for Dollars &
Sense Growth Fund, LP dated 8/18/2009

PPCM000567PPCM000575
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18.

Consulting Agreement between Profits Plus Capital
Management, LLC & Consultant [% management/incentive fee
blank] (form)

PPCM000822PPCM000824

19.

DuPont Emails (From and To)

PPCM000936PPCM001170;
PPCM001172PPCM001259

20.

Wrigley Emails (From and To)

PPCM001337PPCM004908;
PPCM004914PPCM004933;
PPCM008312PPCM008577;
PPCM008578PPCM008823;

21.
22.
23.
24.

25.
26.
27.
28.

29.
30.
31.
32.
33.

Broker Check Report - Jeffrey John Podesta
Dollars and Sense Growth Fund, LP - Amended and Restated
Confidential Private Offering Memorandum, 11/1/07
Consulting Agreement Between Steven Du Pont and Profits
Plus Capital Management, LLC- 8/1 /09
United States Securities and Exchange Commission, Form D,
Exp: 9/30/08- Issuer: Dollars & Sense Growth Fund, LP in
Delaware
HFM Week, 9/09- PPCM launches physical gold and silver
growth fund
Bob Coleman's message and copy of the Fund's offering
memorandum to Phil Wrigley
The Precious Metal Solution website
Product, Market, and Opportunity - Physical Gold and Silver
Bullion Fund - Proposed by Profits Plus Capital Management,
LLC and Street Search, LLC
2/25/09: Article from the Wall Street Journal-Worried Investors
Want Gold on Hand
Fax of Consulting Agreement Between Steve DuPont & Profits
Plus Capital Management, LLC- 9/1/09
Form D: Dollars and Sense Growth Fund, LP dated
03/03/2010
Form D: Dollars and Sense Growth Fund, LP dated
08/18/2009
FINRA Report: Walter Leighton Stallones dated 7/8/11

PPCM009872PPCM010019
PPCM004959PPCM004975
PPCM005585PPCM005637
PPCM005672PPCM005675
PPCM005693PPCM005700
PPCM005702PPCM005703
PPCM005705PPCM005710
PPCM005962PPCM005963
PPCM005964PPCM005967
PPCM006165PPCM006166
PPCM008289PPCM008293
PPCM009229PPCM009236
PPCM009237PPCM009244
PPCM009247PPCM009264
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34.

FINRA Report: Thomas Barbone dated 7/8/11

35.

2/25/09 Wall Street Journal Article

36.

Coleman's FINRA Snapshot

37.

Podesta FINRA Snapshot

38.

Coleman's Form U4 Report

39.

Podesta's FINRA Snapshot Request Form

40.

Podesta's FINRA Snapshot dated 10/03/2011

41.

Podesta's FINRA BrokerCheck Report

42.

Podesta's Fl NRA Report dated 9/13/2011

43.

Podesta's Form U4/U5 Report (Certified)

44.
45.
46.

47.

48.
49.

Schafer Cullen Capital Management, Inc. Consulting
Agreement

PPCM009385PPCM009406
PPCM009480PPCM009496
PPCM009497PPCM009513
PPCM010173
PPCM010174PPCM010192
PPCM010193PPCM010209
PPCM010210PPCM010226
FNRAU4U5000001 136Podesta
PPCM010227PPCM010229

Affidavit of Jeff Podesta Filed in Support of Defendant's Motion
to Dismiss dated 10/12/10
Affidavit of Jeffrey Podesta filed in support of Defendants'
motion to amend their counterclaim to include a claim for
punitive damages and in opposition to the Plaintiffs' Motion for
Summary Judgment dated 5/16/11
Reply Affidavit of Jeffrey Podesta Filed In Support Of
Defendants' Motion To Amend Their Counterclaim To Included
A Claim For Punitive Damages dated 6/13/11
Affidavit of Jerry Lichen, CPA filed in Opposition to Plaintiffs'
3rd Motion for Summary Judgment
Defendants' Written Discovery Responses

•
•
•
•
•
•
•
•
•
•
50.

PPCM009265PPCM009284
POD130

April 8, 2011
July 8, 2011
July 27, 2011
July 28, 2011
September 7, 2011
October 3, 2011
October 19, 2011
October 20, 2011
October 20, 2011
January 9, 2012

DuPont Consulting Agreement Form for Profits Plus
Management, LLC [20% mgmt fee & incentive fee]

PPCM000010PPCM000013
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51.

E-Mail Correspondence

Podeseta 68
Podesta 129
Podesta 143
Podesta 145
PPCM5333
PPCM1094
PPCM120
PPCM550
PPCM1141
PPCM182
PPCM171
Podesta91
Podesta 92
PPCM5415
PPCM1174
PPCM6161
PPCM181
PPCM186
Podesta 124
Podesta 84
Podesta 94
Podesta 96
Podesta 103
PPCM5207
Podesta 132
Podesta141
Podesta 149
Podesta 151
Podesta152
Podesta154
Podesta156
Podesta166
Podesta167
Podesta171
Podesta173-176
Podesta101
Podesta102
Podesta79
Podesta127
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PPCM174
PPCM006412
PPCM1337

52.

Podesta Tax Returns 2006 (redacted)

53.

Podesta Tax Returns 2007 (redacted)

54.

Podesta Tax Returns 2008 (redacted)

55.

Podesta Tax Returns 2009 (redacted)

56.

Podesta Tax Returns 2010 (redacted)

57.

Brink's Contract for Storage

PPCM009514

58.

Dollars and Sense Financial Statements 2008-2011

PPCM009724PPCM009767;
PPCM010083PPCM010084

59.

Gerald Lichen Opinion & portion of File

LichenOOOOO 1-000215
Deposition Exhibit 17

60.

Scott Ritcey Opinion

61.

Merritt Opinion

62.

Corporate Structure - Illustrative Exhibit

63.

SRitcey000011000014

Summary of Management and Incentive Fees- Illustrative
Exhibit

64.

Summary of Partner Capital Accounts - Illustrative Exhibit

65.

Other Rebuttal Exhibits

66.

Impeachment Exhibits

67.

Exhibits listed by Defendants

DATED this /

vf1ay of

January, 2012.

TROUT+ JONES +GLEDHILL +FUHRMAN +
GOURLEY, P.A.

)tf{/
Kimbell D. Gourle
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CERTIFICATE OF SERVICE

~

I HEREBY CERTIFY that on the /~ day of January, 2012, a true and
correct copy of the foregoing document was served as follows:
Eric R. Clark
CLARK & ASSOCIATES, ATTORNEYS
PO Box 2504
Ea le, ID 83616

[ ] First Class Mail
[ ] Hand Delivery
[ X] Facsimile
(939-7136)
Overni ht Delive
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1/23/2012 12:41 PM

FROM:~939-7136

CLARK _ASSOCIATES, ATTORNEYS AT LAW

~876919

PAGE: 005 OF 010

•

_

- ~-/:(??::

AM,

JAN 2 8 2012
CHRISTOPHE
ay KA4~:,r,H. Clerk
Deputy

ERIC R. CLARK, Esq.
CLARK & ASSOCIATES, ATTORNEYS
P.O. Box 2504
Eagle, Id 83616
Office:208-830-8084
Fax:208-939-7136
Idaho State Bar No. 4697
Attorney for Defendants/Counterclaimants
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

PROFITS PLUS CAPITAL
MANAGEMENT, LLC, a Delaware limited
liability company; and DOLLARS AND
SENSE GROWTH FUND, LP, a Delaware
limited partnership; and ROBERT
COLEMAN, an individual,
Plaintiffs,

Case No. CV OC 1014540
DEFENDANTS/COUNTERCLAIMANT'S MOTION IN LIMINE
RE: JEFFREY PODESTA'S FINRA
REPORT

vs.
Judge Greenwood
JEFFREY PODESTA, an individual; and
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DOLLARS AND SENSE GROWTH FUND,
LP, a Delaware limited partnership; f/n/a
DOLLARS AND SENSE GROWTH FUND,
LP, a Delaware limited partnership; and
ROBERT COLEMAN, an individual,
Counterdefendants,

******
COME NOW the Defendants/Counterclaimant. (collectively "Podesta") by and through
their attorney of record, and hereby move for an Order and hereby moves this Court pursuant to
Rule 7(b) of the Idaho Rules of Civil Procedure and Rules 401, 402 and 403 Idaho Rules of
Evidence for an Order in limine to exclude any reference to NYC Stock Exchange "disciplinary
action" or "customer disputes" filed against Mr. Podesta which are of public record in his
FINRA report.
Podesta requests the entry of an appropriate order prohibiting the Plaintiffs/Counterdefendants' (hereinafter collectively "Coleman"), their attorneys, and all witnesses in this action
from mentioning or referencing in any manner, asking any questions about. or attempting to
convey to the jury in any manner, either directly or indirectly, any evidence, whether by oral
testimony, exhibits or otherwise, with respect to, but not limited to, any customer complaints or
any disciplinary action contained in Podesta's FINRA report.
INTRODUCTION

Podesta brings this motion as a result of Coleman's Proposed Jury Instruction Nos. 31
and 33 in which Coleman states the defenses of equitable estoppel and non-disclosure to exclude
perfonnance of a contract.
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ARGUMENT
Coleman asserts he is entitled to the defenses of equitable estoppel and non-disclosure
because Coleman claims Podesta did not disclose a disciplinary history and 4 consumer
complaints which were filed and resolved over 15 years ago while Podesta was acting as a stock
broker.
A. There Is No Factual Basis For Coleman's Non-Disclosure or Equitable Estappel
Defenses.

Coleman has identified himself as an expert in securities regulations and during his
deposition testified that a broker's FrNAR report is reasonably accessible to the public, including
Coleman, from the SEC website.
Coleman, Robert, (Page 40:2 to 40: l 0)
40
2
Q. Did you pull up a FrNRA report on
3 Mr. Podesta?
4
A. No.
5
Q. Now, if I understand, the FINRA report
6 is a public document that anybody can access on
7 the internet?
8
A. They do have what they call a broker
9 check, that you can check if the individual is
10 registered, or their background. (Emphasis added)
Coleman asserts he is entitled to these defenses as he now claims he was unaware of
Podesta's disciplinary history or consumer complaints which were resolved over 15 years ago,
and if he had known about the history or complaints he would not have contracted with Podesta.
In order to prevail on these defenses, as Coleman concedes in his Proposed Instruction
Nos. 31 and 33, he must prove he was unaware of the history or consumer complaints, and
further, that Coleman could not reasonably /eam or could not have discovered these facts.
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However. as Coleman acknowledged in his deposition, 1 the very infonnation Coleman claims
was not disclosed. is available as a public record to anyone at the U.S. Securities and Exchange
website (www.sec.gov). Both of these defenses fail because these records were readily
accessible and available to Coleman before contracting with Podesta.
8. Podesta's 15 Year Old Disciplinary And Consumer Complaint Record Is Not Relevant
To This Case.

Coleman filed an amended Complaint adding a claim for fraud and asserting that
Podesta and Street Search had made some false representations. However. Coleman makes no
allegation that Podesta falsely represented any fact in Podesta's financial history in support of
Coleman's fraud claim. Podesta's past history and consumer complaint record is therefore not
relevant to Coleman's case in chief.
C. The Probative Value Of Podesta's 15 Year Old Disciplinary And Couumer Complaint
Record Is Substantially Outweighed By Unfair Prejudice.
Even for the sake of argument Podesta's 15 year old disciplinary history and consumer
complaint record is somehow relevant, the Court should exclude the evidence as its probative
value is substantially outweighed by the danger of unfair prejudice, confusion of the issues, or
misleading the jury. Rule 403, IRE. The issues in the consumer complaints address conduct
while Podesta was a stockbroker on Wall Street and the standards applicable while so acting.
However, Podesta was not acting as a stock broker in this case, so the standards applied in the
disciplinary hearing and when resolving the consumer complaints do not apply.

1

Coleman acknowledged in his deposition that he reviewed Podcsta's FINRA report in November 2009. However,
in March 20 IO when Coleman breached the agreement. Coleman indicated he still wanted to work with Podesta, but
just under different terms.

DEFENDANTS/COUNTER-CLAIMANT'S MOTION IN LIMINE RE: JEFFREY PODESTA'S
FINRA REPORT • 4

000587

1/23/2012 12:41 PM

FROM:~939-7136 CLARK _ASSOCIATES, ATTORNEYS AT LAW

~876919

PAGE: 009 OF 010

CONCLUSION
For the forgoing reasons, Podesta respectfully asks the Court to grant his Motion in
Limine and prohibit Coleman from in any manner discussing Podesta's FINRA report or its
contents at any time during the trial.
DATED this 23rd day of January, 2012.
CLARK & ASSOCIATES, AITORNEYS

Eric R. Clark

DEFENDANTS/COUNTER-CLAIMANT'S MOTION IN LJMINE RE: JEFFREY PODESTA'S
FINRA REPORT - S

000588

1/23/2012 12:41 PM

FROM:~939-7136 CLARK _ASSOCIATES, ATTORNEYS AT LAW ~876919

PAGE: 010 OF 010

•

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 23rd day of January. 2012, I served the foregoing, by
having a true and complete copy delivered via facsimile transmission to:
Kimbell D. Gourley
TROUT JONES GLEDHILL
FUHRMAN & GOURLEY, P.A.
The 9th & Idaho Center
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, 10 83701

Eric R. Clark
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ERIC R. CLARK, Esq.
CLARK & ASSOCIATES, ATTORNEYS
P.O. Box 2504
Eagle, Id 83616
Office: 208-830-8084
Fax: 208-939-7136
Idaho State Bar No. 4697
Attorney for Defendants/Counterclaimants
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
PROFITS PLUS CAPITAL
MANAGEMENT, LLC, a Delaware limited
liability company; and DOLLARS AND
SENSE GROWTH FUND, LP, a Delaware
limited partnership; and ROBERT
COLEMAN, an individual,
Plaintiffs,
vs.
JEFFREY PODESTA, an individual; and
STREET SEARCH, LLC, a New Jersey
limited liability company,

Case No. CV OC 1014540

AFFIDAVIT OF ERIC CLARK FILED
IN SUPPORT OF
DEFENDANTS/COUNTERCLAIMANT'S IN LIMINE RE:
JEFFREY PODESTA'S FINRA REPORT
Judge Greenwood

Defendants.

JEFFREY PODESTA, an individual; and
STREET SEARCH, LLC, a New Jersey
limited liability company,
Counterclaimants,
vs.
PROFITS PLUS CAPITAL
MANAGEMENT, LLC, a Delaware limited
liability company; and STREET SEARCH
DOLLARS AND SENSE GROWTH FUND
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LP, a Delawtire limited partnership; fin/a

DOLLARS AND SENSE GROWTH FUND.
LP, a Delaware limited partnership: and
ROBERT COLEMAN, an i11dividnal,
Counterdefendants,

STATE OF IDAHO

******
)

) ss:

COUNTY OF ADA

)

The undersigned, first being duly s\\'()tnupon oath. deposes ~md says:

I.

That lam over the age of eighteen (18) years; and that I have personal knowledge

of the facts set forth i11 this .:1fiidavitand am com pet cm to testify to the same ifcalled to do so.
2.

That attached· ns Exhibit I is a true and correct copy of the relevant rranscript pagc

from the depusition of Robert CQl~llhUt
FURTHER
.
. .
. . YOUR AFFIANTSAYETHNAUGHT.
. .
. .
.
...
DATED this 23rd day ofJanuary. 20 t2.

E1UCR. CLARK

Residing at:

/Jt2 ·"- (...,;;;.,~..:,~:..~::=:L. ____

rv1.y c:o·mrnission exp·jres:._., ...,.t;;_.i~,l~···/j. ·7
------~------·-·--
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 23rd day of January, 2012, I served the foregoing, by
having a true and complete copy delivered via facsimile transmission to:
Kimbell D. Gourley
TROUT JONES GLEDHILL
FUHRMAN & GOURLEY, P.A.
The 9th & Idaho Center
225 North 9th Street. Suite 820
P.O. Box 1097
Boise, 10 83701

ERIC R. CLARK
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Page 40
Robert Coleman
1

it was part of the documents before or not.
Q.

2
J

9/29/2011

Did you pull up a FINRA report on

Mr. Podesta?

4

A.

No.

5

Q.

Now, if I understand, the FINRA report

6

is a public document that anybody can access on

7

the internet?
A.

8

9
10

They do have what they call a broker

check, that you can check if the individual is
registered, or their background.
Q.

11

Did you have an understanding of

12

Mr. Podesta's reputation before Mr. Zucker

13

ref erred him?

14

A.

I have never heard of him.

1s

Q.

Okay.

Did you do any type of -- I

16

mean, did you Google him?

17

research on Mr. Podesta?
A.

18

19

My initial call was simply to inquire,

and to ask him questions.
Q.

20

21

Did you do any type of

And give me an idea of some of the

questions you asked him?
A.

22

How long he's been in the business, of

23

what he does.

24

currently raising capital?

25

taking on new clients?
208-345-9611

What does he do.

Are you

Are you currently

This is an idea that I

M & M COURT REPORTING SERVICE, INC.

800-234-9611
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ERIC R. CLARK, Esq.
CLARK & ASSOCIATES, ATTORNEYS
P.O. Box 2504
Eagle, Id 83616
Office: 208-830-8084
Fax: 208-939-7136
Idaho State Bar No. 4697

CHRISTOPHER D. RICH, Clerk
By ELYSHIA HOLMES
DEPUTY

Attorney for Defendants/Counterclaimants
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

PROFITS PLUS CAPITAL
MANAGEMENT, LLC, a Delaware limited
liability company; and DOLLARS AND
SENSE GROWTH FUND, LP, a Delaware
limited partnership; and ROBERT
COLEMAN, an individual,
Plaintiffs,
vs.
JEFFREY PODESTA, an individual; and
STREET SEARCH, LLC, a New Jersey
limited liability company,

Case No. CV OC 1014540

DEFENDANTS/COUNTERCLAIMANT'S OBJECTIONS/NONOBJECTIONS TO
PLAINTIFFS/COUNTERDEFENDANTS' PROPOSED JURY
INSTRUCTIONS
Judge Greenwood

Defendants.

JEFFREY PODESTA, an individual; and
STREET SEARCH, LLC, a New Jersey
limited liability company,
Counterclaimants,
vs.
PROFITS PLUS CAPITAL
MANAGEMENT, LLC, a Delaware limited
DEFENDANTS/COUNTERCLAIMANT'S OBJECTIONS/NON-OBJECTIONS TO
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=

•

•
liability company; and STREET SEARCH
DOLLARS AND SENSE GROWTH FUND,
LP, a Delaware limited partnership; f/n/a
DOLLARS AND SENSE GROWTH FUND,
LP, a Delaware limited partnership; and
ROBERT COLEMAN, an individual,
Counterdefendants,

COME NOW the Defendants and Counterclaimant, Street Search, LLC and Jeffrey
Podesta, and hereby provide their Objections and Non-Objections to the Plaintiffs/Counterdefendants proposed Jury instructions for trial:
Coleman's Proposed
Jury Instruction No.

1
2
3
4
5
6

Description of the Jury Instruction

IDJl2D 1.00 - Introductory
instruction to jury
IDJI2D 1.01 - Deliberation
procedures
IDJI2D 1.02 - Corporate
parties
IDJI2D 1.03 - Admonition to
jury
IDJl2D 1.05 - Statement of
claims not evidence
IDJI2D 1.07 - Facts not in
dispute (Modified)

10

IDJl2D 1.09 - Quotient
verdicts
IDJI2D 1.11 Communications with court
IDJl2D 1.24.1 Circumstantial evidence
without definition or,
alternatively, IDillD 1.24.2
- Circumstantial evidence
with
definition
Statement of Claims

11
12

Burden of Proof- Overview
IDJl2D 1.20.1- Burden of

7
8
9

NonObjection

Objection

Podesta's
Corresponding
Proposed Jury
Instruction No.

x
x
x
x
x
Coleman misstates facts
or stated facts are
irrelevant

1

Incomplete

2

No mention of PP claims

3

x
x

x

x

DEFENDANTS/COUNTERCLAIMANT'S OBJECTIONS/NON-OBJECTIONS TO
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•
13

14

15

16
17
18

19
20
21

22

23
24
25
26
27
28
29

30

proof - preponderance of
evidence
(Modified)
IDJI 1.20.2 - Burden of
proof - clear and convincing
evidence
IDJI2D 1.40.3 - charging
instruction (Modified)

IDJI2D 6.01.1- Elements of
contract - introductory
(Modified)
IDJI 6.05.2 - Material terms
- offer and acceptance
IDJI2D 6.06.1 - Contract
may be written or oral
IDJI2D 6.10.1- Breach of
bilateral contract - general
case
(Modified)
IDJI 6.04.1 - Consideration
(Modified)
IDJI 6.05.1 - Agreement on
all material terms (Modified)
IDJI2D 6.08.4 Interpretation of contract definition of
material fact
IDJI2D 6.08.5 Interpretation of contract materiality
IDJID2D 6.11 - Material
breach
IDJ12D 6.09.1-Amendments
to contracts
IDJI2D 6.14.2 - time not
expressed - reasonable time
Covenant of good faith and
fair dealing - defined
IDJI2D 6.40.1 - Agent
defined
IDJI2D 6.40.5 - Agency
defined
IDJI2D 6.41.1 - Agent's act
binds principal- agency
admitted
(Modified)
IDJI 6.10.4 - General

x
Charging instruction for
Counterclaims, not
original claim

4

Does not address Profit
Plus' contracts claim

5

Extraneous comments in
last paragraph out
Extraneous comments in
last paragraph out

6

x
x
x

x

x
x
x
x
Plaintiffs have not raised
this claim

x
x
x
x

DEFENDANTS/COUNTERCLAIMANT'S OBJECTIONS/NON-OBJECTIONS TO
PLAINTIFFS/COUNTER DEFENDANTS' PROPOSED JURY INSTRUCTIONS - 3

000596

'

•

I

31
32
~33

34
35
36
37
-~

38
39

contract - affirmative
defenses
(Modified)
IDJI 6.22.1 - Equitable
estoppel (Modified)
IDJI 6.27.1 - Fraud
(Modified)
IDJI 6.27.3 - Defense of non
-disclosure (Modified)
Licensing Instructions General, Idaho
Licensing Instructions Idaho, exemption
Licensing Instructions General, New Jersey
Licensing Instructions - New
Jersey, exemption
Fiduciary Duty - elements
Fiduciary Duty - defined

xx- See Podesta's

Motion in Limine

x
xx - Claim not raised
xx - Irrelevant
xx - Irrelevant
xx - Irrelevant
xx - Irrelevant

x
xx - Should use the

actual partnership
agreement
40
41

42

43

44
45
46

47
48

49

50

Constructive fraud- elements
Transition - instruction alternative claim
IDJl2D 4.60 - Fraud elements - Profits Plus
(Modified)
IDJI 2D 4.60 - Fraud
Elements - Robert Coleman
(Modified)
IDJ12D 9.00 - Cautionary
instruction on damages
IDJI 9.14 - Mitigation of
damages
IDJI 9.03 - Damages for
breach of contract - general
format
(Modified)
IDJI2D 1.13 - Concluding
remarks
IDJI2D 1.15.2 - Completion
of verdict form on special
interrogatories
IDJI 1.43. l - Instruction on
special verdict form
(Modified)
IDJl2D 1.17 - Post verdict
jury instruction

x
xx - Misstates law - no

need to first prove
contract

x
x
x
x
xx - Extraneous
commentary irrelevant

8

x
x
xx
-

x

DEFENDANTS/COUNTERCLAIMANT'S OBJECTIONS/NON-OBJECTIONS TO
PLAINTIFFS/COUNTER DEFENDANTS' PROPOSED JURY INSTRUCTIONS - 4
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•
IDJ12D 1.03.1 -Admonition
to iurv - short form
IDJl2D 1.28 - Evidence
admitted for limited purpose
IDJI 1.22 - Deposition
testimony

51
52
53

x
x
x

Verdict Form

DATED this 23rd day of January, 2012.
CLARK & ASSOCIATES, ATTORNEYS

Eric R. Clark

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 23rd day of January, 2012, I served the
foregoing, by having a true and complete copy delivered via facsimile transmission to:
Kimbell D. Gourley
TROUT JONES GLEDHILL
FUHRMAN & GOURLEY, P.A.
The 9th & Idaho Center
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, ID 83701

Eric R. Clark
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FILED

P.M . _ _ __

JAN 2 5 2012

Kimbell D. Gourley/ISB #3578
Erika P. Judd/ISB #8241
CHRISTOPHER D. RICH, Clerk
TROUT+ JONES +GLEDHILL +FUHRMAN+ GOURLEY, P.A.
ByELYSHIAHOLMES
The 9th & Idaho Center
DePurv
225 North 9th Street, Suite 820
P .0. Box 1097
Boise, ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
Email: kgourley@idalaw.com
Attorney for Plaintiffs/Counterdefendants
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

PROFITS PLUS CAPITAL
)
MANAGEMENT, L.L.C., a Delaware
)
limited liability company; DOLLARS AND )
SENSE GROWTH FUND, LP, a Delaware))
limited partnership; and ROBERT
)
)
COLEMAN, an individual,

Case No.: CVOC 1014540
MEMORANDUM IN OPPOSITION TO
DEFENDANTS/COUNTERCLAIMANTS'
MOTION IN LIMINE RE: JEFFREY
PODESTA'S FINRA REPORT

)
)
vs.
)
)
JEFFREY PODESTA, an individual; and )
STREET SEARCH, L.L.C., a New Jersey )
)
limited liability company,
)
)
Defendants.
Plaintiffs,

~~~~~~~~~-)

JEFFREY PODESTA, an individual; and )
STREET SEARCH, L.L.C., a New Jersey )
)
limited liability company,
)
)
Counterclaimants,
)
)
vs.
)
PROFITS PLUS CAPITAL
MANAGEMENT, L.L.C., a Delaware

~

--------=----'--------)
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limited liability company; and STREET
)
SEARCH DOLLARS AND SENSE
)
GROWTH FUND, LP, a Delaware limited )
partnership; f/n/a DOLLARS AND SENSE ))
GROWTH FUND, LP, a Delaware limited
partnership; and ROBERT COLEMAN, an~
individual,
)
Counterdefendants.

~

COME NOW the Plaintiffs, Profits Plus Capital Management, LLC, Dollars
and Sense Growth Fund, LP, and Robert Coleman, by and through their counsel
of record, Trout • Jones • Gledhill • Fuhrman • Gourley, P.A., and hereby submit
their Memorandum in Opposition to Defendants/Counterclaimants' Motion in Limine
re: Jeffrey Podesta's FINRA Report.

For ease of reference, and in order to

provide the Court with context for the present dispute, a copy Mr. Podesta's
FINRA "BrokerCheck" report is attached hereto as Exhibit A.

BACKGROUND
This case is premised upon the existence or non-existence of an oral
agreement.

In addition, there are fraud claims pending by both parties.

Consequently, the reputation, credibility, and veracity of the parties is a critical
component of this case.

At present, Defendants seek an order in limine to

preclude Plaintiffs from questioning Jeffrey Podesta about prior sanctions for,
among other things, making material misstatements to a customer and breach of
fiduciary duty. In support, Defendants contend that (1) there is no factual basis
for Mr. Coleman's non-disclosure or equitable estoppel defenses; (2) the
complaint and disciplinary record is not relevant; and (3) the probative value of
the complaint and disciplinary record is substantially outweighed by unfair
MEMORANDUM IN OPPOSITION TO DEFENDANTS/COUNTERCLAIMANTS' MOTION IN
LIMINE RE: JEFFREY PO DEST A'S FINRA REPORT
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prejudice.

However, each of these contentions lack merit and Defendants'

motion must be denied based upon the following:
(1) Whether and to what extent a factual basis exists for the affirmative
defenses asserted by Plaintiffs is a question of fact for the jury.
With respect to their first basis for the motion, Defendants' seek what
appears to be the equivalent of a motion for summary judgment upon Plaintiffs'
affirmative defenses. However, whether and to what extent Plaintiffs are able to
establish a factual basis for their claims remains to be established by the
evidence and determined by the trier of fact.

More particularly, what Mr.

Coleman reasonably could have been aware of is question of fact.

This is

particularly evident in light of the fact that Mr. Podesta represented that he was a
"Registered Representative" of Thomas Group Capital "where he holds all of his
licenses." See Affidavit of Jeffrey Podesta in Support of Defendants' Motion to
Amend their Counterclaim to Included (sic)

a Claim for Punitive Damages and in

Response to Plaintiffs' Motion for Summary Judgment, at Exhibit 9,

(2) The disciplinary action and consumer complaint are directly relevant
to a fact at issue in this case - the credibility and character for
truthfulness of Mr. Podesta.
Defendants have repeatedly relied upon their reputation and ability to
raise capital as the basis for asserting a claim against Plaintiffs.

However, it

appears that the vast majority of their alleged reputation for raising capital came
from activities in the late-1980s to mid-1990s. See Id., 1J1J 5, 6, 7. ("I was the
National Sales Manager for Schafer-Cullen Capital in New York City. Over a 3
year period I tripled the firm's account base while raising over 1 billion dollars.
Schafer-Cullen named me 'Marketer of the Year' in 1995", Id. at 1J6.) If

MEMORANDUM IN OPPOSITION TO DEFENDANTS/COUNTERCLAIMANTS' MOTION IN
LIMINE RE: JEFFREY PODESTA'S FINRA REPORT
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Defendants seek to rely upon their 15-year old reputation for raising capital
during the course of the trial of this matter, evidence that during that same
timeframe Defendants were sanctioned for misrepresentation and excessive
trading is proper impeachment evidence.
Moreover, Idaho Rule of Evidence 405 provides:
Rule 405. Methods of proving character.
(a) Reputation or opinion. In all cases in which evidence of
character or a trait of character of a person is admissible, proof may
be made by testimony as to reputation or by testimony in the form
of an opinion. On cross-examination, inquiry is allowable into
relevant specific instances of conduct.
(b) Specific instances of conduct. In cases in which character or a
trait of character of a person is an essential element of a charge,
claim, or defense, proof may also be made of specific instances of
the person's conduct.

I.RE. 405.

Here, Plaintiffs have asserted a claim for fraud - the very

basis of which is a claim that Defendants were not truthful in their dealings with
Plaintiffs.

As with IRE 405, Idaho Rule of Evidence 608 permits the use of

opinion and reputation evidence of character for truthfulness or untruthfulness.
Rule 608. Evidence of character and conduct of witness.
(a) Opinion and reputation evidence of character. The credibility of
a witness may be attacked or supported by evidence in the form of
opinion or reputation, but subject to these limitations: (1) the
evidence may refer only to character for truthfulness or
untruthfulness, and (2) evidence of truthful character is admissible
only after the character of the witness for truthfulness has been
attacked by opinion or reputation evidence or otherwise.
(b) Specific instances of conduct. Specific instances of the conduct
of a witness, for the purpose of attacking or supporting the
credibility, of the witness, other than conviction of crime as provided
in Rule 609, may not be proved by extrinsic evidence. They may,
however, in the discretion of the court, if probative of truthfulness or
untruthfulness, be inquired into on cross-examination of the witness
MEMORANDUM IN OPPOSITION TO DEFENDANTS/COUNTERCLAIMANTS' MOTION IN
LIMINE RE: JEFFREY PODESTA'$ FINRA REPORT
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•
concerning (1) the character of the witness for truthfulness or
untruthfulness, or (2) the character for truthfulness or untruthfulness
of another witness as to which character the witness being crossexamined has testified.

Unlike Idaho Rule of Evidence 609(b) which generally precludes evidence
of a conviction if more than 10 years have elapsed since the date of conviction,
Idaho Rule of Evidence 608, evidence of a person's character for truthfulness or
untruthfulness, is not subject to the same 10-year limitation.

Accordingly, the

fact that a consumer filed a complaint against Jeffrey Podesta for, inter alia,
misrepresentation, regardless of when filed, is directly relevant to Mr. Podesta's
character for truthfulness.
(3) The probative value of a consumer complaint against Mr. Podesta is
significant in light of the claims asserted by Defendants.
There is a difference between a question of admissibility and a question of
the weight to be given to any particular piece of evidence.

With respect to the

consumer complaints at issue, the evidence is admissible impeachment evidence
to the extent Defendants seek to rely upon their reputation and prior successes.
Defendants cite to an alleged danger of unfair prejudice, confusion of the issues,
or misleading the jury in support of their request that this evidence be excluded.
In support, Defendants contend "the standards applied in the disciplinary hearing
and when resolving the consumer complaints do not apply." The assertion that
the undefined "standards" on Wallstreet do not apply lacks any foundation or
other support.

Moreover, how and why this may be relevant to the issue

presently before the court is unclear.

Accordingly, there has been no showing

MEMORANDUM IN OPPOSITION TO DEFENDANTS/COUNTERCLAIMANTS' MOTION IN
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•
that the probative value of a prior consumer complaint is outweighed by any of
the factors set forth in Rule 403.
CONCLUSION
The customer complaints and related disciplinary action against Jeffrey
Podesta as contained in the FINRA and related reports are admissible
impeachment evidence. Therefore, Plaintiffs respectfully request the Court deny
Defendants' Motion in Limine re: Jeffrey Podesta's FINRA report.

(Ju

DATED this

J!2_ day of January, 2012.
TROUT + JONES +GLEDHILL +FUHRMAN +
G~EY,P.A.

~d
CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on

the~ay of January, 2012, a true and

correct copy of the foregoing document was served as follows:
Eric R. Clark
CLARK & ASSOCIATES, ATTORNEYS
PO Box2504
Ea le, ID 83616
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Dear Investor:
FINRA has generated the following BrokerCheck
report for JEFFREY J. PODESTA. The information
contained within this report has been provided by a
FINRA member firm(s) and securities regulators as
part of the securities industry's registration and
licensing process and represents the most current
information reported to the Central Registration
Depository (CRD®) system.

000606

FINRA regulates the securities markets for the
ultimate benefit and protection of the investor. FINRA
believes the general public should have access to
information that will help them determine whether to
conduct, or continue to conduct, business with a
FINRA member firm or any of the member's
associated persons. To that end, FINRA has adopted
a public disclosure policy to make certain types of
information available to you. Examples of information
FINRA provides on currently registered individuals
and individuals who were registered during the past
ten years include: actions by regulators, investmentrelated civil suits, customer disputes that contain
allegations of sales practice violations against
brokers, all felony charges and convictions,
misdemeanor charges and convictions relating to
securities violations, and financial events such as
bankruptcies, compromises with creditors, judgments,
and liens. FINRA also provides on a permanent basis
certain information on former registered individuals, if
any of the following applies, as reported to CRD on a
uniform registration form: (1) the person was the
subject of a final regulatory event; (2) the person was
convicted of or pied guilty or nolo contendere to a
crime; (3) the person was the subject of a civil
injunction or civil court finding involving a violation of
any investment-related statute(s) or regulation(s); or
(4) the person was named as a respondent or
defendant in an arbitration or civil litigation that
resulted in an award, decision or judgment for a
customer.

When evaluating this report, please keep in mind that
it may include items that involve pending actions or
allegations that may be contested and have not been
resolved or proven. Such items may, in the end, be
withdrawn or dismissed, or resolved in favor of the
firm or broker, or concluded through a negotiated
settlement with no admission or finding of wrongdoing.
The information in this report is not the only resource
you should consult. FINRA recommends that you
learn as much as possible about the individual broker
or brokerage firm from other sources, such as
professional references, local consumer and
investment groups, or friends and family members
who already have established investment business
relationships.
FINRA BrokerCheck is governed by federal law,
Securities and Exchange Commission (SEC)
regulations and FINRA rules approved by the SEC.
State disclosure programs are governed by state law,
and may provide additional information on brokers
and firms licensed by the state. Therefore, you should
also consider requesting information from your state
securities regulator. Refer to www.nasaa.org for a
complete list of state securities regulators.

•

Using this site/information means
that you accept the FINRA
BrokerCheck Terms and
Conditions. A complete list of
Terms and Conditions can be
found at

For additional information about
the contents of this report, please
refer to the User Guidance or
www.finra.org/brokercheck. It
provides a glossary of terms and a
list of frequently asked questions,
as well as additional resources.
For more information about
FINRA. visit www.finra.org.

-

Thank you for using FINRA BrokerCheck.

-

www. finra .orq/brokercheck
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JEFFREY J;.~ODESTA
CRD#

Report Summary for this Broker

Fin~

105~~~;

This broker is not currently registered with a FINRA
firm.

The report summary provides an overview of the broker's professional background and conduct. The individual
broker, a Fl NRA-registered firm(s), and/or securities regulator(s) have provided the information contained in this
report as part of the securities industry's registration and licensing process. The information contained in this
report was last updated by the broker, a previous employing brokerage firm, or a securities regulator on
11/10/2009.

Broker Qualifications
This broker is not currently registered with a
FINRA firm.

This broker has passed:

• 0 Principal/Supervisory Exams
• 1 General Industry/Product Exam

• 2 State Securities Law Exams

Disclosure of Customer Disputes,
Disciplinary, and Regulatory Events
This section includes details regarding disclosure
events reported by or about this broker to CRD as part
of the securities industry registration and licensing
process. Examples of such disclosure events include
formal investigations and disciplinary actions initiated
by regulators, customer disputes, certain criminal
charges and/or convictions, as well as financial
disclosures, such as bankruptcies and unpaid
judgments or liens.

Registration and Employment History
This broker was previously registered with the
following FINRA member firms:
THOMAS GROUP CAPITAL
CRD# 112901
ATLANTA, GA
07/2009 - 11/2009
THOMAS GROUP CAPITAL
CRD# 112901
ATLANTA, GA
02/2005 - 03/2006
FIRST AVANTUS SECURITIES, INC.
CRD# 40418
AUSTIN, TX
08/2003 - 0412004

000607
©2011 FINRA. All rights reserved.

For additional registration and employment history
details as reported by the individual broker, refer to
the Registration and Employment History section of
this report.
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Yes
The following types of disclosures were
reported:

Customer Dispute

e
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www.finra.orQ/prokercheck

Broker Qualifications

Flnra'JI"

Registrations
This section provides the self-regulatory organizations (SROs), states and U.S. territories the broker is currently
registered and licensed with, the category of each registration, and the date on which the registration became effective.
This section also provides the physical location of each branch that the individual broker is associated with for each
listed employment.
This broker is not currently registered with a FINRA firm.

e
000608
©2011 FINRA. All rights reserved.
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Broker Qualifications
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Industry Exams this Broker has Passed
This section includes all current principal/supervisory, general producUindustry, and/or state securities law exams that
the broker has passed. Under certain, limited circumstances, a broker may receive a waiver of an exam requirement
based on a combination of previous exams passed and qualifying work experience. Likewise, a new exam requirement
may be grandfathered based on a broker's specific qualifying work experience. Information regarding instances of exam
waivers or the grandfathering of an exam requirement are not included as part of the BrokerCheck report.

This individual has passed 0 principal/supervisory exams, 1 general industry/product exam, and 2 state
securities law exams.

e

Principal/Supervisory Exams
Exam

Category

Date

Category

Date

Category

Date

Series 66

08/25/2003

No information reported:

General Industry/Product Exams
Exam
\l,.'''

Genera1·••.Secµritie~Representalhle\_Ex~rninatid£t
'2>0<-·.· --/-"
-'!,_;~~>~:{:>:,: .. 't\?i:i\~0>'.:}j:\'·" -~:~

State Securities Law Exams
Exam

lJ,rii(~f~~~~4r1tie
·::·;
-<··> '
-~-s~<-

_,hf/4%+:·__,, \:· ·

Uniform Combined State Law Examination

e

Additional information about the securities industry's qualifications and continuing education requirements, as well as
the examinations administered by FINRA to brokers and other securities professionals can be found at
http://www.finra.org/lndustry/Compliance/Registration/QualificationsExams/index.htm.

000609
©2011 FINRA All rights reserved.
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Previously Registered with the Following FINRA Firms
FINRA records show this broker previously held FINRA registrations with the following firms:

Registration Dates

Firm Name

CRD#

07 /2009 ."'. 1
.. 1,. '/2009
"\' '

1
THOMAS ,GROUP CARITA:~l~ll~l.11

02/2005 - 03/2006

THOMAS GROUP CAPITAL

08/2003 - 04/2004

FIRSTAVANT!;lS SECURl1IES, IN~~

02/1991 - 02/1994

TUCKER ANTHONY INCORPORATED

837

01/1990 - 02/1991

PRUDENTIAL-BACHE.:~'.ECURITIESIINC~
< ··
· "'
,,.:\"Y5\v1(>-\·
. · ·; · .·.

1~11

SMITH BARNEY, HARRIS UPHAM & CO.,
INCORPORATED

7059

04/1987 -12/1989
06/1982 - 041~ 987

-~

'

'

-:,,.

'

> -.//,,' '

'»\•»»'·\' ·" ),\' '

~->

K1DoE8~·1l:>iiAsoov&
\\'" ' <>, ,'\ "·''
,,•_,:\~\'':/\

Branch Location

e

co. 1Ncoago~rEo,:«~J
-~ /]f

~::.'-fj/

_:.z;_:f-''

:r:; ·. '_ . ,

Employment History
This section provides up to 10 years of an individual broker's employment history as reported by the individual broker on
the most recently filed Form U4.

Please note that the broker is required to provide this information only while registered with a FINRA firm and the
information is not updated via Form U4 after the broker ceases to be registered. Therefore, an employment end
date of "Present" may not reflect the broker's current employment status.
Employment Dates Employer Name
':·:.·",,,">?<?;,.'.<

.// ··:

·.·/f~

vsLt!

0212605; Pr~~~ll~t;. 11111•1
07/1996 - Present
STREET SEARCH LLC
'/·,

'\»>1/»'.\'.;f:·;· '.·'··::-·.<·--\;:;::\.:

0414663 - 0~712@oas•
,'
''··1"""
~"' -~

Employer Location

:'.:!

RED BANK, NJ

e

--~~:--' .·~i-'~\~'~},1%\S

' _'if<

ST2ASBCieJRGER
p
''%£:-

,,,'',,,,

:~//!fJ.\\\::.,•• :: •. ,.

i&_;- -

Affiliations

000610

This section includes information, if any, as provided by the broker regarding other business activities the broker is
currently engaged in either as a proprietor, partner, officer, director, employee, trustee, agent or otherwise. This section
does not include non-investment related activity that is exclusively charitable, civic, religious or fraternal and is
recognized as tax exempt.
No information available.

©2011 FINRA. All rights reserved.
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Disclosure of Customer Disputes, Disciplinary, and Regulatory Events
What you should know and/or consider regarding any reported disclosure events:

•

Before reaching a conclusion regarding any of the information contained in this BrokerCheck report, you should
ask the broker to clarify the specific event(s) listed, or to provide a response to any questions you may have.
"Pending" actions involve unproven and/or unsubstantiated allegations.

•

Fin~

Possible multiple reporting sources -please note:

Disclosure details may be reported by
more than one source (i.e., regulator, firm,
or broker). When this occurs, all versions of
Self-disclosure: Brokers are required to answer a series of questions on their application requesting securities
the event will appear in the BrokerCheck
industry registration (Form U4). For example, brokers are asked whether they have been involved in certain
report. The different versions of the same
regulatory, civil, criminal and financial matters (e.g., bankruptcy), or have been the subject of a customer dispute. disclosure event are separated by a solid
Regulator/Employer postings: In addition, regulators and firms that have employed a broker also may contribute line with the reporting source labeled.
relevant information about such matters. All of this information is maintained in CRD.

Disclosures in BrokerCheck reports come from different sources:
•

e

Certain thresholds must be met before an event is reported to CRD; for example:
•

A law enforcement agency must file formal charges before a broker is required to report a particular criminal
event.
Likewise, a regulatory agency must meet established standards before initiating a regulatory action and/or
issuing sanctions. These standards typically include a reasonable basis for initiating the action after engaging in a
fact-finding process.

In order for a customer dispute to be reported to CRD, a customer must:
• Allege that their broker engaged in activity that violates certain rules or conduct governing the industry; and
• Claim damages of $5,000 or more as a result of that activity.
(Note: customer disputes may be more subjective in nature than a criminal or regulatory action)
What you should consider when evaluating the status or disposition of a reported disclosure event:

000611

Disclosure events may be pending, on appeal, or final. Pending and 'on appeal' matters reflect allegations
that (1) have not been proven or formally adjudicated, or (2) have been adjudicated but are currently being
appealed. Final matters generally may be adjudicated, settled or otherwise resolved.
• An adjudicated matter includes a disposition by (1) a court of law in a criminal or civil matter or (2) an
administrative panel in an action brought by a regulator that is contested by the party charged with some
alleged wrongdoing.
• A settled matter generally represents a disposition wherein parties involved in a dispute reach an agreement
to resolve the matter.
(Note: brokers may choose to settle customer disputes or regulatory matters for business or other reasons)
• Customer disputes also may be resolved without any payment to the customer or any finding of wrongdoing
on the part of the individual broker.

©2011 FINRA. All rights reserved.
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Pending

Final

On Appeal

0

4

N/A

Regul~tory Ey~nt.
,,,'<!:'''''''"

Customer Dispute

.,

e
000612
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Disclosure Event Details
When evaluating this information, please keep in mind that a number of items may involve pending actions or
allegations that may be contested and have not been resolved or proven. The items may, in the end, be withdrawn or
dismissed, or resolved in favor of the individual broker, or concluded through a negotiated settlement for certain
business reasons (e.g., to maintain customer relationships or to limit the litigation costs associated with disputing the
allegations) with no admission or finding of wrongdoing.
This report provides the information exactly as it was reported to CRD by the individual broker, a member firm(s),
and/or by securities industry regulators. Some of the specific data fields contained in the report may be blank if the
information was not provided to CRD.

This section provides information regarding a final, regulatory action that was reported to CRD by the individual broker, a
member firm, and/or a securities regulator. The event may include a final, formal proceeding initiated by a regulatory
authority (e.g., a state securities agency, a self-regulatory organization, a federal regulator such as the SEC or the
Commodities Futures Trading Commission (CFTC), or a foreign financial regulatory body) for a violation of investmentrelated rules or regulations. This section may also include a revocation or suspension of a broker's authority to act as an
attorney, accountant or federal contractor.
Disclosure 1 of 1

Reporting Source:

Regulator

Regulatory Action Initiated
By:

NEW YORK STOCK EXCHANGE

Sanction(s) Sought:
Other Sanction(s) Sought:
Date Initiated:

09/18/1996

Docket/Case Number:

HPD # 96-104

Employing firm when activity
occurred which led to the
regulatory action:
Product Type:

Other

000613

Other Product Type(s):

UNKNOWN TYPE OF SECURITIES

Allegations:

9/18/96 DECISION HPD 96-104, ISSUED BY NYSE HEARING PANEL
EFFECTED TRADES WITHOUT CUSTOMER KNOWLEDGE OR
AUTHORIZATION; EFFECTED UNSUITABLE AND EXCESSIVE TRADES; MADE
MATERIAL MISSTATEMENTS TO A CUSTOMER; VIOLATED EXCHANGE

©2011 FINRA. All rights reserved.
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RULE 352 (C) BY SHARING IN CUSTOMER LOSSES

Current Status:

Final

Resolution:

Consent

Resolution Date:

11/01/1996

Sanctions Ordered:

Bar
Censure

Fin~

Other Sanctions Ordered:
Sanction Details:

CONSENT TO CENSURE AND NINE MONTH BAR.

Summary:

9/18/96 UNLESS A REVIEW BY THE THE NYSE BOARD OF DIRECTORS IS
REQUESTED, THIS DECISION WILL BECOME FINAL 25 CALENDAR DAYS
AFTER NOTICE OF THE HEARING PANEL'S DETERMINATION HAS BEEN
SERVED UPON THE RESPONDENT. 10/21/96 THE DECISION IS NOW FINAL
EFFECTIVE NOVEMBER 1, 1996. CONTACT: PEGGY GERMINO # 212 6568450

Reporting Source:

Broker

Regulatory Action Initiated

NEW YORK STOCK EXCHANGE

'

By:
Sanction(s) Sought:

Censure

Other Sanction(s) Sought:

NINE MONTH BAR

Date Initiated:

09/17/1996

Docket/Case Number:

NYSE HEARING PANEL DECISION 96-104

Employing firm when activity
occurred which led to the
regulatory action:

TUCKER ANTHONY

Product Type:

Equity- OTC

-

Other Product Type(s):
EFFECTED TRADES WITHOUT CUSTOMER KNOWLEDGE OR
AUTHORIZAITON: EFFECTED UNSUITABLE AND EXCESSIVE TRADES;
MADE MATERIAL MISSTATEMENTS TO A CUSTOMER: VIOLATED
EXCHANGE RULE 352(C) BY SHARING IN CUSTOMER LOSSES

Current Status:

Final

000614

Allegations:

©2011 FINRA. All rights reserved.
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Resolution:

Acceptance, Waiver & Consent(AWC)

Resolution Date:

09/17/1996

Sanctions Ordered:

Bar
Censure

Other Sanctions Ordered:

9 MONTH BAR

Sanction Details:

CENSURE OCCURRED AFTER I HAD LEFT BROKERAGE BUSINESS AT END
OF 1993. FOR THE PAST 10 YEARS I HAVE WORKED WITH MONEY
MANAGERS, HEDGE FUNDS AND HAVE AN IMPECCABLE, CLEAN, AND
PROFESSIONAL RECORD.

Summary:

WITHOUT ADMITTING OR DENYING GUILT, MR. PODESTA CONSENTED TO
CENSURE AND 9 MONTH BAR

Fin~

000615
©2011 FINRA. All rights reserved.
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This section provides information regarding a settled customer dispute that was reported to CRD by the individual broker,
a member firm, and/or a securities regulator. The event may include a consumer-initiated complaint, investment-related
arbitration proceeding or civil suit that contains allegations of sale practice violations against the individual broker and
resulted in a monetary settlement to the customer(s).
Disclosure 1 of 4
''.!\~\i~y:\t~>··<
Reporting Source:

Broker

Employing firm when
activities occurred which led
to the complaint:

SMITH BARNEY

Allegations:

UNAUTHORIZED TRADING, UNSUITABLE INVESTMENTS

Product Type:

Equity - OTC

Alleged Damages:

$83,000.00

Customer Complaint Information
Date Complaint Received:

04/03/1991

Complaint Pending?

No

Status:

Arbitration/Reparation

Status Date:

07/06/1992

Settlement Amount:
Individual Contribution
Amount:

Arbitration Information
NYSE #91-000926

Date Notice/Process Served:

04/03/1991

Arbitration Pending?

No

Disposition:

Settled

Disposition Date:

07/13/1992

Monetary Compensation
Amount:

$57,500.00

Individual Contribution
Amount:

$17,500.00

000616

Arbitration/Reparation Claim
filed with and Docket/Case
No.:

©2011 FINRA. All rights reserved.
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Disclosure 2 of 4
Reporting Source:

Broker

Employing firm when
activities occurred which led
to the complaint:

SMITH BARNEY

Allegations:

EXCESSIVE TRADING

Product Type:

Equity - OTC

Alleged Damages:

$37,000.00

Customer Complaint Information
Date Complaint Received:

01/07/1994

Complaint Pending?

No

Status:

Settled

Status Date:

10/13/1994

Settlement Amount:

$19,500.00

Individual Contribution
Amount:

$0.00

Disclosure 3 of 4
Regulator

Employing firm when
activities occurred which led
to the complaint:

TUCKER ANTHONY INCORPORATED

Allegations:

SUITABILITY; UNAUTHORIZED TRADING; CHURNING

Product Type:

Other

Other Product Type(s):

UNKNOWN TYPE OF SECURITIES

Alleged Damages:

$200,000.00

000617

Reporting Source:

e

Arbitration Information
Arbitration/Reparation Claim
filed with and Docket/Case
No.:

©2011 FINRA. All rights reserved.
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Date Notice/Process Served:

04/13/1995

Arbitration Pending?

No

Disposition:

Settled

Disposition Date:

08/02/1995

Disposition Detail:

CASE CLOSED BY SETTLEMENT

Reporting Source:

Broker

Employing firm when
activities occurred which led
to the complaint:

TUCKER ANTHONY

Allegations:

UNSUITABLE TRADING

Product Type:

Equity - OTC

Alleged Damages:

$200,000.00

Fin~

Customer Complaint Information
Date Complaint Received:

08/12/1994

Complaint Pending?

No

Status:

Arbitration/Reparation

Status Date:

08/02/1995

Settlement Amount:

e

Individual Contribution
Amount:

Arbitration Information
Arbitration/Reparation Claim
filed with and Docket/Case
No.:

NASO# 95-01513

Date Notice/Process Served:

04/13/1995

000618

Arbitration Pending?

No

Disposition:

Settled

Disposition Date:

08/02/1995

Monetary Compensation
Amount:

$140,000.00

©2011 FINRA. All rights reserved.
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Individual Contribution
Amount:

$0.00

Disclosure 4 of 4
Reporting Source:

Regulator

Employing firm when
activities occurred which led
to the complaint:

TUCKER ANTHONY

Allegations:

MISREPRESENTATION; BREACH OF FIDUCIARY DUTY;
SUITABILITY

Product Type:

Other

Other Product Type(s):

COMMON STOCK

Alleged Damages:

$276,265.00

Arbitration Information
Arbitration/Reparation Claim
filed with and Docket/Case
No.:

NASO - CASE #95-04956

Date Notice/Process Served:

11 /29/1995

Arbitration Pending?

No

Disposition:

Settled

Disposition Date:

11/05/1996

Disposition Detail:

CASE CLOSED BY SETTLEMENT

Broker

Employing firm when
activities occurred which led
to the complaint:

TUCKER ANTHONY

Allegations:

MISREPRESENTATION, BREACH OF FIDUCIARY DUTY, SUITABILITY

Product Type:

Equity Listed (Common & Preferred Stock)

Alleged Damages:

$276,000.00

000619

Reporting Source:

•

Customer Complaint Information
Date Complaint Received:
©2011 FINRA. All rights reserved.
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About this BrokerCheck Report
BrokerCheck reports are part of a FINRA initiative to disclose information about Fl NRA-registered firms and individual brokers to help
investors determine whether to conduct, or continue to conduct, business with these firms and brokers. The information contained within
these reports is collected through the securities industry's registration and licensing process.

Fin~

Who provides the information in BrokerCheck?
Information made available through BrokerCheck is obtained from CRD as reported through the industry registration and licensing process.
The forms used by brokerage firms, to report information as part of the firms registration and licensing process, Forms BD and BDW, are
established by the SEC and adopted by all state securities regulators and SROs. FINRA and the North American Securities Administrators
Association (NASAA) establish the Forms U4 and US, the forms that are used for the registration and licensing process for individual
brokers. These forms are approved by the SEC. Regulators report disciplinary information for firms and individual brokers via Form U6.

How current is the information contained in BrokerCheck?
Brokerage firms and brokers are required to keep this information accurate and up-to-date (typically not later than 30 days after learning of
an event). BrokerCheck data is updated when a firm, broker, or regulator submits new or revised information to CRD. Generally, updated
information is available on BrokerCheck Monday through Friday.

~

What information is NOT disclosed through BrokerCheck?
Information that has not been reported to CRD and certain information that is no longer required to be reported through the registration and
licensing process is not disclosed through BrokerCheck. Examples of events that are not required to be reported or are no longer
reportable include: judgments and liens originally reported as outstanding that have been satisfied and bankruptcy proceedings filed more
than 10 years ago.
Additional information not disclosed through BrokerCheck includes Social Security Numbers, residential history information, and physical
description information. On a case-by-case basis, FINRA reserves the right to exclude information that contains confidential customer
information, offensive and potentially defamatory language or information that raises significant identity theft or privacy concerns that are
not outweighed by investor protection concerns. FINRA Rule 8312 describes in detail what information is and is not disclosed through
BrokerCheck.
Under FINRA's current public disclosure policy, in certain limited circumstances, most often pursuant to a court order, information is
expunged from CRD. Further information about expungement from CRD is available in FINRA notices 99-09, 99-54, 01-65, and 04-16 at
www.finra.org.
For further information regarding FINRA's BrokerCheck program, please visit FINRA's Web site at www.finra.org/brokercheck or call the
FINRA BrokerCheck Hotline at (800) 289-9999. This hotline is open Monday through Friday from 8:00 a.m. to 8:00 p.m., Eastern Time
(ET).

-
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For more information about the following, select the associated link:
• About BrokerCheck Reports: http://www.finra.org/brokercheck reports
• Glossary: http://www.finra.org/brokercheck glossary
• Questions Frequently Asked about BrokerCheck Reports: http://www.finra.org/brokercheck fag
• Terms and Conditions: http://brokercheck.finra.org/terms.aspx

©2011 FINRA. All rights reserved.
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JAN 2 6 2012
ERIC R. CLARK, Esq.
CLARK & ASSOCIATES, ATTORNEYS
P.O. Box 2504
Eagle, Id 83616
Office: 208-830-8084
Fax:208-939-7136
Idaho State Bar No. 4697

CHRISTOPHER D. RICH, Clerk
By KATHY JOHNSON
DEPUTY

Attorney for Defendants/Counterclaimants
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

PROFITS PLUS CAPITAL
MANAGEMENT, LLC, a Delaware limited
liability company; and DOLLARS AND
SENSE GROWTH FUND, LP, a Delaware
limited partnership; and ROBERT
COLEMAN, an individual,
Plaintiffs,
vs.
JEFFREY PODESTA, an individual; and
STREET SEARCH, LLC, a New Jersey
limited liability company,

Case No. CV OC 1014540

AFFIDAVIT OF ERIC CLARK FILED
IN SUPPORT OF
DEFENDANTS/COUNTERCLAIMANT'S MOTION FOR
PROTECTIVE ORDER

Judge Greenwood

Defendants.

JEFFREY PODESTA, an individual; and
STREET SEARCH, LLC, a New Jersey
limited liability company,
Counterclaimants,
vs.
PROFITS PLUS CAPITAL
MANAGEMENT, LLC, a Delaware limited
liability company; and STREET SEARCH
DOLLARS AND SENSE GROWTH FUND,
AFFIDAVIT OF ERIC CLARK - l

000621

LP, a Delaware limited partnership; f/n/a
DOLLARS AND SENSE GROWTH FUND,
LP, a Delaware limited partnership; and
ROBERT COLEMAN, an individual,
Counterdefendants,

STATE OF IDAHO
COUNTY OF ADA

)
) ss:
)

******

The undersigned, first being duly sworn upon oath, deposes and says:
1.

That I am over the age of eighteen (18) years; and that I have personal knowledge

of the facts set forth in this affidavit and am competent to testify to the same if called to do so.
2.

That attached as Exhibit 1 is a true and correct copy of the relevant transcript

pages from the deposition of Plaintiffs Expert Scott Ritcey.
FURTHER YOUR AFFIANT SAYETH NAUGHT.

DATED this 26th day of January, 20~------

ERIC R. CLARK
SUBSCRIBED AND SWORN to before me this 26th day of January, 2012.
JAMIE BOX
NOTARY PUBLIC
STATE OF IDAHO

AFFIDAVIT OF ERIC CLARK - 2
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 26th day of January, 2012, I served the foregoing, by
having a true and complete copy delivered via hand delivery to:
Kimbell D. Gourley
TROUT JONES GLEDHILL
FUHRMAN & GOURLEY, P.A.
The 9th & Idaho Center
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, 10 83701

ERIC R. CLARK

AFFIDAVIT OF ERIC CLARK - 3
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Scott Ritcey

1

2
3
4

5
6

7
8

9
10

11
12

12/14/2011

IN THE DISTRICT COURT OF THE FOURTH
JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF ADA
No. CV OC 1014540
PROFITS PLUS CAPITAL MANAGEMENT,
LLC, a Delaware limited
liability company; and DOLLARS
AND SENSE GROWTH FUND, LP, a
Delaware limited partnership;
and ROBERT COLEMAN, an
individual,
Plaintiffs,

vs.
JEFFREY PODESTA, an individual;
and STREET SEARCH, LLC, a New
Jersey limited liability
company,

13
Defendants.
14
15

One East Broward Blvd.

16

Fort Lauderdale, Florida
December 14, 2011

10:00 a.m. - 12:49 p.m.
17
18
19
20
21
22
23
24
25

DEPOSITION OF SCOTT RITCEY
Taken before Kimberly Fontalvo, RPR, CLR,
and Notary Public for the State of Florida at Large,
pursuant to Notice of Taking Deposition filed in the
above cause.

EXHIBIT 1
One Penn Plaza, NYC
Toby Feldman, Inc.
email@tobyfeldman.com NATIONWIDE SERVICES FOR LEGAL PROFESSIONALS

(212) 244.3990
{800) 246.4950

000624

Scott Ritcey

12/14/2011

Page2

1

APPEARANCES:

2

On behalf of Plaintiffs:
3

4
5

TROUT, JONES, GLEDHILL, FUHRMAN & GOURLEY, P.A.
The 9th and Idaho Center
225 North 9th St., Ste. 820
Boise, ID 83701
BY: KIM D. GOURLEY, ESQ.

6
7

8

On behalf of Defendants/Counterclaimant:
9

10
11
12
13
14
15
16
17
18

CLARK & ASSOCIATES, ATTORNEYS
P.O. Box 2504
Eagle, ID 83616
BY: ERIC R. CLARK, ESQ.

ALSO PRESENT:

Gerald Lichen
Jeffrey Podesta

19

20
21
22

23
24
25
One Penn Plaza, NYC
Toby Feldman, Inc.
emall@tobyfeldman.com NATIONWIDE SERVICES FOR LEGAL PROFESSIONALS

(212) 244.3990
(800) 246.4950
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Scott Rltcey

12/14/2011

Page69

1

yes.

Q.

2
3

So merely reconunending that Jeff

Podesta -- sorry.

4

By Jeff Podesta merely recommending that

5

somebody consider an investment, you consider that

6

as

A.

7

I wouldn't say merely by recommendation,

8

no.

But I would say to the nature of the activities

9

in which I'm privy to, due to compensation or

10

whatnot, yes, it would be such that it would be

11

looked upon as an investment advisor or an

12

investment --

13
14
15
16
17

Q.

Who would be the client of that investment

advisor?
A.
advisor?
Q.

18

Who would be the client of the investment
Whoever would be invested inside the fund.
But that's my question.
If Mr. Podesta recommends to one of his

19

associates or contacts they look at investing in the

20

fund and that person ultimately doesn't invest in

21

the fund, has some type of advisor/client

22

relationship been established at that point?

23

A.

No, I don't believe so.

24

Q.

So if the investor invests in the fund,

25

then they become one of the limited partners?

One Penn Plaza, NYC
Toby Feldman, Inc.
email@tobyfelclman.com NATIONWIDE SERVICES FOR LEGAL PROFESSIONALS

(212) 244.3990
(800) 246.4950
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2/3/2012 1:51 PM

FROM: ~39-7136 CLARK _ASSOCIATES, ATTORNEYS AT LAW

T~76919

PAGE: 002 OF 005

NO. _ _ _ _i:iii::r;-;4-+1--1:.....__

FIL~~.~?jllf

A.M. _ _ _ _

FEB 0 3 2012
CHRISTOPHER D. RICH, Clerk
ByLARAAMES
DEPUTY

ERIC R. CLARK, Esq.
CLARK & ASSOCIATES, ATTORNEYS
P.O. Box 2504
Eagle, Id 83616
Office: 208-830-8084
Fax: 208-939-7136
Idaho State Bar No. 4697
Attorney for Defendants/Counterclaimant
IN THE DISTRICT COURT OF THE FOURTH nJDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

PROFITS PLUS CAPITAL
MANAGEMENT, LLC, a Delaware limited
liability company; and DOLLARS AND
SENSE GROWTH FUND, LP, a Delaware
limited partnership; and ROBERT
COLEMAN, an individual,
Plaintiffs,
vs.
JEFFREY PODESTA, an individual; and
STREET SEARCH, LLC, a New Jersey
limited liability company,

Case No. CV OC 1014540

DEFENDANTS/COUNTERCLAIMANT'S
BENCH BRIEF RE:
TESTIMONY RELATED
TO OFFERS

Judge Greenwood

Defendants.

JEFFREY PODESTA, an individual; and
STREET SEARCH, LLC, a New Jersey
limited liability company,
Counterclaimants,
VS.

PROFITS PLUS CAPITAL
MANAGEMENT, LLC, a Delaware limited
liability company, and STREET SEARCH
DOLLARS AND SENSE GROWTH FUND,

DEFENDANTS/COUNTERCLAIMANT'S BENCH BRIEF RE: TESTIMONY RELATED TO OFFERS - 1
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2/3/2012 1:51 PM

FROM: ~39-7136 CLARK _ASSOCIATES, ATTORNEYS AT LAW

T~76919

PAGE: 003 OF 005

LP, a Delaware limited partnership; f/n/a
DOLLARS AND SENSE GROWTH FUND,
LP, a Delaware limited partnership; and
ROBERT COLEMAN, an individual,
Counterdefendants,

******
COME NOW the Defendants/Counterclaimant, (collectively "Podesta") by and through
their attorney of record, and hereby file their Bench Brief in anticipation of an objection at trial
to Podesta's presentation of certain e-mails exchanged between the parties on March 2 and 3,
2010. (Defendant's Exhibits E, F, G and H)
ARGUMENT
On Wednesday, March 3, 2010 Coleman sent an e-mail to Jeffrey Podesta that included
the following language:
The arrangement or agreement between you and I was based on your ability to raise
capital. We were to share the net fees on capital we both raised. The fact is since
August 2009, you have not brought any clients to the fund. (Emphasis added)

To the extent that Mr. Coleman or his witnesses testimony at trial contradict any of
Coleman's statement in these Exhibits, regardless of whether the Exhibits could be construed to
communicate an offer in compromise, then the statements in these respective exhibits must be
allowed as impeachment evidence.
Quoting the Arkansas Supreme Court, our Supreme Court adopted the following analysis in

Davidson v. Beco Corp., 114 Idaho 107, 753 P.2d 1253 (1987).

DEFENDANTS/COUNTERCLAIMANT'S BENCH BRIEF RE: TESTIMONY RELATED TO OFFERS - 2
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FROM: 2~9-7136 CLARK _ASSOCIATES, ATTORNEYS AT LAW

T~76919

PAGE: 004 OF 005

The policy of the Rules of Evidence is 'to the end that the truth may be
ascertained.' Rule 102. The purpose of Rule 408 is to promote complete candor
between the parties to the settlement negotiations but not to protect false
representations. Thus, when a party has made a statement at trial which is
inconsistent with a statement made during settlement negotiations, the inference is
that one of the statements is knowingly false. In such a situation, we conclude that
the mandate in Rule 102 to interpret the rules so as to foster the values of 'fairness'
and 'truth' requires us to hold that prior inconsistent statements made in the course
of settlement negotiations should be admitted for impeachment purposes.

Davidson v. Beco Corp., 114 Idaho 109-110
Consistent with this analysis the Supreme Court held that evidence of settlement
negotiations, assuming Podesta's Exhibits contain such negotiations, can be used for the
"purpose of impeaching witnesses who give contrary evidence at trial." Id.
DATED this 3rd day of February, 2012.
CLARK & ASSOCIATES, ATTORNEYS

Eric R. Clark

DEFENDANTS/COUNTERCLAIMANT'S BENCH BRIEF RE: TESTIMONY RELATED TO OFFERS - 3
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FROM: 2~9-7136 CLARK _ASSOCIATES, ATTORNEYS AT LAW

T0~6919

PAGE: 005 OF 005

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 3rd day of February, 2012, I served the foregoing, by
having a true and complete copy delivered via facsimile transmission to:
Kimbell D. Gourley
TROUT JONES GLEDHILL
FUHRMAN & GOURLEY, P.A.
The 9th & Idaho Center
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, 10 83701

Eric R. Clark

DEFENDANTS/COUNTERCLAIMANT'S BENCH BRIEF RE: TESTIMONY RELATED TO OFFERS - 4
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2/9/2012 4:31 PM

FROM:

~939-7136

CLARK _ASSOCIATES, ATTORNEYS AT

LA~O: N~ ....
~6...
91~9---PA~G~E:"'JlO:"::Ol~OF~0;._04....,.~~
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A.M._
... _ _ _._l!"M

~-

FEB 0 9 2012
CHRISTOPHER D. RICH, Clerk
By ROSE WRIGHT
OIEPUTY

ERIC R. CLARK, Esq.
CLARK & ASSOCIATES, ATTORNEYS
P.O. Box 2504
Eagle, Id 83616
Office: 208-830-8084
Fax: 208-939-7136
Idaho State Bar No. 4697
Attorney for Defendants/Counterclaimants
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

PROFITS PLUS CAPITAL
MANAGEMENT, LLC, a Delaware limited
liability company, and DOLLARS AND
SENSE GROWTH FUND, LP, a Delaware
limited partnership; and ROBERT
COLEMAN, an individual,
Plaintiffs,
vs.
JEFFREY PODESTA, an individual; and
STREET SEARCH, LLC, a New Jersey
limited liability company,

Case No. CV OC 1014540

DEFENDANTS/COUNTERCLAIMANT'S RESPONSE TO
PLAINTIFFS/COUNTERDEFENDANTS' MOTION FOR
ENTRY OF DISCOVERY
SANCTIONS PURSUANT
TO I.R.C.P. 37 AND MOTION FOR
ATTORNEY FEES
Judge Greenwood

Defendants.

JEFFREY PODESTA, an individual; and
STREET SEARCH, LLC, a New Jersey
limited liability company,
Counterclaimants,
vs.
PROFITS PLUS CAPITAL
MANAGEMENT, LLC, a Delaware limited
DEFENDANTS/COUNTER-CLAIMANT'S RESPONSE TO PLAINTIFFS/COUNTERDEFENDANTS' MOTION FOR ENTRY OF DISCOVERY SANCTIONS PURSUANT
TO I.RC.P. 37 AND MOTION FOR ATTORNEY FEES - 1

000631

liability company, and STREET SEARCH
DOLLARS AND SENSE GROWTH FUND,
LP, a Delaware limited partnership; f/n/a
DOLLARS AND SENSE GROWTH FUND,
LP, a Delaware limited partnership; and
ROBERT COLEMAN, an individual,
Counterdefendants,

******
COME NOW the Defendants/Counterclaimant, (collectively "Podesta") by and through
their attorney of record, and hereby move for an Order DENYING the Plaintiffs' Motion for
Discovery Sanctions and GRANTING Podesta's Motion for Attorney Fees.

ARGUMENT
This is the relevant excerpt from Coleman's Motion to Compel.
While Plaintiffs concede that the identity of each of these contacts/clients
potential clients may be subject to a confidentiality order, Plaintiffs simply seek

to identify the total number of clients/potential clients Street Search
contacted during the pertinent time period, their states of residence, and the
compensation paid therefore. If Street Search seeks to assert that it is exempt from
any licensing regulations, Street Search should not be permitted to hide behind its
own refusal to produce the very information it relies upon to support its claim that
it is exempt from registering as a registered investment adviser.

However, this is the language in the recent Motion for Sanctions. "More particularly,
Defendants were ordered to disclose whether Defendants received compensation, directly or
indirectly, from contacts with Schafer Cullen."
The Court refused to grant the Plaintiffs' Motion to Compel, and directed Podesta to
reveal any of his "clients" to which he has referred to Schafer Cullen. Podesta asserted through
DEFENDANTS/COUNTER-CLAIMANT'S RESPONSE TO PLAINTIFFS/COUNTERDEFENDANTS' MOTION FOR ENTRY OF DISCOVERY SANCTIONS PURSUANT
TO I.RC.P. 37 AND MOTION FOR ATTORNEY FEES - 2

000632

Counsel at the Motion for Protective Order hearing that Podesta has no established "clients" to
which he provides investment advice. He has established relationships and contacts in the
financial community, however, none of which he has a contractual investment representative
relationship with.

If Podesta introduces a potential investor to Schafer Cullen, and Schaffer Cullen
establishes a Registered Investor relationship, then the potential investor becomes a Schafer
Cullen "client" to which Podesta offers no advice. Conversely, if no contractual relationship
arises from Podesta's introduction, then Podesta does not receive any compensation.
The same situation arises when Podesta, as an agent of the issuer (Street Search Dollars
and Sense Fund, LP), introduces a contact to the LP. If the contact invests and becomes a LP,
then the contact becomes a client of Street Search Dollars and Sense Fund, LP.
Podesta's counsel understood the Court's ruling was that Coleman could inquire into
the facts about how Podesta operates his business, and from that inquiry, the Court or Jury would
decide if Coleman had established a "client" relationship with any "contact" or "relationship" to
which he introduces to Schafer Cullen.
Podesta will testify at trial that he has no contractual relationship to provide investment
advice to anyone that he believe would give rise to a "representative - investor" relationship.
Coleman testified that he has a duty as a FINRA member to report alleged violations of
financial laws. If Coleman believed Podesta had violated any SEC or FINRA rules or
regulations, then he should have timely reported such alleged transgressions with the appropriate
state or federal agency that has oversight of such conduct.
DEFENDANTS/COUNTER-CLAIMANT'S RESPONSE TO PLAINTIFFS/COUNTERDEFENDANTS' MOTION FOR ENTRY OF DISCOVERY SANCTIONS PURSUANT
TO I.R.C.P. 37 AND MOTION FOR ATTORNEY FEES - 3
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A

I

c

CONCLUSION
For the forgoing reasons, Podesta respectfully asks the Court to deny Coleman's motion
in its entirety and to grant Podesta's request for attorney fees.
DATEDthis 9th dayofFebruary, 2012.
CLARK & ASSOCIATES, ATTORNEYS

Eric R. Clark

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 9th day of February, 2012, I served the foregoing, by
having a true and complete copy delivered via facsimile transmission to:
Kimbell D. Gourley
TROUT JONES GLEDHILL
FUHRMAN & GOURLEY, P.A.
The 9th & Idaho Center
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, 10 83701

d7". .:-~
..
Lt-LEric R. Clark

DEFENDANTS/COUNTER-CLAIMANT'S RESPONSE TO PLAINTIFFS/COUNTERDEFENDANTS' MOTION FOR ENTRY OF DISCOVERY SANCTIONS PURSUANT
TO I.R.C.P. 37 AND MOTION FOR ATTORNEY FEES - 4
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FEB 15 2012
CHRISTOPHER D. RICH, Clefk
By KATHY JOHNSON
DEPUTY

ERIC R. CLARK, Esq.
CLARK & ASSOCIATES, ATTORNEYS
P.O. Box 2504
Eagle, Id 83616
Office: 208-830-8084
Fax: 208-939-7136
Idaho State Bar No. 4697
Attorney for Defendants/Counterclaimant
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

PROFITS PLUS CAPITAL
MANAGEMENT, LLC, a Delaware limited
liability company; and DOLLARS AND
SENSE GROWTH FUND, LP, a Delaware
limited partnership; and ROBERT
COLEMAN, an individual,

Case No. CV OC 1014540

AFFIDAVIT OF JEFFREY PODESTA

Plaintiffs,
vs.
JEFFREY PODESTA, an individual; and
STREET SEARCH, LLC, a New Jersey
limited liability company,
Defendants.
Judge Greenwood
JEFFREY PODESTA, an individual; and
STREET SEARCH, LLC, a New Jersey
limited liability company,
Counterclaimants,
vs.
PROFITS PLUS CAPITAL

AFFIDAVIT OF JEFFREY PODESTA - I
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MANAGEMENT, LLC, a Delaware limited
liability company; and STREET SEARCH
DOLLARS AND SENSE GROWTH FUND,
LP, a Delaware limited partnership; f/n/a
DOLLARS AND SENSE GROWTH FUND,
LP, a Delaware limited partnership; and
ROBERT COLEMAN, an individual,
Counterdefendants,

STATE OF IDAHO
COUNTY OF ADA

)
) ss:
)

******

The undersigned, first being duly sworn upon oath, deposes and says:
1.

That I am over the age of eighteen ( 18) years; and that I have personal knowledge of the

facts set forth in this affidavit and am competent to testify to the same if called to do so.
2.

Attached as Exhibit 1 are true and correct copies of form 1099's I received for tax years

2007 -2010 from Schafer Cullen and Profits Plus Capital Management, LLC.
3.

Schafer Cullen pays me according to paragraph 2 of the Consulting Agreement. However,

I do not collect any fee after the first year.
4.

The "investment advisory fee" that Schafer Cullen charges range from Yi% to 1% of the

amount invested. Consequently, my compensations is calculated as .2 x Yz % or .2 x 1 % of the money
invested, depending on the type of investment and the investment advisory fee for that particular
investment.
5.

There is an inverse relationship between the advisory fees charged and the amount actually

raised. As indicated below, the lower the fee charged, the more money was raised.
6.

Based on the 1099 figures alone, I raised the following amounts for Schafer Cullen.

AFFIDAVIT OF JEFFREY PODESTA - 2

000636

1099 Income

1% times .2

$130,000

$65,000,000

$149,500

$ 74,750,000

$155,000

$ 77 ,500,000

$ 130,000

$ 65,000,000

1/2% times .2

2007
$130,000,000

2008
$ 149,500,000

2009
$ 155,000,000

2010
$ 130,000,000

7. However, Schafer Cullen paid me the following amounts, which I claimed as income from
Schafer Cullen on Schedule C of my Form 1040 federal tax forms. Based on the same breakdown for
application of the consulting fee to the investment advisory fee, I raised the following amounts.
Schedule C Income

1% times .2

1/2% times .2

2007
$ 346,550

$173,000,000

$346,000,000

2008
$389,500

$ 195,000,000

$ 380,000,000

2009
$471,550*

$ 235,750,000

$471,500,000

2010
$480,500*

$242,750,000

$ 485,500,000

2011
$540,000,000* *

$270,000,000

$540,000,000

* Figure after deduction for payments from Profits Plus.
** Estimated income based on deposits. Schafer Cullen has not issued a 1099 for 2011.
8.

I am not sure why Schafer Cullen provided 1099's with the amounts listed as they did, but

I reported all payments I received from Schafer Cullen on my tax forms, complete copies of which I have
provided to the Plaintiffs.
9.

I do not receive a breakdown of each account from Schafer Cullen because there are

literally thousands of investments. I rely on my longstanding relationship with Jim Cullen and believe
Mr. Cullen is paying me according to the terms of the contract. I have no reason to suspect otherwise.

AFFIDAVIT OF JEFFREY PODESTA - 3
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FURTHER YOUR AFFIANT SAYETH NAUGHT.
DATED this 13th day of February, 2012.

.........,,,,

SUBSCRIBED AND SWORN to before me this 13th day of February, 2012.
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CERTIFICATE OF SERVICE

8--11'-

I HEREBY CERTIFY that on the
day of February 2012, I served the foregoing, by
having a true and complete copy delivered via facsimile transmission to:
Kimbell D. Gourley
TROUT JONES GLEDHILL
FUHRMAN & GOURLEY, P.A.
The 9th & Idaho Center
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, 10 83701
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lnstructlo.na. for Recipient _ __ __ ___ ___ _ _ ·---·
Reclnlenfs ldentlllcatlon number. For your protection, this form may show
only 1118 lutfour digits of your social security number (SSN>, individual taxpayer

ldentifimtion number (ITIN~ or adoption taxpayer identification number (ATIN~
How...r, the Issuer has reported your complete identification number to the IRS and,
where applicable, to state and/or local governments.
Account number. May show an account or other unique number the payer assigned
to distinguish your account.
Amounts shown
be sub)ec:I to aelf-employmenl (SE) tax.11
your net lnco01e from sen:.employment la $'00 or more, you must file a return and
compute your SE ta• on Schedule SE (Form 10ol0). See Pub. 334 for more Information.
ff no income or social security and Medicare taxH were with held and you aro sti II

mav

~:C:!;1~~hdinetr.To8:~~:,~~~:.1:';h~5p~~=~~'::::,~r:~s~~d~1~~::.a; 0 unts

~rtners'C:; mi(_re.J>Ort the amounts on the proper line of their tax returns.
Form 1
ISC lncorrec:I? If this form •• inc:orrect or has been 1u11•d in error,
contactthe P"Y•r. If you cannot get this form co"ected, attach an explanation to your
tax retum and report your income cor,.~y.
Boxes 1and2. Report rents from real estate on Schedule E (Foriw 1040~ However,
report rents on Schedule C or C-EZ (Form 1040) if you provided 11gnifiCilrtt services to
tenant, said real estate u 1 busn., rented personal prop. u busn., or you and your spouoe
elected to be treated as e qualified Joint venture. Report royalties from oil, gas, or mineral
properties on Sch. E (Fonn 1040~ tfowever. report payments for a working ont.,ost as
explained in the box 1 instructions. For royalties on timber, coal. and iron ore. see Pub. 544.
Box 3. Generally, report this amount on the "Othorincome"line of Form 1040 ond
identify the payment. The amount shown may be payments received as tho beneficiary
of a deceased employee, prizes, awards, taxable damages, Indian ganung proli1,., or
other taxable income. SH Pub. 526. If It is trade or business income. rt!port this amount
on Schadule c, c-EZ, or F(Form 1040~
Box 4. Showa backup withholding or withholdinG on Indian 11Aming profits. Gen•ally,
a payer must backup witllhold at a 28"!.rate if you did not furnish your taxpayer
identification number, See Form W-9 and Pub. 505 for more Information. Report thia
amount on your Income tu: return as tax withheld.

Box 5. NI amount in this box mean• the fishini boat operator considers you
~ 1'040). ...... l'Ub. aM:Box 8. For lndllllduals, report on Schedule C or C-EZ (Form 1040~
Box 7. Shows nonemploye1 compenoation. If you are in the trade or business of

--nlf--.wtplOyea. fiilPDil ChiS•lhDUll\ Oil SCli&UUI ""or c

catching fiah, box 7 may ahow caSh you received for ale of fish. If payments in t111a
box are "SE income, report th11amount on Schedule C, C-EZ, er F (Fort111040), and
complete Sch. SE (Form t040~ You recaived this form instead of Form w-2 becauso
the pay•r did not consider you an employwe and did not with held income tax or
0

0

:'::'a;:':~lo~~~~~~~':;m~~~~ fh:~':::eult 1~:'.: :x•;:~o~::m·~~c:.':r1r. et 1(~r
0

Form 1040NR, Hne 8~ You mu&1 ~lso complete Form e9191and attach 1t to your return.
Box 8. Show• isuM-titute payments m heu of dividend• or tax-exempt interest
F:.;~~~::ttrao.Ut~:,~:'C::.~t~::~f~~ ~0:~1t of a loan of your securities.

Box 9. ti checkod; $5,000 or more of soles of consuntor products was P"id to you on
a buy-sell, d•posit-commiasion, or other basis. A dollar amount does not have to be
shown. Generally, report any income from your sale of these pre ducts on Schedule C
orC-EZ !Form 10'0~
Box 10. Reportthisamounton lino eof Schedule F (Form 10,0).
Box 13. Shows your total a:omponNtion of excess golden parachute payments
subject to a 20% ellCise tax. Seo the Form 1040 instructions for where to report.
Box 14. Showe groas procooda paid to an attorney in connection with legal
service1. Report only the taxable part as income on your r1turn.
Box 16&. May •"ow current year deferrals asa nonemployee under a nonqualified
deferred compensation (NQDC) plan that is subject to the requirements of section
409A1 plus any earnings on current and prior year deferrals.
Box 15b.. Shows income as a nonomployeo under an NQDC plan that does not
meet the requirements of s•etion 40IA. This amount ia alao included in box 7 as
nonemployee compensation. Any atnount included in box 1Sa that is currently

=~~n~I~::~~~=:~:ii!~ ~:~~r~h~~o"."s'::

1

!7::rra~jrn~~: ~:~:~~~~at.

Boxes 11-18. Show• state or local income ta• withheld
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16
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Instructions for Recipients
Account number. May show an account or other unique number the
payer assigned to distinguish your account
Amounts shown may be aubject to ..it-employment (SE) tax. If
your net Income from self-Sl11)1oyment is $400 or more, you must file
a return and compute your SE tax on Schedule SE (Form 1040). See
Pub: 334 for more informalion. If no income or social security and
Medicare taxes were withheld and you are stiU receiving these
payments, - Form 1040-ES, Eslimatecl Tax for Individuals.
lnCIMdualS must report as explained 1or box 7 belOw. Corporations,
fidueiarles, or partnerships report the amounts on the proper Una of
your tax return.
Box.. t and z. Report rents from real estate on SchedUle E
{Form 1040). If you provided slgnillcant 881Vices to the tenant, sotd
real estate as a bUsiness, rented personal property as a business, or
you and your spouse elected to be treated as a qualifiec:I joint venture,
report on Schedule C or c-EZ (Form 1040). For royalties on timber,
coal, and iron ore, see Pub. 544.
Box 3. GeneraHy, report this amount on the "Other income" line of
Form 1040 and identify the payment. The amount shown may be
payments received as the beneficiary of a deceased employee, prizes,
awards, taxable damages, Indian garring profits, payments from a
former employer because you are serving in the Armed Forces or the
National Guard for a period of 30 or fewer days, or other taxable
Income. See Pub. 525. If It Is trade or business Income, report this
amount on Schedule C, C-EZ, or F {Form 1040).
Box 4. Shows backup withholding or withholding on Indian garring
profits. Gener.Uy, a payer ITIJSI backup withhold et a 28% rate If you
did not fUrnish your taxpayer identifica1ion number. See Form W-9,
Request fOr Taxpayer Identification Number and Cer1ification, and
Pub. 505, for more information. Report this amount on your income
taic return as tax withheld.
Box 5. An amount In this box means the fishing boat operator
considers you self-employed. Report this amount on Schedule C or
C-EZ {Form 1040). See Pub. 334.
Box 6. For individuals, report on Schedule C or C-EZ (Form 1040).

Box 7. Shows nonemployee compensation. If you are In the trade or
business of catching fish, box 7 may show cash you received for the
sale of fish. If payments in this box are SE income, report this amount
on Schedule C, C-EZ, or F (Form 1040), and complete Schedule SE
(Form 1040). You received this form instead of Form W-2 because the
payer did not consider you an employee and did not withhold Income
tax or SOCial security and Medicare tax. contact the payer nyou bellelle
this form iS Incorrect or has been Issued In error. If you believe you are
an emplOyee and cannot get this form corrected, report the amount
from boic 7 on Form 1040, Une 7 (or Form 1040NR, line 8). You rrust
also compiele and attach to your return Form 8919, Uncollected Social
Security and Madic11re Tu on Wages.
Box e. Stlow8 substitute payments In lieu of dividends or tax-exempt
Interest received by your broker on your behalf as a result of a loan of
your securities. Report on the "Other Income" Rne of Form i 040.
Box •· If checked, $5,000 or more of sales of consumer products was
paid to you on a buy-sell, deposlt-convnisston, Of other basis. A dollar
amount does not have to be shown. Generally, report any income from
your sale of these products on Schedule C or C-EZ (Form 1040).
Box 10. Report this amount on ~ne 8 of Schedule F (Form 1040).
Box 13. Shows your total compensation of excess golden parachute
payments subject to a 20% excise tax. See the Form 1040
instructions tor where to report
Box 14. Shows gross proceeds paid to an attorney in connection with
legal services. Report only the taxable part as income on your return.
Box 15a. May show current year deferrals as a nonemployee under a
nonqualified deferred compensation (NQDC) plan that is subject to the
requirements of section 409A, plus any earnings on current and prior
year deferrals.
Box 15b. Strows income as a nonemployee under an NQDC plan that
does not meet the requirements of section 409A. This amount is also
Included In box 7 as nonemployee compensation. Any amount
included in box 15a that is currently taxable Is also included in ttlls
box. This income Is also subject to a subStantial additional tax to be
reported on Form 1040. See '7otal Tax" In the Form 1040 instructions.
Boxu 16-18. Shows state or local income tax
1099-MISC
withheld from the payments.
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL Dis'Ptt~§~HER D. RICH, Clerk
By KATHY JOHNSON
DEPUTY

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

PROFITS PLUS CAPITAL MANAGEMENT,
LLC, a Delaware limited liability company; and
DOLLARS AND SENSE GROWTH FUND,
LP, a Delaware limited liability partnership; and
ROBERT COLEMAN, an individual,

)
)
)
)
)

Case No. CVOC-10-14540

)

Plaintiffs,

)
)

vs.
JEFFREY PODESTA, an individual; and
STREET SEARCH, LLC., a New Jersey limited
liability company,

)
)
)
)
)
)

Defendants.
JEFFREY PODESTA, an individual; and
STREET SEARCH, LLC., a New Jersey limited
liability company,

)
)
)
)

Counterclaimants,

)

)
)

vs.

)
)

PROFITS PLUS CAPITAL MANAGEMENT,
LLC, a Delaware limited liability company; and
STREET SEARCH DOLLARS AND SENSE
GROWTH FUND, LP, f/n/a DOLLARS AND
SENSE GROWTH FUND, LP, a Delaware
limited liability partnership; and ROBERT
COLEMAN, an individual,

)
)
)
)
)
)
)
)

Counterdefendants.

)

JURY INSTRUCTIONS
HON. RICHARD D. GREENWOOD
District Judge
Presiding

ORIGINAL
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•
INSTRUCTION NO. 1
Now that the jury is selected and sworn, I will read to you some of your instructions.
Then, the attorneys will make opening statements. The defendants attorney may, if he wishes,
save his opening statement until later. The opening statement is intended to inform you about the
party's case, and what he claims, and what evidence he intends to produce for you. The opening
statement is not evidence, however.
Then each side will offer evidence to support the claims or defenses. The plaintiffs
Profits Plus Capital Management, LLC., Dollars and Sense Growth Fund, LP, and Robert
Coleman will proceed first and offer all their evidence on their claims. Then the defendants
Jeffrey Podesta and Street Search proceed to offer all their evidence on their defenses.
Thereafter, rebuttal evidence may be offered.
After all of the evidence is in, I will read to you the rest of your instructions. In those
instructions I will tell you what the law is and I will tell you what you will have to decide.
Then the trial concludes with the arguments of the lawyers for both sides.
Finally, you will be taken to a place where you can deliberate on your verdict in privacy.

000649

INSTRUCTION NO. 2

These instructions explain your duties as jurors and define the law that applies to this
case. It is your duty to determine the facts, to apply the law set forth in these instructions to those
facts, and in this way to decide the case. Your decision should be based upon a rational and
objective assessment of the evidence. It should not be based on sympathy or prejudice.
It is my duty to instruct you on the points of law necessary to decide the case, and it is

your duty to follow the law as I instruct. You must consider these instructions as a whole, not
picking out one and disregarding others. The order in which these instructions are given or the
manner in which they are numbered has no significance as to the importance of any of them. If
you do not understand an instruction, you may send a note to me through the bailiff, and I will try
to clarify or explain the point further.
In determining the facts, you may consider only the evidence admitted in this trial. This
evidence consists of the testimony of the witnesses, the exhibits admitted into evidence, and any
stipulated or admitted facts. While the arguments and remarks of the attorneys may help you
understand the evidence and apply the instructions, what they say is not evidence.

If an

attorney's argument or remark has no basis in the evidence, you should disregard it.
The production of evidence in court is governed by rule of law. At times during the trial,
I may sustain an objection to a question without permitting the witness to answer it. I may
sustain an objection to an offered exhibit without receiving it into evidence. My rulings are legal
matters. and are solely my responsibility.

You must not speculate as to the reason for any

objection, which was made, or my ruling thereon, and in reaching your decision you may not

000650

•
consider such a question or exhibit or speculate as to what the answer or exhibit would have
shown. Remember, a question is not evidence and should be considered only as it gives meaning
to the answer.
There may be occasions where an objection is made after an answer is given or the
remark is made, and in my ruling on the objection I may instruct you that the answer or remark
be stricken, or directed that you disregard the answer or remark and dismiss it from your minds.
In your deliberations, you must not consider such answer or remark, but must treat it as though
you had never heard it.
The law does not require you to believe all of the evidence admitted in the course of the
trial. As the sole judges of the facts, you must determine what evidence you believe and what
weight you attach to it. In so doing, you bring with you to this courtroom all of the experience
and background of your lives. There is no magical formula for evaluating testimony. In your
everyday affairs, you determine for yourselves whom you believe, what you believe and how
much weight you attach to what you are told. The considerations you use in making the more
important decisions in your everyday dealings are the same considerations you should apply in
your deliberations in this case.

2
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INSTRUCTION NO. 3

During your deliberations, you will be entitled to have with you my instructions
concerning the law that applies to this case, the exhibits that have been admitted into evidence
and any notes taken by you in the course of the trial proceedings.
If you take notes during the trial, be careful that your attention is not thereby diverted

from the witness or his testimony; and you must keep your notes to yourself and not show them
to other persons or jurors until the jury deliberations at the end of the trial.

000652

INSTRUCTION NO. 4

The companies involved in this case are entitled to the same fair and unprejudiced
treatment that an individual would be under like circumstances. You should decide this case with
the same impartiality that you would use in deciding a case between individuals.

000653

INSTRUCTION NO. 5
Certain evidence is going to be presented to you by deposition. A deposition is testimony
taken under oath before the trial and preserved in writing or upon videotape. This evidence is
entitled to neither more nor less consideration than you would give the same testimony had the
witness testified here from the witness stand.

000654

INSTRUCTION NO. 6
A witness who has special knowledge in a particular matter may give his opinion on that
matter. In determining the weight to be given such opinion, you should consider the
qualifications and credibility of the witness and the reasons given for his opinion. Give it the
weight, if any, to which you deem it entitled.
IDJI 124.

GIVEN
REFUSED
MODIFIED
COVERED
OTHER
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INSTRUCTION NO. 7

Any party who asserts that certain facts existed or exist has the burden of proving those
facts.
When I simply say that a party has the burden of proof on any proposition, or use the
expression "if you find," or "if you decide," I mean you must be persuaded, considering all the
evidence in the case, that the proposition on which he has the burden of proof is more probably
true than not true.
When I say a party has the burden of proof on a proposition by clear and convincing
evidence, I mean you must be persuaded that it is highly probable that such proposition is true.
This is a higher burden than the general burden that the proposition is more probably true than
not true.
IDJI 112.

GIVEN
REFUSED
MODIFIED
COVERED
OTHER
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INSTRUCTION NO. 8
Evidence may be either direct or circumstantial. Direct evidence is evidence that directly
proves one of the facts on which a party has the burden of proof in the case, without resorting to
inference. Circumstantial evidence is evidence that indirectly proves one of the facts on which a
party has the burden of proof in the case, by means of proving one or more facts from which the
fact at issue may be inferred.
The law makes no distinction between direct and circumstantial evidence as to the degree
of proof required; each is accepted as a reasonable method of proof and each is respected for such
convincing force as it may carry.
IDJI 123.

GIVEN
REFUSED
MODIFIED
COVERED
OTHER
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INSTRUCTION NO. 9

It is important that as jurors and officers of this court you obey the following instructions
at any time you leave the jury box, whether it be for recesses of the court during the day or when
you leave the courtroom to go home at night.
Do not discuss this case during the trial with anyone, including any of the attorneys,
parties, witnesses, your friends, or members of your family. "No discussion" also means no
emailing, text messaging, tweeting, blogging, posting to electronic bulletin boards, and any other

000658

INSTRUCTION NO. 10
Ladies and Gentlemen, all the evidence has been presented in this case. I am now going
to read you instructions on the law that you are to follow in reaching a decision during your
deliberations. I will not read again the instructions I gave you at the beginning of the trial; if you
have any questions about those instructions please review them during your deliberations. After I
finish reading the instructions, the attorneys will make their closing remarks, and you will be
escorted to the jury room to begin your deliberations.

000659

INSTRUCTION NO. 11
The original instructions and the exhibits will be with you in the jury room. They are part
of the official court record. For this reason please do not alter them or mark on them in any way.
Each of you will have a copy of the jury instructions, on which you may make markings.
The instructions are numbered for convenience in referring to specific instructions. There
may or may not be a gap in the numbering of the instructions. If there is, you should not concern
yourselves about such gap.

000660

INSTRUCTION NO. 12

In this case, certain evidence was admitted for a limited purpose. I called your attention
to this when the evidence was admitted. I remind you that whenever evidence was admitted for a
limited purpose, you must not consider such evidence for any purpose other than the limited
purpose for which it was admitted.

000661

INSTRUCTION NO. 13

The term "agent" refers to a person authorized by another, called the "principal," to act
for or in the place of the principal. The principal is responsible for any act of the agent within the
agent's scope of authority.

000662

INSTRUCTION NO. 14
An agency relationship exists where one, called the "principal," has authorized another,

called the "agent," to act on behalf of the principal.
Agency requires the consent of the principal, which consent may be expressed or implied.
A business purpose is not required. Compensation of the agent is not required.

000663

INSTRUCTION NO. 15

There is no dispute in this case that Robert Coleman was the agent of Profits Plus, at the
time of the transaction described by the evidence. Therefore, Profits Plus, the principal, is
responsible for any act of Robert Coleman, the agent, within the scope of the agent's authority.
There is no dispute in this case that Jeffrey Podesta was the agent of the principal, Street
Search, at the time of the transaction described by the evidence. Therefore, Street Search, the
principal, is responsible for any act of Jeffrey Podesta, the agent, within the scope of the agent's
authority.

000664

INSTRUCTION NO. 16

This case was commenced by the filing of a complaint by Plaintiffs Robert Coleman and
his companies, asking for a declaratory judgment that no contract existed between Plaintiffs and
Mr. Jeffrey Podesta or his company, or if a contract existed, it was a consulting contract that did
not give Street Search an equal general partnership in Dollars and Sense Limited Partnership.
Defendants Jeffrey Podesta and Street Search LLC deny that Robert Coleman and his companies
are entitled to a declaratory judgment. Whether a declaratory judgment should be entered is a
decision for the Court. You will not be asked to decide that issue. However, your decision on
other issues will aid me in making that decision.
Street Search has made the following claims against Profits Plus:
1.

That Profits Plus breached a contract between Street Search and Profits Plus by

failing to make Street Search a 50% co-general partner for Dollars and Sense.
2.

That Profits Plus breached fiduciary duties owed by Profits Plus as a partner to

Street Search.
Profits Plus denies the existence of a contract with the terms claimed by Street Search. In
addition, they have raised the following affirmative defenses:
1.

If there was a contract, it is invalid based on equitable estoppel.

2.

If any contract as claimed by Street Search exists, it was procured through fraud.

000665

INSTRUCTION NO. 17

A contract is an agreement between two or more parties to do or not do something that is
supported by consideration.
There are four elements to complete a contract. Every contract must have these four
elements. The four elements are:
1.

Competent parties;

2.

A lawful purpose;

3.

Valid consideration; and

4.

Mutual agreement by all parties to all essential terms.

It is not disputed that the following element is present in the contract alleged in this case:

The parties are competent to enter into a contract.

000666

INSTRUCTION NO. 18

A contract may consist of an offer by one party that is accepted by another party.
An offer is any proposal that is intended to become binding upon the party making the

offer if it is accepted by the party to whom it is directed.
An acceptance of an offer is an expression by the party to whom the offer was directed
that accepts the offer in accordance with the terms of the offer.
To complete the contract, the acceptance must be absolute and unqualified.

If the

response to the offer changes the terms of the offer in any manner, it is a counter offer but not an
acceptance.
The acceptance is not complete until it has been communicated to the party making the
offer.

000667

INSTRUCTION NO. 19

A contract may be written or oral, or may contain both written terms and oral terms. So
long as all the required elements are present, it makes no difference whether the agreement is in
writing.

000668

INSTRUCTION NO. 20

A "material fact" is one which constitutes substantially the consideration of the contract,
or without which it would not have been made.

000669

INSTRUCTION NO. 21

"Materiality" refers to the importance of the representation in determining the party's
course of action. A representation is material if (a) a reasonable person would attach importance
to its existence or nonexistence in determining a choice of action in the transaction in question, or
(b) the maker of the representation knows or has reason to know that the recipient is likely to
regard the matter as important in determining the choice of action, whether or not a reasonable
person would so consider.

000670

INSTRUCTION NO. 22

A contract may be amended or modified by an agreement of the parties. This requires all
of the elements of any other contract.

000671

INSTRUCTION NO. 23

Ordinarily, a contract results when negotiations are complete and all essential terms have
been agreed upon. This is true even though the parties expect to put their agreement in writing.
However, if the parties have agreed not to be bound until their agreement is reduced to a signed
writing, no contract results until this is done.

000672

INSTRUCTION NO. 24

To prevail on the breach of contract claim, Street Search has the burden of proving each
of the following propositions:
1.

A contract existed between Street Search and Profits Plus;

2.

Profits Plus breached the contract;

3.

Street Search has been damaged on account of the breach; and

4.

The amount of the damages.

If you find from your consideration of all the evidence that each of the propositions

required of Street Search has been proved, then you must consider the issue of the affirmative
defenses raised by Profits Plus as explained in later instructions.

If you find from your

consideration of all the evidence that any of the propositions in this instruction has not been
proved, your verdict should be for Profits Plus on this claim.

000673

INSTRUCTION NO. 25

In this case, Profits Plus alleges that there was no and/or insufficient consideration to
support the existence of a contract.
A promise is not enforceable as a contract unless something of value was given or was
agreed to be given in exchange for it. In law, the giving of value or agreement to give value is
called "consideration." Consideration is the benefit given or agreed to be given by one party in
exchange for the other party's performance or promise to perform.
Consideration can be a promise to do something the party is not required to do, or a
promise not to do something the party otherwise would be free to do.
Consideration must have value; if it has no value at all, it is not sufficient. If the parties
have agreed upon the specific consideration to be given in this case, then any value, however
slight, is sufficient.

000674

INSTRUCTION NO. 26

In this case, Profits Plus alleges that all parties did not agree to all essential terms of the
contract. This requirement is sometimes referred to as the "meeting of the minds," and means
that all parties to a contract must have understood and accepted all of the essential terms of the
contract.
There is no contract unless all of the essential terms have been communicated to all
parties, understood by all parties, and accepted by all parties.

000675

INSTRUCTION NO. 27

You are instructed that the Court has determined that neither Podesta nor Street Search
was required to be a registered investment advisor to be eligible to be a general partner in the
Dollars and Sense Limited Partnership.

000676

INSTRUCTION NO. 28

In this case Profits Plus has asserted certain affirmative defenses. If after a consideration
of all the evidence you find that Street Search has met its burden to prove the existence of a
contract, you must next consider whether Profits Plus has proven any of its affirmative defenses
to enforcement of the alleged contract.
Profits Plus has the burden of proof on each of the affirmative defenses asserted.
If you conclude that any of the affirmative defenses asserted by Profits Plus has been

proved, then your verdict should be for Profits Plus on the breach of contract claim.

000677

INSTRUCTION NO. 29

Profits Plus has asserted the affirmative defense of equitable estoppel. This is a legal
term which means Street Search may be prevented from enforcing a contract or term of contract
by reason of Street Search's own conduct.
To establish the defense of equitable estoppel, Profits Plus has the burden of proof on
each of the following propositions:
1.

Street Search falsely represented or concealed the fact that Podesta was not a
registered investment advisor;

2.

The aforementioned facts were material to Profits Plus;

3.

Street Search knew or should have known the true facts;

4.

Profits Plus did not know and could not discover the true facts;

5.

Profits Plus relied on the misrepresentation or concealment to Profits Plus'
prejudice.

If you find from your consideration of all the evidence that each of the propositions

required of Profits Plus has been proved, then your verdict should be for Profits Plus on the
breach of contract claim. If you find from your consideration of all the evidence that any of the
propositions has not been proved, then Profits Plus has not proved the affirmative defense of
equitable estoppel in this case.

000678

INSTRUCTION NO. 30

Profits Plus has asserted the affirmative defense of fraud.

To establish this defense

Profits Plus has the burden proving by clear and convincing evidence each of the following
propositions:
1.

Street Search made a representation of a past or present fact as to its licensing

status and ability to raise capital;
2.

The representation was false;

3.

The represented fact was important;

4.

Street Search knew the representation was false (or acted with a reckless disregard

of the truth of the representation);
5.

Profits Plus was not aware of the falsity of the representation;

6.

Street Search intended that Profits Plus rely upon the representation in agreeing to

enter into the contract;
7.

Profits Plus did rely upon the representation;

8.

Profits Plus' reliance was justified; and

9.

Profits Plus has paid to the Street Search all compensation Street Search would be

legally obligated to return in order to prevent Profits Plus from being unjustly enriched.
If you find from your consideration of all the evidence in the case that each of the

foregoing propositions has been proved by clear and convincing evidence, your verdict should be
for Profits Plus on the contract claim.

000679

INSTRUCTION NO. 31

If you find from your consideration of all the evidence that Defendant Street Search has
met its burden of proof with respect to each of the four elements which must be proven by Street
Search to prevail on its claim for breach of contract and that Profits Plus has failed to prove any
of its affirmative defenses, you must then determine whether Profits Plus breached a fiduciary
duty to Street Search.
In order to prevail on a Street Search's claim for breach of fiduciary duty against Profits
Plus, Street Search must prove:
1. Profits Plus owed Street Search a fiduciary duty, and;
2. That fiduciary duty was breached.

If you find from your consideration of all the evidence in the case that each of the
foregoing propositions has been proved, your verdict should be for Street Search. If you find that
any of the propositions has not been proved, then your verdict should be for Profits Plus.

000680

INSTRUCTION NO. 32

A general partner of a limited partnership owes a fiduciary duty of loyalty and care to the
other partners of the limited partnership.
A general partner's duty of loyalty to the limited partnership and the other partners is
limited to the following:
1. To account to the limited partnership and hold as trustee for it any property, profit,
or benefit derived by the general partner in the conduct of the limited partnership's
activities or derived from a use by the general partner of limited partnership
property, including the appropriation of a limited partnership opportunity;
2. To refrain from dealing with the limited partnership in the conduct of the limited
partnership's activities as or on behalf of a party having an interest adverse to the
limited partnership; and
3. To refrain from competing with the limited partnership in the conduct of the
limited partnership's activities.

A general partner's duty of care to the limited partnership and the other partners in the
conduct of the limited partnership's activities is limited to refraining from engaging in grossly
negligent or reckless conduct, intentional misconduct, or a knowing violation of law.

000681

INSTRUCTION NO. 33

In instructing you on the subject of damages, I do not express any opinion as to whether
Street Search is or is not entitled to damages.

000682

INSTRUCTION NO. 34

If the jury decides Street Search is entitled to recover from Profits Plus, the jury must
determine the amount of money that will reasonably and fairly compensate Street Search for any
of the following elements of damages proved by the evidence to have resulted from the
defendants' breach of contract:
1.

One half of the management fees payable from August 1, 2009 to the date of breach

of contract, minus amounts already paid;
2.

One half of the incentive fees payable from August 1, 2009 to the date of the breach

of contract, minus amounts already paid; and
3.

One half of the value of the general partnership interest in Dollars and Sense.

Whether any of these elements of damage has been proved is for you to determine.
Any monetary damages sustained by Street Search must be proven to a degree of
reasonable certainty. Any monetary damages sustained by Street Search as a result of the actions
of Street Search itself are not recoverable.
Although damages must be proven with reasonable certainty, rigid certainty is not
required.

000683

INSTRUCTION NO. 35

If the jury decides Street Search is entitled to recover from Profits Plus on the claims for
breach of fiduciary duty, the jury must determine the amount of money that will reasonably and
fairly compensate the injured party for any loss proximately caused by the breach.
Whether any damage has been proved is for you to determine.

000684

INSTRUCTION NO. 36
When I use the expression "proximate cause," I mean a cause which, in natural or
probable sequence, produced the complained injury, loss or damage, and but for that cause the
damage would not have occurred. It need not be the only cause. It is sufficient if it is a
substantial factor in bringing about the injury, loss or damage. It is not a proximate cause if the
injury, loss or damage likely would have occurred anyway.

000685

INSTRUCTION NO. 37

In this case you will return a special verdict, consisting of a series of questions which you
should answer. There are individual questions about the conduct of each party and other specific
questions about the amount of damages. In answering each question you must be persuaded,
considering all the evidence in the case, that your choice of answers is more probably true than
not true. Since the explanations on the form which you will have are part of my instructions to
you, I will read the verdict form to you and explain it. It starts:
"We, the jury, answer the questions submitted to us in the special verdict as follows:
Question No. 1:

Has Street Search proved each of the propositions required of

Street Search to prove the existence of a contract between Street Search and Profits Plus as
alleged by Street Search?
Answer to Question No. 1:

Yes[_]

No[_]

If you answered this question "No," please stop, sign the verdict and return the verdict

form to the bailiff.
Question No. 2:

Has Profits Plus proved the affirmative defense of equitable

estoppel?
Answer to Question No. 2:
Question No. 3:

Yes[_]

No[_]

Has Profits Plus proved the affirmative defense of fraud?

Answer to Question No. 3:

Yes[_]

1

No[_]

000686

If you answered either question No. 2 or No. 3 "Yes," you should stop, sign the verdict as
instructed elsewhere and inform the bailiff. If you answered this question "No," continue to the
next question.
Question No. 4:

Has Street Search proved that Profits Plus breached the contract as

alleged by Street Search?

Answer to Question No. 4:

Question No. 5:

Yes[_]

NoL_]

Has Street Search been damaged on account of the breach?

Answer to Question No. 5:

Yes[_]

No[_]

If you answered this question "No," you should stop, sign the verdict as instructed
elsewhere and inform the bailiff. If you answered this question "Yes," continue to the next
question.
Question No. 6:

What is the amount of money that will reasonably and fairly

compensate Street Search for any of the following elements of damages proved by the evidence
to have resulted from the breach of contract:
Answer to Question No. 6:
1. Street Search's share of management fees:$ _ _ _ _ _ __
2. Street Search's share of incentive fees:$ - - - - - - - - 3. Street Search's general partnership interest in the partnership as of the date the

2
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contract was breached: $
Question No. 7:

~~~~~~~~~

Has Street Search proved each of the propositions required of

Street Search to prove the existence of a breach of fiduciary duty claim against Profits Plus?
Answer to Question No. 7:

Yes[_]

No[_]

If you answered this question "Yes", please proceed to the next question. If you answered
this question "No," you should stop, sign as instructed elsewhere and inform the bailiff.
Question No. 8:

What is the amount of money that will reasonably and fairly

compensate Street Search for any damages proved by the evidence to have resulted from the
breach of a fiduciary duty as against Profits Plus:
Answer to Question No. 8:

$

~~~~~~~~~~-

Finally, you should sign the verdict form as explained in another instruction.

3
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INSTRUCTION NO. 38

In deciding this case, you may not delegate any of your decisions to another or decide any
question by chance, such as by the flip of a coin or drawing of straws. If money damages are to
be awarded or percentages of fault are to be assigned, you may not agree in advance to average
the sum of each individual juror's estimate as the method of determining the amount of the
damage award.

000689

INSTRUCTION NO. 39

If it becomes necessary during your deliberations to communicate with me, you may send
a note signed by one or more of you to the bailiff. You should not try to communicate with me
by any means other than such a note.
During your deliberations, you are never to reveal to anyone how the jury stands on any of
the questions before you, numerically or otherwise, unless requested to do so by me.

000690

INSTRUCTION NO. 40
Members of the Jury: In order to return a verdict, it is necessary that at least three-fourths
of the jury agree. Your verdict must represent the considered judgment of each juror agreeing to
it.
It is your duty, as jurors, to consult with one another and to deliberate with a view to

reaching an agreement, if you can do so without violence to individual judgment. Each of you
must decide the case for yourself, but do so only after an impartial consideration of the evidence
with your fellow jurors. In the course of your deliberations, do not hesitate to reexamine your
own views and change your opinion if convinced it is erroneous. But do not surrender your
honest conviction as to the weight or effect of evidence solely because of the opinion of your
fellow jurors, or for the mere purpose of returning a verdict.
You are not partisans. You are judges -- judges of the facts. Your sole interest is to
ascertain the truth from the evidence in the case.

000691

INSTRUCTION NO. 41

I have given you the rules of law that apply to this case. I have instructed you regarding
matters that you may consider in weighing the evidence to determine the facts. In a few minutes
counsel will present their closing arguments to you and then you will retire to the jury room for
your deliberations.
Each of you has an equally important voice in the jury deliberations. Therefore, the
attitude and conduct of jurors at the beginning of the deliberations are important. At the outset of
deliberations, it is rarely productive for a juror to make an emphatic expression of opinion on the
case or to state how he or she intends to vote. When one does that at the beginning, one's sense
of pride may be aroused and there may be reluctance to change that position, even if shown that it
is wrong. Remember that you are not partisans or advocates, but you are judges. For you, as for
me, there can be no triumph except in the ascertainment and declaration of the truth.
Consult with one another. Consider each other's views. Deliberate with the objective of
reaching an agreement, if you can do so without disturbing your individual judgment. Each of
you must decide this case for yourself; but you should do so only after a discussion and
consideration of the case with your fellow jurors.
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INSTRUCTION NO. 42
On retiring to the jury room, select one of your number as a foreman, who will preside
over your deliberations.
Appropriate forms of verdict will be submitted to you with any instructions. Use only the
ones conforming to your conclusions and return the others unused.
A verdict may be reached by three-fourths of your number, or nine of you. If your verdict
is unanimous, your foreman alone will sign it; but if nine or more, but less than the entire jury,
agree, then those so agreeing will sign the verdict.
As soon as you have completed and signed the verdict, you will notify the bailiff, who
will then return you into open court.
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•
INSTRUCTION NO.
In the pastY was the practice of judges to meet with jurors following a case to

-fl.tt

..fAI

j '1 Jj"'

answer any questions ye* might have to which it was appropriate for;;ire to respond.
However, the Idaho Supreme Court on July 22, 2005, issued an opinion which addressed
this practice. It says, in part:
"To the extent there is a practice of trial judges engaging jurors in a dialogue of
questions and answers following a verdict, but before post trial matters, are heard and
decided, it is improper. After a verdict is taken the judge may thank the jury members for
their service and address those issues of accommodating the jury members' convenience.
Otherwise, the door between the bench and the jury is closed so long as the case is
pending, only to be opened in a proper proceeding."
This court and all officers of the court are required to obey the orders of the
Supreme Court. I will thus be unable to meet with you as per the Idaho Supreme Court's
directive to all trial judges in this state.
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•
INSTRUCTION NO. 43

You have now completed your duties as jurors in this case and are discharged with the
sincere thanks of this Court. The question may arise as to whether you may discuss this case
with the attorneys or with anyone else. For your guidance, the Cotirt instructs you that whether
you talk to the attorneys, or to anyone else, is entirely your own decision. It is proper for you to
discuss this case, if you want to, but you are not required to do so, and you may choose not to
discuss the case with anyone at all. If you choose to talk to someone about this case, you may tell
them as much or as little as you like about your deliberations or the facts that influenced your
decisions. If anyone persists in discussing the case over your objection, or becomes critical of
your service, either before or after any discussion has begun, you may report it to me.
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FEB 2 1 2012
CHRISTOPHER D RICH C~
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICTEQiATHY ~'
~ii"¥

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

PROFITS PLUS CAPITAL MANAGEMENT,
LLC, a Delaware limited liability company; and
DOLLARS AND SENSE GROWTH FUND,
LP, a Delaware limited liability partnership; and
ROBERT COLEMAN, an individual,
Plaintiffs,

)
)
)
)
)
)
)

Case No. CVOC-10-14540

SPECIAL VERDICT

)

vs.
JEFFREY PODESTA, an individual; and
STREET SEARCH, LLC., a New Jersey limited
liability company,
Defendants.
JEFFREY PODESTA, an individual; and
STREET SEARCH, LLC., a New Jersey limited
liability company,
Counterclaimants,
vs.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

PROFITS PLUS CAPITAL MANAGEMENT,
LLC, a Delaware limited liability company; and
STREET SEARCH DOLLARS AND SENSE
GROWTH FUND, LP, f/n/a DOLLARS AND
SENSE GROWTH FUND, LP, a Delaware
limited liability partnership; and ROBERT
COLEMAN, an individual,
Counterdefendants.

)
)
)
)
)
)
)
)
)
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We, the jury, answer the questions submitted to us in the special verdict as follows:
Question No. 1:

Has Street Search proved each of the propositions required of

Street Search to prove the existence of a contract between Street Search and Profits Plus as
alleged by Street Search?
Answer to Question No. 1:

Yes[_]

No [.,X]

If you answered this question "No," please stop, sign the verdict and return the verdict
form to the bailiff.
Question No. 2:

Has Profits Plus proved the affirmative defense of equitable

estoppel?
Answer to Question No. 2:

Question No. 3:

Yes[_]

No[_]

Has Profits Plus proved the affirmative defense of fraud?

Answer to Question No. 3:

Yes[_]

No[_]

If you answered either question No. 2 or No. 3 "Yes," you should stop, sign the verdict as
instructed elsewhere and inform the bailiff. If you answered this question "No," continue to the
next question.
Question No. 4:

Has Street Search proved that Profits Plus breached the contract as

alleged by Street Search?
Answer to Question No. 4:

Yes[_]

2

No[_]
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Question No. 5:

Has Street Search been damaged on account of the breach?

Answer to Question No. 5:

Yes[_]

No[_]

If you answered this question "No," you should stop, sign the verdict as instructed
elsewhere and inform the bailiff If you answered this question "Yes," continue to the next
question.
Question No. 6:

What is the amount of money that will reasonably and fairly

compensate Street Search for any of the following elements of damages proved by the evidence
to have resulted from the breach of contract:
Answer to Question No. 6:
1. Street Search's share of management fees: $ _ _ _ _ _ _ __
2. Street Search's share of incentive fees: $

---------

3. Street Search's general partnership interest in the partnership as of the date the
contract was breached: $
Question No. 7:

---------

Has Street Search proved each of the propositions required of

Street Search to prove the existence of a breach of fiduciary duty claim against Profits Plus?
Answer to Question No. 7:

Yes[_]

No[_]

If you answered this question "Yes", please proceed to the next question. If you answered

3
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this question "No," you should stop, sign as instructed elsewhere and inform the bailiff.

Question No. 8:

What is the amount of money that will reasonably and fairly

compensate Street Search for any damages proved by the evidence to have resulted from the
breach of a fiduciary duty as against Profits Plus:

Answer to Question No. 8:

$

~~~~~~~~~~

Please sign and return this verdict form.

__I_/_ day of February, 2012

4
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MAR 01 2012
ERIC R. CLARK, Esq.
CLARK & ASSOCIATES, ATTORNEYS
P.O. Box 2504
Eagle, Id 83616
Office: 208-830-8084
Fax: 208-939-7136
Idaho State Bar No. 4697

CHRISTOPHER D. RICH, Clerk
By KATHY BIEHL
Depuly

Attorney for Defendants/Counterclaimants
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

PROFITS PLUS CAPITAL
MANAGEMENT, LLC, a Delaware limited
liability company; and DOLLARS AND
SENSE GROWTH FUND, LP, a Delaware
limited partnership; and ROBERT
COLEMAN, an individual,
Plaintiffs,
vs.

Case No. CV OC 1014540

DEFENDANTS/COUNTERCLAIMANT'S MOTION FOR
JUDGMENT NOTWITHSTANDING
THE VERDICT,
OR IN THE A.I, TERNATIVE,
MOTION FOR NEW TRIAL

JEFFREY PODESTA, an individual; and
STREET SEARCH, LLC, a New Jersey
limited liability company,
Defendants.

Judge Greenwood

JEFFREY PODESTA, an individual; and
STREET SEARCH, LLC, a New Jersey
limited liability company,
Counterclaimants,
vs.
PROFITS PLUS CAPITAL
MANAGEMENT, LLC, a Delaware limited
liability company; and STREET SEARCH
DEFENDANTS/COUNTER-CLAIMANT'S MOTION FOR JUDGMENT NOTWITHSTANDING
THE VERDICT, OR IN THE ALTERNATIVE, MOTION FOR NEW TRIAL - 1
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DOLLARS AND SENSE GROWTH FUND,
LP, a Delaware limited partnership; f/n/a
DOLLARS AND SENSE GROWTH FUND,
LP, a Delaware limited partnership; and
ROBERT COLEMAN, an individual,
Counterdefendants,

******
COME NOW the Defendants/Counterclaimant, (collectively "Street Search") by and
through their attorney of record, and hereby file their Motion for Judgment Notwithstanding the
Verdict, and in the alternative, Motion for New Trial 1•
Street Search timely brings these motions according to Rule SO(b), IRCP, and Rule 59(a),
IRCP.
Street Search contends it is entitled to judgment notwithstanding the verdict because the
facts were undisputed the parties had valid enforceable contract, that the contract was breached,
and that there was not substantial and competence evidence to support the jury's verdict to the
contrary.
Street Search also contends in support of its Motion for New Trial, there was insufficient
evidence to justify the Jury's verdict and the verdict is not in accord with the clear weight of the
evidence identified above.
Street Search also contends there were irregularities in the proceedings that substantially
prejudiced Street Search.

1

Street Search files this motion with the understanding that the Court has not yet rendered a decision on the
Plaintiffs' claims for declaratory judgment and that such decision may render these motions at least in part as moot.

DEFENDANTS/COUNTER-CLAIMANT'S MOTION FOR JUDGMENT NOTWITHSTANDING
THE VERDICT, OR IN THE ALTERNATIVE, MOTION FOR NEW TRIAL - 2
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By these Motions, Street Search respectfully requests the Court GRANT its Motion for
Judgment Notwithstanding the Verdict and enter judgment for Street Search on its breach of
contract claim. In the alternative, Street Search requests the Court GRANT its Motion for New
Trial.
Street Search will file a memorandum in support of these motions according to Rule
7(b)(3), IRCP within 14 days from the date of this Motion.
Street Search respectfully requests oral argument on both Motions.
RESPECTFULLY SUBMITTED this 1st day of March, 2012.
CLARK & ASSOCIATES, ATTORNEYS

~~~~~
For the Defendants/Counterclaimant

DEFENDANTS/COUNTER-CLAIMANT'S MOTION FOR JUDGMENT NOTWITHSTANDING
THE VERDICT, OR IN THE ALTERNATIVE, MOTION FOR NEW TRIAL - 3
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 1st day of March, 2012, I served the foregoing, by
having a true and complete copy delivered via facsimile transmission to:

Kimbell D. Gourley
TROUT JONES GLEDHILL
FUHRMAN & GOURLEY, P.A.
The 9th & Idaho Center
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, 10 83701

Eric R. Clark

DEFENDANTS/COUNTER-CLAIMANT'S MOTION FOR JUDGMENT NOTWITHSTANDING
THE VERDICT, OR IN THE ALTERNATIVE, MOTION FOR NEW TRIAL - 4

000704

•

'«>-~---

Fiilo,-}-,...·---

A.AL_

~M.-£ •

26:"

MAR 01 2012
ERIC R. CLARK, Esq.
CLARK & ASSOCIATES, ATTORNEYS
P.O. Box 2504
Eagle, Id 83616
Office: 208-830-8084
Fax: 208-939-7136
Idaho State Bar No. 4697

CHRISTOPHER 0 R
By KATHY StE~fH.
~

°'-*

Attorney for Defendants/Counterclaimants
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

PROFITS PLUS CAPITAL
MANAGEMENT, LLC, a Delaware limited
liability company; and DOLLARS AND
SENSE GROWTH FUND, LP, a Delaware
limited partnership; and ROBERT
COLEMAN, an individual,
Plaintiffs,
vs.
JEFFREY PODESTA, an individual; and
STREET SEARCH, LLC, a New Jersey
limited liability company,
Defendants.

Case No. CV OC 1014540

AFFIDAVIT OF COUNSEL FILED IN
SUPPORT OF
DEFENDANTS/COUNTERCLAIMANT'S
MOTION FOR JUDGMENT
NOTWITHSTANDING THE VERDICT
OR IN THE ALTERNATIVE
MOTION FOR NEW TRIAL

Judge Greenwood

JEFFREY PODESTA, an individual; and
STREET SEARCH, LLC, a New Jersey
limited liability company,
Counterclaimants,
vs.
PROFITS PLUS CAPITAL
MANAGEMENT, LLC, a Delaware limited
AFFIDAVIT OF COUNSEL FILED IN SUPPORT OF DEFENDANTS/COUNTERCLAIMANT'S MOTION FOR JUDGMENT NOTWITHSTANDING THE VERDICT OR IN
THE ALTERNATIVE MOTION FOR NEW TRIAL - 1
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•
liability company; and STREET SEARCH
DOLLARS AND SENSE GROWTH FUND,
LP, a Delaware limited partnership; f/n/a
DOLLARS AND SENSE GROWTH FUND,
LP, a Delaware limited partnership; and
ROBERT COLEMAN, an individual,
Counterdefendants,

STATE OF IDAHO
COUNTY OF ADA

)
) ss:
)

******

The undersigned, first being duly sworn upon oath, deposes and says:
1.

That I am over the age of eighteen (18) years; and that I have personal knowledge

of the facts set forth in this affidavit and am competent to testify to the same if called to do so.
2.

That attached as Exhibit 1 are true and correct pages from transcript of the

testimony of Mr. Jonathan Moscou.
FURTHER YOUR AFFIANT SAYETH NAUGHT.
\
\
\

\
\
\

AFFIDAVIT OF COUNSEL FILED IN SUPPORT OF DEFENDANTS/COUNTERCLAIMANT'S MOTION FOR JUDGMENT NOTWITHSTANDING THE VERDICT OR IN
THE ALTERNATIVE MOTION FOR NEW TRIAL - 2
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DATED this 1st day of March, 2012.

SUBSCRIBED AND SWORN to before me this 1st day of March, 2012.

JAMIE BOX
NOTARY PUBLIC
STATE OF IDAHO

eXc:EJ· 13~-11./?<r
ARY PUBLIC for the State ofldaho
R "ding at:
le. )t)
My Commission expires: 1-l'i'-;J.DI

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 1st day of March, 2012, I served the foregoing, by
having a true and complete copy delivered via facsimile transmission to:
Kimbell D. Gourley
TROUT JONES GLEDHILL
FUHRMAN & GOURLEY, P.A.
The 9th & Idaho Center
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, 10 83701

ERIC R. CLARK

AFFIDAVIT OF COUNSEL FILED IN SUPPORT OF DEFENDANTS/COUNTERCLAIMANT'S MOTION FOR JUDGMENT NOTWITHSTANDING THE VERDICT OR IN
THE ALTERNATIVE MOTION FOR NEW TRIAL - 3
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A.

1

would say,

yes,

you were definitely

2

getting to the level where one might -- some of my

3

smaller clients might have started to get

4

interested in a small investment.

5

larger clients wouldn't have really been there

6

yet.
Q.

7

Some of my

Was there anything unique about the

8

fund,

the asset class involved in the fund or the

9

asset

the fund was involved in a certain asset

10

class?

11

Well,

A.

yeah.

I mean precious metals had

12

been performing extremely well,

13

a lot of people starting to be attracted to that

14

asset class.

15
16

Q.

so there had been

Were you aware that Mr.

Podesta was no

longer involved with the fund after March of 2010?

17

A.

I was not.

18

Q.

Would you have -- was there any desire

19

by you after that time to promote the fund or

20

suggest the fund to any of your investors if

21

Mr.

22
23
24
25

Podesta was not involved?
A.

There would be no reason for me to do

Q.

I'm trying to categorize this.

so.

there a

financial community in Wall Street

Is
you
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1

worked on what they called Wall Street;

2

right?

3

A.

Correct.

4

Q.

Is there,

5

A.

Yes,

i t ' s a small community,

but a lot

of people know a lot of other people.
Q.

8

9

the Wall

Street financial community?

6

7

what they call,

is that

Okay.

And is Mr.

Podesta part of that

community?

10

A.

Yes,

11

Q.

And you're part of that community?

12

A.

Yes,

13

Q.

And how long have you been part of that

14

he is.

I am.

community?

15

A.

Too long.

16

Q.

Do you have an opinion as to whether or

17

not Mr.

18

community?

20 years.

Podesta has a reputation in that

19

A.

Yes,

I do.

20

Q.

And I'm talking about a reputation for

21

raising -- successfully raising assets for

22

managers and other investments;

23

THE COURT:

24

MR.

25

Honor.

I

GOURLEY:

is that correct?

Hold it just a second.
I'm going to object,

Your

think he's going into character
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1

evidence,

which I

guess he's allowed to go into,

2

but he just changed the question to the raising of

3

capital.
That objection is sustained.

THE COURT:

4

5

Reputation evidence is limited to one specific

6

topic,

7

reputation.

truthfulness or character related to

8

MR.

9

THE COURT:

10

Okay.
Otherwise reputation evidence is

not generally admissible.

11

MR.

12

Q.

13

CLARK:

have,

14

CLARK:

Okay.

BY MR.

CLARK:

Mr.

Moscou,

Your Honor.
that's all I

thank you.
Just a minute,

THE COURT:

15

Mr.

16

questions before you --

Mr.

Moscou.

Gourley has an opportunity to ask you some

17

Cross examination,

18
19

Thank you,

MR.

GOURLEY:

Mr.

Gourley.

Thank you very much,

Your

Honor.

20

21
22

CROSS EXAMINATION
BY MR.

GOURLEY:

23

Q.

Good morning,

Mr.

24

A.

Good morning,

sir.

25

Q.

Now,

I

Moscou.

want to make sure we have got
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** INBOUND NOTIFICATION : FAX RECEIVED SUCCESSFULLY **
REMOTE CSID
208-939-7136

TIME RECEIVED
March 2, 2012 5:32:13 PM MST
3/2/2012 5:30 PM

DURA
86

FROM: 208-939-7136 CLARK _ASSOCIATES, ATTORNEYS AT LAW

PAGES

STATUS
Received

3

TO: 2876919

PAGE: 001 OF 003

NO·----~::-::--=-"=""'+..--

A.M. _ _ _ _F_1L~.~.

3:.;i.i

MAR 05 2012
CHRISTOPHER D. RICH, Clerk
By DARLENE BOYINK
DEPUTY

ERIC R. CLARK, Esq.
CLARK & ASSOCIATES, ATTORNEYS
P.O. Box 2504
Eagle, Id 83616
Office: 208-830-8084
Fax: 208-939-7136
Idaho State Bar No. 4697
Attorney for Defendants

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

PROFITS PLUS CAPITAL
MANAGEMENT, LLC, a Delaware limited
liability company; and DOLLARS AND
SENSE GROWTH FUND, LP, a Delaware
limited partnership; and ROBERT
COLEMAN, an individual,

Case No. CV OC 1014540

DEFENDANT'S MOTION
TO DISMISS JEFFREY PODESTA

Plaintiffs,
vs.

Judge Greenwood

JEFFREY PODESTA, an individual; and
STREET SEARCH, LLC, a New Jersey
limited liability company,
Defendants.

******
COME NOW the Defendant Jeffrey Podesta, by and through his attorney of record, and
hereby file his Motion to Dismiss for Lack of Personal Jurisdiction.

DEFENDANT'S MOTION TO DIS:MISS JEFFREY PODESTA - 1
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3/2/2012 5:30 PM

FROM: 208

-7136 CLARK _ASSOCIATES, ATTORNEYS AT LAW

TO: '

~919

PAGE: 002 OF 003

Mr. Podesta initially filed a motion to dismiss both himself and his company, Street
Search, LLC due to lack of personal jurisdiction. Having filed a special appearance to object to
personal jurisdiction, Mr. Podesta has never waived his defense. Rule 4(i)(2), IRCP.
While jurisdiction may exist for Street Search, LLC in Idaho, the Plaintiffs have failed to
establish any basis for this Court to exercise personal jurisdiction over Mr. Podesta.
Assuming the Plaintiffs were seeking to avoid the limited liability shield by filing their
fraud claim against Mr. Podesta, as the Court dismissed the Plaintiff's fraud claim against Mr.
Podesta and Street Search, LLC, no personal jurisdiction exists based on the tortious conduct
criteria in Idaho's long arm statute. If anyone was "doing business" in Idaho, it was Street
Search. LLC and only Street Search, LLC.
The Plaintiffs having proceeded to trial and having failed to establish that a basis exists
for this Court to exercise personal jurisdiction over Mr. Podesta, the Court must dismiss Mr.
Podesta from this action.
Mr. Podesta respectfully request oral argument.
RESPECTFULLY SUBMITIBD this 2nd day of March, 2012.
CLARK & ASSOCIAIBS, ATTORNEYS

Eric R. Clark

DEFENDANT'S MOTION TO DISMISS JEFFREY PODESTA - 2

000712

•

3/2/2012 5:30 PM

FROM: 208

'-7136 CLARK _ASSOCIATES, ATTORNEYS AT LAW

TO:

~919

PAGE: 003 OF 003

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 2nd day of March 2012, I served the foregoing, by
having a true and complete copy delivered via facsimile transmission to:
Kimbell D. Gourley
TROUT JONES GLEDHILL
FUHRMAN & GOURLEY, P.A.
The 9th & Idaho Center
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, 10 83701

~; -1\.U-LEric R. Clark

DEFENDANT'S MOTION TO DISMISS JEFFREY PODESTA - 3
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NO. _ _ _ _ _ F.M. ____- - - - A.M.

ERIC R. CLARK, Esq.
CLARK & ASSOCIATES, ATTORNEYS
P.O. Box 2504
Eagle, Id 83616
Office: 208-830-8084
Fax: 208-939-7136
Idaho State Bar No. 4697

MAR 15 2012
CHRISTOPHER D. RICH, Clsrk
By ELYSHIA HOLMES
DEPUTY

Attorney for Defendants/Counterclaimant
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

PROFITS PLUS CAPITAL
MANAGEMENT, LLC, a Delaware limited
liability company; and DOLLARS AND
SENSE GROWTH FUND, LP, a Delaware
limited partnership; and ROBERT
COLEMAN, an individual,
Plaintiffs,
vs.
JEFFREY PODESTA, an individual; and
STREET SEARCH, LLC, a New Jersey
limited liability company,

Case No. CV OC 1014540

DEFENDANTS/COUNTERCLAIMANT'S MEMORANDUM IN
SUPPORT OF MOTION FOR
JUDGMENT NOTWITHSTANDING
THE VERDICT,
OR IN THE ALTERNATIVE,
MOTION FOR NEW TRIAL

Defendants.
Judge Greenwood
JEFFREY PODESTA, an individual; and
STREET SEARCH, LLC, a New Jersey
limited liability company,
Counterclaimants,
vs.
PROFITS PLUS CAPITAL
MANAGEMENT, LLC, a Delaware limited
DEFENDANTS/COUNTER-CLAIMANT'S MEMORANDUM IN SUPPORT OF MOTION FOR
JUDGMENT NOTWITHSTANDING THE VERDICT, OR IN THE ALTERNATIVE, MOTION
FOR NEW TRIAL - 1
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liability company; and STREET SEARCH
DOLLARS AND SENSE GROWTH FUND,
LP, a Delaware limited partnership; fin/a
DOLLARS AND SENSE GROWTH FUND,
LP, a Delaware limited partnership; and
ROBERT COLEMAN, an individual,
Counterdefendants,

******
COME NOW the Defendants/Counterclaimant, (collectively "Street Search") by and
through their attorney of record, and hereby provide the Court with their Memorandum in
Support of Motion for Judgment Notwithstanding the Verdict, and in the alternative, Motion for
New Trial.

FACTS
Coleman Admitted There Was A Contractual Relationship.
As of March 2, 2010 Coleman is clearly attempting to terminate the existing contract,
which he admits is in place, and offering an alternative contract. (Exhibit F)
Jeff,

We need to talk about this anangement. I was under the impression that you could raise capital from
your own sources. The only funds raised have been from my clients. The management fees from the
fund are goina to building out a secure facility and running the operations of the fund. I can not afford
nor justify to pay you for marketing without any capital raised on your end.
I want to continue to work with you, however, the arranimnent needs to be on the b&sis of a consulting
arran1cment on the capital you raise and not part of the management fees raised by my clients. I would
like to discuss this with you.
Thanks
Bob Coleman

DEFENDANTS/COUNTER-CLAIMANT'S MEMORANDUM IN SUPPORT OF MOTION FOR
JUDGMENT NOTWITHSTANDING THE VERDICT, OR IN THE ALTERNATIVE, MOTION
FOR NEW TRIAL - 2

000715

Then in Exhibit H (Redacted), Coleman again confirms the existence of a contract.

From: bcoleman <bcoleman@goldsilvervault.com>
To: Jeff Podesta <jeffpodest.a2000@vahoo.com>
Sent: Wed, March 3, 2010 2:59:08 AM
SUbject: Re: Cosing &. Management Fee
Jeff;
I am not stealing anything. As the owner and investment manager of the fund, I have a fiduciary
responsibility to secure the assets of the t\md. Part of my responsibility is to create an environment that
protects the tund's assets.
The arrangement or agreement between you and I was based on your ability to raise capital. We were tc
share the net fees on capital we both raised. The fact is since August 2009, you have not brought any

And Coleman was sharing the fees with Street Search as proven by Exhibit RR.
Suldeot:

Re: incentive fee

Fram:

boolem11n (bcole,,....egoldailvervault.com)

To:

J.rfpodeat:a20000yahoo.com:

o.te:

ThUl'lld•v. NoV9mber 12. 2009 5:09 PM

Jeff;

I calculated the fees and the wire to send you. Let me know if you have any questions. Your wire should
be S!~.1!~1.. ,~ . _. __ .

L~~-~·_, __:~-- --~---l~ii---· --~~P!-· ~j·a:finclirt!Vl·r.1~ ·:
i-ii~~i-~·- 1 ~~.~ - ··-- L_f1·~~::-~)~~ I ·--__ ~_,1 1·5 ·-~-'.
[i~c~~.J.~-~----··---····-··- ... L..J1. ~!.QQ.:._ _f!@QQ.1..._
.._·-···-..............:,
!
l
I

'

i-----------·-----!..----··---·--·--·----·-·-·-1----···---,.......-.
! net ·
e
·- ~- •1.~4.QQ.-._~~..!~-}---- J;.~!H?:.QQ.J
%. of net man ement

$512.00 · $1,m33

$17

.50'

Thanks
Bob Coleman

In August 2009 Coleman represents to Steven DuPont that he and Jeff are making
executive decisions related to both the open-ended fund and the Street Search fund.

Steven,
I ta,ked with Jeff. If you are comfortable and agree to the following I will
w1 re the $7, 500 tomorrow.
1. Jeff and I a'ree to a P-ayout structure of 20% to you for all management
fees and incent ve fees of the fund and up front fees for private accounts.
ltlis payout would not include the separate storage fees.

DEFENDANTS/COUNTER-CLAIMANT'S MEMORANDUM IN SUPPORT OF MOTION FOR
WDGMENT NOTWITHSTANDING THE VERDICT, OR IN THE ALTERNATIVE, MOTION
FOR NEW TRIAL - 3
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[Trial Tr. Day 3, p. 47, L. 19-24. - Coleman testifying and discussing Exhibit D]
19
20
21
22
23
24

Q. Let me stop you and just ask you if
paragraph 3 is referring to the fund in paragraph
1.
A. Paragraph 1 refers to any activities,
either the limited partnership or the open-ended
mutual fund.
Finally, in Exhibit XX, in December 2009, Coleman confirms the agreement once again.

Jeff.
I am wiring you $6,606.60. This is 20% of the gross management fees for October and November. l

wish to express my sincere appreciation for your dedication and expertiS€fi we moAArward growing
the business.
ARGUMENT

1. STREET SEARCH IS ENTITLED TO JNOV THAT A CONTRACT EXISTED.
"In determining whether a district court should have granted aj.n.o.v. motion,
this Court employs the same standard the district court used in ruling on the
motion." Coombs v. Curnow, 148 Idaho 129, 136, 219 P.3d 453, 460 (2009). A
district court will deny a j.n.o.v. motion "if there is evidence of sufficient
quantity and probative value that reasonable minds could have reached a
similar conclusion to that of the jury." Bates v. Seldin, 146 Idaho 772, 774, 203
P.3d 702, 704 (2009). Thus, a verdict will be upheld when it is supported by
substantial and competent evidence. Jeremiah v. Yanke Mach. Shop, Inc., 131
Idaho 242, 247, 953 P.2d 992, 997 (1998). Substantial evidence is evidence of
"such sufficient quantity and probative value that reasonable minds could
conclude that the verdict of the jury was proper." Karlson v. Harris, 140 Idaho
561, 567, 97 P.3d 428, 434 (2004) (quoting Mann v. Safeway Stores, Inc., 95
Idaho 732, 736, 518 P.2d 1194, 1198 (1974)).

In determining whether substantial evidence exists, the district court may not
weigh the evidence, attempt to judge the credibility of the witnesses, or compare
its factual findings with those of the jury. Bates, 146 Idaho at 774-75, 203 P.3d at
704-05. Instead, "[a] trial court reviews the facts as if the moving party admitted
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any adverse facts and draws all reasonable inferences in favor of the non-moving
party." Id at 775, 203 P.3d at 705.
High Valley Concrete, LLC v. Sargent, 149 Idaho 423, 427, 234 P.3d 747, 751 (2010).

There was not evidence of "such sufficient quantity and probative value that reasonable
minds could conclude that the verdict of the jury was proper." How in the world could a verdict
that no contract exists be "proper" when the evidence above, Coleman's own e-mails and
Coleman's testimony, clearly establish a contractual relationship?

2. STREET SEARCH IS ENTITLED TO A NEW TRIAL.
Unlike a JNOV motion, this Court reviews a motion for a new trial for an abuse
of discretion. Schmechel v. Dille, 148 Idaho 176, 179, 219 P.3d 1192, 1195
(2009). "A trial court has wide discretion to grant or refuse to grant a new
trial, and on appeal this Court will not disturb that exercise of discretion
absent a showing of manifest abuse." Id. (quotingDyet v. McKinley, 139 Idaho
526, 529-30, 81 P.3d 1236, 1239-40 (2003). To determine if a court abused its
discretion, this Court asks:
(1) whether the trial court correctly perceived the issue as one of discretion; (2)
whether the trial court acted within the outer boundaries of its discretion and
consistently with the legal standards applicable to the specific choices available
to it; and (3) whether the trial court reached its decision by an exercise of reason.
Bratton v. Scott, Supreme Court Doc. No. 36275 (2011), p. 5.

The trial court is in a far better position to weigh the demeanor,
credibility and testimony of witnesses, and the persuasiveness of all the
evidence.
Craig Johnson v. Floyd Town Architects, 142 Idaho 797, 800, 134 P.3d 648, 651 (2006).

A. A New Trial Is Warranted According To Rule 59(A)(6), IRCP.
I.R.C.P. 59(a)(6) states that a new trial may be granted based on "[i]nsufficiency
of the evidence to justify the verdict or other decision, or that it is against the
law." In ruling on a motion, "the trial judge may grant a new trial based on
I.R.C.P. Rule 59(a)(6) where, after he has weighed all the evidence, including
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his own determination of the credibility of the witnesses, he concludes that
the verdict is not in accord with his assessment of the clear weight of the
evidence." Quick v. Crane, 111Idaho759, 766, 727 P.2d 1187, 1194 (1986).
Craig Johnson v. Floyd Town Architects, 142 Idaho 797, 802, 134 P.3d 648, 653, (2006).
As presented in the facts section above, there is no question a contractual relationship
exited, the verdict there was no contract is "not in accord" with the evidence.
Moreover, the Court is allowed to determine the credibility of the witnesses when
deciding whether to grant a new trial. As Coleman was repeatedly impeached by his own
evidence, it is hard to imagine he was credible.
Coleman testified that Street Search and DuPont were associated and that Street Search
was paid as a consultant just like DuPont. However, Coleman was impeached by his own emails. As an example, in Exhibit YY, dated February 22, 2010, Coleman admits there was no
relationship.
Steve.

I have attached one of the contracts signed and returned by you. There is only one mention of Street
Search and that was used in the name of the fund that you were trying to raise money for. Jeff is not
rcsoonsiblc for your actions. You arc nm an ruwnt of JeO's companv. You solely accepted the
responsibility and potential reward for introducing my program to individuals.
And, as noted above, in Exhibit D and in Coleman's testimony, Coleman and Podesta are
negotiating with DuPont, and Coleman confirms he and Podesta have decided on the terms to
offer DuPont regarding both the open-ended fund and the Street Search fund.
Coleman asserted that Street Search was a mere consultant, like DuPont, yet Coleman
asked Street Search to pay half of DuPont's retainer, which Street Search provided. (Exhibit N.)
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Coleman also claimed the management and incentive fees paid to Street Search were
"advances," yet, Coleman is impeached by Exhibit H when he admits the agreement was to

"share the fees from capital we both raised."
Coleman represented to Podesta in December he was discounting the management and
incentive fees paid to Street Search because Coleman "was hoping to close on the building this
week." (Exhibit XX.) However, Nick Barber, from Idaho Banking Company, the owner of the
building that Coleman was attempting to buy, testified IBC had not even offered terms until mid
March 2010. (Exhibit DDD.) And no purchase and sale agreement was signed until April 19,
2010 - three months after Coleman claimed he was ready to close.
Coleman admitted that decisions related to the fees to pay or charge were decisions made
by the general manager of the fund. However, although Coleman claimed Street Search was not
a co-general partner nor had any ownership interest, Coleman admitted as stated above that he
and Podesta were deciding what fees to pay DuPont. Coleman also sought Podesta's input and
guidance regarding the fees to charge Wrigley. (Exhibit 00.)
There is no dispute that Coleman and Podesta had agreed to equal equity interest in the
open-ended fund, so why would that agreement change? Coleman testified he could not pay
Podesta's monthly consulting fees so the agreement was equal equity in the open-ended fund.
There is no evidence the Coleman was paying Street Search a monthly fee at any time, so again,
why would Street Search waive its monthly fee if it was not getting an equal equity interest? The
reality, and the great weight of the evidence established, the agreement did not change, just the
focus, as Coleman confirms in his September 9, 2009 e-mail informing Ron Spurga of the
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decision that "we" have decided to "build out the existing fund" "rather than" pursuing the
open-ended fund.
Ron,
With the current regulatory environment placing restr.ictions on
com.'Tlodity position lirdts and other scrutin1e0f1D;e building out the
current fund rather than trying to open a open-ended mutual fund (
currently too muc:h political risk to overcome). Would you or ABN AMRO be

Finally, Coleman testified that Podesta was hired to raise capital, and as of
December 2009, Coleman claimed Podesta had not raised any money. However,
Coleman wrote the following e-mail and when questioned at trial about the language,
Coleman claimed he "was being professional."
Jeff,

I am wiring you $6,606.60. This is 20% of the gross management fees for October and November. !.
wish to express my sincere appreciation for your dedication and expertiSt(iS we moAArward growing
the business.

If Podesta was hired to raise capital, as Coleman claimed, then just why would

Coleman be expressing his "sincere appreciation" for Podesta's "expertise"?
Finally, why would Podesta agree to allow Coleman to use Podesta's company
name for the fund if Street Search did not have an ownership interest? Coleman's
testimony that he did so to allow Street Search to "market the fund," is ridiculous.

A. A New Trial Is Warranted According To Rule 59(A)(l), IRCP.
Rule 59(a). New trial-Amendment of judgment- Grounds.
A new trial may be granted to all or any of the parties and on all
or part of the issues in an action for any of the following
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reasons:
1. Irregularity in the proceedings of the court, jury or adverse
party or any order of the court or abuse of discretion by which
either party was prevented from having a fair trial.
There is no dispute that a Court has discretion when deciding whether to admit evidence.
However, with all due respect, Street Search believes the Court erred in allowing Coleman to
admit impeachment evidence before Podesta offered any evidence of good character.
During the trial, Coleman claimed that Podesta misrepresented his ability to raise capital.
In response, Podesta presented Jonathan Moscou, and attempted to have Moscou testify about
Podesta's reputation for raising money. Podesta's counsel believed that Moscou could testify if
he had a perception of whether Podesta had a reputation for success in the past for raising
money.
Rule 701. Opinion testimony by lay witness.
If the witness is not testifying as an expert, the testimony of the witness
in the form of opinions or inferences is limited to those opinions or
inferences which are (a) rationally based on the perception of the witness
and (b) helpful to a clear understanding of the testimony of the witness or
the determination of a fact in issue, and (c) not based on scientific,
technical or other specialized knowledge within the scope of Rule 702.
Before Moscou was allowed to answer, Mr. Gourley objected and the Court did not allow
any testimony of Mr. Podesta's reputation for raising money. No questions were asked about

Mr. Podesta's reputation for truthfulness or honesty. Thereafter, however, the Court allowed
Coleman to present evidence of a prior New York Stock Exchange Complaint, previously
excluded according to a motion in limine. And Coleman was also allowed to presented evidence
of two lawsuits filed against Podesta, despite Podesta's objection.
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Considering that this case focused on the testimony of Podesta and Coleman, and their
respective credibility's, allowing impeachment character evidence when no evidence of good
character was offered or allowed, was a clear abuse of discretion, and based on the verdict,
undoubtedly prejudiced Street Search's case.
CONCLUSION
Based on the arguments above, and the facts presented at trial, Street Search respectfully
requests that the Court GRANT its Motion for JNOV and rule as a matter of law a contract
existed. There is simply no credible evidence that a contract did not exist.
Street Search also respectfully requests that the Court GRANT its Motion for New Trial.
The verdict that no contract existed is not in accord with the clear weight of the evidence.
RESPECTFULLY SUBMITTED this 15th day of March, 2012.

Eric R. Clark
For the Defendants/Counterclaimant
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 15th day of March, 2012, I served the foregoing, by
having a true and complete copy delivered via facsimile transmission to:

Kimbell D. Gourley
TROUT JONES GLEDHILL
FUHRMAN & GOURLEY, P.A.
The 9th & Idaho Center
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, 10 83701

Eric R. Clark
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CHRISTOPHER D. RICH, Clerk
By 1<.ATHY BIEHL
Deputy

ERIC R. CLARK, Esq.
CLARK & ASSOCIATES, ATTORNEYS
P.O. Box 2504
Eagle, Id 83616
Office: 208-830-8084
Fax: 208-939-7136
Idaho State Bar No. 4697
Attorney for Defendants/Counterclaimant

IN THE DISTRICT COURT OF THE FOURTH nJDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

PROFITS PLUS CAPITAL
MANAGEMENT, LLC, a Delaware limited
liability company; and DOLLARS AND
SENSE GROWTH FUND, LP, a Delaware
limited partnership; and ROBERT
COLEMAN, an individual,
Plaintiffs,
VS.

Case No. CV OC 1014540

DEFENDANTS/COUNTERCLAIMANT' S OBJECTION TO
PLAINTIFFS/COUNTERDEFENDANTS' MOTION FOR
COSTS AND ATTORNEY FEES

JEFFREY PODESTA, an individual; and
STREET SEARCH, LLC, a New Jersey
limited liability company,
Judge Greenwood
Defendants.

JEFFREY PODESTA, an individual; and
STREET SEARCH, LLC, a New Jersey
limited liability company,
Counterclaimants,
vs.
PROFITS PLUS CAPITAL
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MANAGEMENT, LLC, a Delaware limited
liability company; and STREET SEARCH
DOLLARS AND SENSE GROWTH FUND,
LP, a Delaware limited partnership; f/n/a
DOLLARS AND SENSE GROWTH FUND,
LP, a Delaware limited partnership; and
ROBERT COLEMAN, an individual,
Counterdefendants,

******
COME NOW the Defendants/Counterclaimant, (collectively "Street Search") by and
through their attorney of record, and hereby provide the Court with their Objections according to
Rule 54(d)(6) and Rule 54(e)(6), IRCP, to the Plaintiffs' claims for costs and attorney fees.

1. GENERAL OBJECTION.
Neither the Plaintiffs nor the Counterdefendants is a prevailing party. The Plaintiffs filed
a declaratory judgment action, and regardless of the verdict, the Court has yet to rule on the
Declaratory Judgment claims. Rule 54(d)(l), IRCP.

2. OBJECTION TO COSTS.
A. As a matter of right. Rule 54(d)(l )(C), IRCP.

Rule 54(d)(l)(C)(5) allows for payment of certified copies only if"admitted in a hearing
or trial of the action." Coleman has not established that the "Certified copies of Exhibits" were
admitted in any hearing or at trial. ($134.30)
There is no provision under Rule 54(d)(l)(C) to claim cost of trial transcripts ($606.99)
or for transcripts of prior proceedings in the case ($169.44).
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B. Discretionary Costs. Rule 54(1 )(D).
1. Dennis Reinstein, Coleman's expert witness who had no experience with valuing
hedge funds, testified he had "30-40 hours in the case" and billed at $295 per hour. Coleman
now claims nearly $20,000 in fees for Mr. Reinstein and his firm. Coleman offers no support for
his claim these costs were "necessary and exceptional costs reasonably incurred." To the
contrary, the $20,000.00 fee for the services allegedly performed is outrageous. This "expert"
had no experience valuing hedge funds. ($17,044.25)
2. There is nothing "exceptional" about "photocopy expenses" nor has Coleman
established the costs were other than ordinary costs associated with the litigation. ($1, 109. 89)
3. There is nothing "exceptional" about FedEx charges nor has Coleman established the
costs were other than ordinary costs associated with the litigation. ($628. 77)
4. There is nothing "exceptional" about the travel charges nor has Coleman established
the costs were other than ordinary costs associated with the litigation. ($3,260.29)

3. OBJECTION TO FEES.
1. Objection to Bills for Stark and Stark (Attorney Paul Lieberman).

Coleman is

asserting a claim for "attorney fees" for an attorney who appears to be an expert adviser.
Apparently Coleman retained Mr. Lieberman ($480.00 per hour) to provide expert advice to
Coleman's Idaho Counsel. Mr. Lieberman never appeared of record in the case or filed any
pleadings. Nor did the Court sign any order allowing Mr. Lieberman to appear in this action. If
Mr. Lieberman is claiming attorney fees in an Idaho case, he should provide the Court with proof
he was authorized to practice law in Idaho at times relevant to this case. Otherwise, these are
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expert witness fees of an undisclosed expert are not allowed as reasonable expert witness fees as
a cost as a matter of right.
2. The Attorney fees charged were exorbitant. This was a simple breach of contract
case between two businesses, made exponentially and unnecessarily more complex by baseless
claims of violations of state and federal securities laws and regulations. At the onset, Podesta's
counsel suggested that if Coleman's counsel had claims for violations of any federal or state
regulation in any jurisdiction they should file the appropriate complaint or claim and let the
relevant state or federal entity decide that issue. However, as Coleman testified at trial, his
counsel instructed him not to pursue such claims. Ultimately, as undoubtedly any federal or
stated entity would have ruled, this Court concluded none of Coleman's claims that Mr. Podesta
or his company had violated any state or federal law or regulation had merit
Collectively Gourley and Judd charged nearly $175,000.00 in fees. However, a
substantial amount of these fees address voluminous discovery requests, and summary judgment
motions in support of Coleman's claims regarding alleged violations of licensing laws and or
financial regulations. As the claims were baseless, the pursuit of such exponentially and
needlessly increased the cost of litigation.
Additionally, a significant portion of attorney fees are charges for both attorneys
attending the trial. While Judd did argue some issues, she did not question a single witness or
make any statement or argument to the jury. The Court should limit attorney fees charged for the
trial to one of the attorneys.
Based on the nature and complexity of this case, a reasonable attorney fee awarded to the
prevailing party would be in the $100,000.00 to $120,000.00 range.
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..
CONCLUSION
Based on the foregoing facts and arguments, Street Search respectfully requests that the
Court DENY Coleman's motion or limit any award to comply with the relevant rules of civil
procedure.
RESPECTFULLY SUBMITTED this 16th day of March, 2012.
CLARK & ASSOCIATES, ATTORNEYS

Eric R. Clark
For the Defendants/Counterclaimant
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I HEREBY CERTIFY that on the 16th day of March, 2012, I served the foregoing, by
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Kimbell D. Gourley
TROUT JONES GLEDHILL
FUHRMAN & GOURLEY, P.A.
The 9th & Idaho Center
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P.O. Box 1097
Boise, 10 83701

Eric R. Clark
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ERIC R. CLARK, Esq.
CLARK & ASSOCIATES, ATTORNEYS
P.O. Box 2504
Eagle, Id 83616
Office: 208-830-8084
Fax: 208-939-7136
Idaho State Bar No. 4697
Attorney for Defendants

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

PROFITS PLUS CAPITAL
MANAGEMENT, LLC, a Delaware limited
liability company, and DOLLARS AND
SENSE GROWTH FUND, LP, a Delaware
limited partnership; and ROBERT
COLEMAN, an individual,
Plaintiffs,

Case No. CV OC 1014540

DEFENDANT'S REPLY
MEMORANDUM IN SUPPORT OF
MOTION TO DISMISS
JEFFREY PODESTA

vs.
JEFFREY PODESTA, an individual; and
STREET SEARCH, LLC, a New Jersey
limited liability company,

Judge Greenwood

Defendants.

******
COMES NOW the Defendant Jeffrey Podesta, by and through his attorney of record, and
hereby files his Reply Memorandum in Support of his Motion to Dismiss for Lack of Personal
Jurisdiction.
DEFENDANT'S REPLY :MEMORANDUM IN SUPPORT OF MOTION TO DISMISS JEFFREY
PODESTA-1
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REPLY ARGUMENT

1. At all times relevant Jeffrey Podesta was acting on behalf of Street Search,
LLC.
Coleman failed to establish that at any time relevant to this litigation Jeffrey Podesta was
not acting on behalf of his company, Street Search, LLC. Consequently, despite what the Court
may have concluded in December 2010 regarding Podesta's Motion to Dismiss, Coleman has
failed at trial to establish any basis for this Court to assert personal jurisdiction over Podesta
individually. Podesta traveled to Idaho, at Coleman's request, and all business that Podesta
conducted, in the less than 24 hours Podesta was in Idaho, he did so on behalf of Street Search.

2. Dollars and Sense Growth Fund is an Idaho-based limited partnership? At all
times relevant to this case - August 2009 until Coleman breached the parties' agreement on
March 2, 2010, the Street Search Dollars and Sense Growth Fund, LP was registered in
Delaware. It was not until December 6, 2010 that Coleman filed Dollars and Sense Growth
Fund, LP as a foreign LP in Idaho. Coleman's contention that Podesta "asserted he was
president and CEO of Dollars and Sense Growth Fund, LP, an Idaho based limited
partnership ... " is not true. While Profits Plus Capital Management, LLC, the general partner,
may have been "headquartered" here in Idaho, (although it had not registered as a foreign LLC in
Idaho until April 15, 2010), Coleman never registered the LP, or the LLC for that matter, in
Idaho until long after any time relevant to this case.
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3. Coleman's interpretation of Rule 4(i)(2), IRCP is nonsensical.
Coleman argues that although Podesta had filed a special appearance thereby reserving
his defense of lack of personal jurisdiction, Podesta somehow waived the defense by filing a
counterclaim. That argument however ignores the clear language of the statute.
Rule 4(i) General or Special Appearance.
( 1) General Appearance. The voluntary appearance of a party or service of any
pleading by the party, except as provided in subsection (2) hereof, constitutes
voluntary submission to the
personal jurisdiction of the court.
(2) Motion or Special Appearance to Contest Personal Jurisdiction. A motion
under Rule l 2(b)(2), (4) or ( 5), whether raised before or after judgment, a motion
under Rule 40(d)(l) or (2), or a motion for an extension of time to answer or
otherwise appear does not constitute a voluntary appearance by the party under
this rule. The joinder of other defenses in a motion under Rule 12(b)(2), (4) or (5)
does not constitute a voluntary appearance by the party under this rule. After a
party files a motion under Rule 12(b)(2), ( 4) or (5), action taken by that party in
responding to discovery or to a motion filed by another party does not constitute a
voluntary appearance. If, after a motion under Rule l 2(b)(2), (4), or ( 5) is denied,
the party pleads further and defends the action, such further appearance and
defense of the action will not constitute a voluntary appearance under this rule.
The filing of a document entitled "special appearance," which does not seek any
relief but merely provides notice that the party is entering a special appearance to
contest personal jurisdiction, does not constitute a voluntary appearance by the
party under this rule ifthe party files a motion under Rule 12(b)(2), (4), or (5)
within fourteen (14) days after filing such document, or within such later time as
the court permits.

If Coleman's assertion were true, the party making a special appearance could never file
a counterclaim, notwithstanding having a legitimate basis to continue to object to personal
jurisdiction. Here, based on a very limited record, the Court denied Podesta's motion to dismiss
for lack of personal jurisdiction. Consequently, Podesta and Street Search were forced to litigate
in Idaho. As they were forced to litigate in Idaho, what legal principle would apply to deny
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Podesta and Street Search the opportunity to litigate all claims? The alternative would have been
for Podesta and Street Search to have filed suit in Delaware or New Jersey to pursue the claims
stated in their counterclaims. Had Podesta or Street Search filed in another jurisdiction, Coleman
undoubtedly would have appeared and filed to remove and consolidate the cases in Idaho as he
filed this action first. Under the circumstances, as the claims in each case were based on the
same facts and circumstances, consolidating the cases would have been appropriate. If that were
to have happened, Idaho would not have personal jurisdiction over Podesta relating to the claims
raised in the other jurisdiction, even ifthe cases were consolidated here in Idaho.
The reasoned interpretation of Rule 4(i)(2) is a party who appropriately objects to
personal jurisdiction by making a special appearance does not waive the objection to personal
jurisdiction as he is then forced to litigate all claims in Idaho. The alternative would result in
multiple cases in different jurisdictions.
CONCLUSION
Coleman failed to establish at trial any basis for this Court do assert personal jurisdiction
over Jeffrey Podesta. Consequently, Podesta respectfully requests the Court grant his motion
and dismiss Podesta from the case.
RESPECTFULLY SUBMITTED this 23rd day of March, 2012.
CLARK & ASSOCIATES, ATTORNEYS

Eric R. Clark
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By NICOL TYLER
DEPUTY

Attorney for Plaintiffs
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
PROFITS PLUS CAPITAL
MANAGEMENT, L.L.C., a Delaware
limited liability company; and DOLLARS
AND SENSE GROWTH FUND, LP, a
Delaware limited partnership; and
ROBERT COLEMAN, an individual,

)
) Case No.: CVOC 1014540
)
) JUDGMENTANDDECREE
)

~

)
)
vs.
)
)
JEFFREY PODESTA, an individual; and )
STREET SEARCH, L.L.C., a New Jersey )
)
limited liability company,
)
)
Defendants.

Plaintiffs,

~~~~~~~~~~~~~~)

JEFFREY PODESTA, an individual; and )
STREET SEARCH, L.L.C., a New Jersey )
)
limited liability company,
)
)
Counterclaimants,
)
)
vs.
)
)
PROFITS PLUS CAPITAL
)
MANAGEMENT, L.L.C., a Delaware
)
)
limited liability company; and STREET
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SEARCH DOLLARS AND SENSE
)
GROWTH FUND, LP, a Delaware limited )
partnership; f/n/a DOLLARS AND SENSE )
GROWTH FUND, LP, a Delaware limited )
partnership; and ROBERT COLEMAN, an~
individual,
)
Counterdefendants.

))

~~~~~~~~~~~~~~~

THIS COURT having previously entered orders granting partial summary
judgment in favor of Plaintiffs/Counter-Defendants, the jury having rendered its jury
verdict on February 17, 2012, and good cause appearing therefore,
IT IS HEREBY ORDERED, ADJUDGED, AND DECREED, and this does
order adjudge and decree:
(1)
Defendants,

Judgment is

hereby entered

Dollars and Sense Growth

in favor of Plaintiffs/CounterFund,

LP,

Profits Plus Capital

Management, L.L.C., and Robert Coleman, on all claims and defenses asserted
by Counterclaimants, Jeffrey Podesta and Street Search, L.L.C.;
(2)

Judgment is hereby entered in favor of Defendants/Counter-

Claimants on Plaintiffs/Counter-Defendants' affirmative fraud claim;
(3)

Based upon the jury's factual determination as set forth on its

verdict, declaratory judgment is hereby entered that no contract exists between
any of the Plaintiffs/Counter-Defendants, Dollars and Sense Growth Fund, LP,
Profits Plus Capital Management, L.L.C., and Robert Coleman, and any of the
Defendants/Counterclaimants, Jeffrey Podesta and Street Search, L.L.C.;
(4)
verdict,

Based upon the jury's factual determination as set forth on its
declaratory

judgment

is

hereby

entered

that

JUDGMENTANDDECREE-2
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Defendants/Counterclaimants, Jeffrey Podesta and Street Search, L.L.C. have
no right, title, or interest in Plaintiffs/Counter-Defendants Profits Plus Capital
Management, L.L.C. or Dollars and Sense Growth Fund, LP; and
(5)

That the court shall retain jurisdiction over this matter to address

any post trial motions and/or requests for an award of attorneys' fees and costs.
DATED thisd.j_ day of March, 2012.

CERTIFICATE OF SERVICE

of~ 2012, a true and

I HEREBY CERTIFY that on the r d a y
correct copy of the foregoing document was served as follows:
Eric R. Clark
CLARK & ASSOCIATES, ATTORNEYS
PO Box 2504
Ea le, ID 83616
Kimbell D. Gourley
Erika P. Judd
TROUT+ JONES +GLEDHILL +FUHRMAN+
GOURLEY, P.A.
P.O. Box 1097
Boise, ID 83701
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NO. _ _ _ _ _ _ __
FILED'):!
A.M. _ _P.M. y t-

I
1

APR 05 2012
CHRISTOPHER O. RICH, Clerk

Kimbell D. Gourley/ISB #3578
Erika P. Judd/ISB #8241
TROUT+ JONES +GLEDHILL +FUHRMAN+ GOURLEY, P.A.
The 9th & Idaho Center
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
Email: kgourley@idalaw.com

By NICOL TYLER
DEPUTY

Attorney for Plaintiffs

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
PROFITS PLUS CAPITAL
MANAGEMENT, L.L.C., a Delaware
limited liability company; and DOLLARS
AND SENSE GROWTH FUND, LP, a
Delaware limited partnership; and
ROBERT COLEMAN, an individual,

)
) Case No.: CVOC 1014540
)
) ORDER DENYING DEFENDANT'S
) MOTION TO DISMISS JEFFREY
PODESTA

~

)
)
vs.
)
)
JEFFREY PODESTA, an individual; and )
STREET SEARCH, L.L.C., a New Jersey )
)
limited liability company,
)
)
- - - - -Defendants.
- - - - - - - - -)
JEFFREY PODESTA, an individual; and )
STREET SEARCH, L.L.C., a New Jersey )
)
limited liability company,
)
)
Counterclaimants,
)
)
vs.
)
)
· PROFITS PLUS CAPITAL
)
MANAGEMENT, L.L.C., a Delaware
)
)
limited liability company; and STREET
Plaintiffs,

ORDER DENYING DEFENDANT'S MOTION TO DISMISS JEFFREY PODESTA - 1
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SEARCH DOLLARS AND SENSE
GROWTH FUND, LP, a Delaware limited
partnership; fin/a DOLLARS AND SENSE
GROWTH FUND, LP, a Delaware limited
partnership; and ROBERT COLEMAN, an
individual,

)
)
)
)

~

)

~~~~~C_o_u_n_te_r_d_ei_e_n_da_n_t_s·~~~~
THIS MATTER having come on before the court on March 28, 2012, at
3:30 p.m. upon the DefendanUCounterclaimant Jeffrey Podesta's Motion to
Dismiss Jeffrey Podesta, the DefendanUCounterclaimants having appeared by
and through their counsel of record, Clark & Associates, Attorneys, and the
Plaintiffs/Counterdefendants, having appeared by and through their counsel of
record, Trout• Jones• Gledhill• Fuhrman• Gourley, P.A., oral argument having
been heard and good cause appearing therefore,
IT IS HEREBY ORDERED, ADJUDGED, AND DECREED, and this does
order, adjudge, and decree that the DefendanUCounterclaimant Jeffrey
Podesta's Motion to Dismiss Jeffrey Podesta is hereby denied.

/

ORDER DENYING DEFENDANT'S MOTION TO DISMISS JEFFREY PODESTA - 2
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CERTIFICATE OF SERVICE

Of&;/,,

I HEREBY CERTIFY that on the S day
correct copy of the foregoing document was served as follows:

2012, a true and

Eric R. Clark
CLARK & ASSOCIATES, ATTORNEYS
PO Box2504
Ea le, ID 83616
Kimbell D. Gourley
Trout• Jones• Gledhill• Fuhrman• Gourley, P.A.
PO Box 1097
Boise, ID 83701

ORDER DENYING DEFENDANT'S MOTION TO DISMISS JEFFREY PODESTA - 3
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NO. _ _ _--c
F~~~::-:Z-?:
7f\-rf1~r:J'".....,_____

A.M. _ _ _ _,_P......LUU:l

·

CH;:~:~:.,

to/

.:. .)

ERIC R. CLARK, Esq.
CLARK & ASSOCIATES, ATTORNEYS
P.O. Box 2504
Eagle, Id 83616
Office: 208-830-8084
Fax: 208-939-7136
Idaho State Bar No. 4697
Attorney for Defendants/Counterclaimants
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

PROFITS PLUS CAPITAL
MANAGEMENT, LLC, a Delaware limited
liability company; and DOLLARS AND
SENSE GROWTH FUND, LP, a Delaware
limited partnership; and ROBERT
COLEMAN, an individual,
Plaintiffs,
vs.
JEFFREY PODESTA, an individual; and
STREET SEARCH, LLC, a New Jersey
limited liability company,
Defendants.

Case No. CV OC 1014540

SECOND AFFIDAVIT OF COUNSEL
FILED IN SUPPORT OF
DEFENDANTS/COUNTERCLAIMANT'S
MOTION FOR JUDGMENT
NOTWITHSTANDING THE VERDICT
ORIN THE ALTERNATIVE
MOTION FOR NEW TRIAL

Judge Greenwood

JEFFREY PODESTA, an individual; and
STREET SEARCH, LLC, a New Jersey
limited liability company,
Counterclaimants,
vs.
PROFITS PLUS CAPITAL
MANAGEMENT, LLC, a Delaware limited
SECOND AFFIDAVIT OF COUNSEL FILED IN SUPPORT OF DEFENDANTS/COUNTERCLAIMANT'S MOTION FOR JUDGMENT NOTWITHSTANDING THE VERDICT OR IN
THE ALTERNATIVE MOTION FOR NEW TRIAL - 1
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-

liability company; and STREET SEARCH
DOLLARS AND SENSE GROWTH FUND,
LP, a Delaware limited partnership; f/n/a
DOLLARS AND SENSE GROWTH FUND,
LP, a Delaware limited partnership; and
ROBERT COLEMAN, an individual,
Counterdefendants,

STATE OF IDAHO
COUNTY OF ADA

)
) ss:
)

******

The undersigned, first being duly sworn upon oath, deposes and says:
1.

That I am over the age of eighteen (18) years; and that I have personal knowledge

of the facts set forth in this affidavit and am competent to testify to the same if called to do so.
2.

That attached as Exhibit 1 are true and correct pages of the transcript of Jonathan

Moscou's entire testimony. Contrary to Counsel's claim in Coleman's Response Brief opposing
Street Search's Motion for New Trial, Mr. Moscou did not testify as to "Mr. Podesta's
reputation for successfully raising capital."
3.

Counsel also misrepresents to the Court the scope of the testimony concerning the

two lawsuits filed against Podesta and Street Search in early 2000. Counsel states,
" ... Counterdefendants avoided any additional reference to the failure to disclosure the lawsuits
in its presentation of the evidence and closing argument." This statement is not true. Actually,
Mr. Gourley posed specific questions to Mr. Coleman after calling Mr. Coleman as a witness
during rebuttal regarding these lawsuits.
SECOND AFFIDAVIT OF COUNSEL FILED IN SUPPORT OF DEFENDANTS/COUNTERCLAIMANT'S MOTION FOR JUDGMENT NOTWITHSTANDING THE VERDICT OR IN
THE ALTERNATIVE MOTION FOR NEW TRIAL - 2

000742

FURTHER YOUR AFFIANT SAYETH NAUGHT.
DATED this 9th day of April, 2012.

ERIC R. CLARK
SUBSCRIBED AND SWORN to before me this 9th day of April, 2012.
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 9th day of April, 2012, I served the foregoing, by
having a true and complete copy delivered via facsimile transmission to:
Kimbell D. Gourley
TROUT JONES GLEDHILL
FUHRMAN & GOURLEY, P.A.
The 9th & Idaho Center
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, ID 83701

~?==. 2-------...,
ERIC R. CLARK

------.
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DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
IN AND FOR THE COUNTY OF ADA

- - - - x

3

4
5

6

PROFITS PLUS CAPITAL MANAGEMENT, LLC,
a Delaware limited liability company;
and DOLLARS AND SENSE GROWTH FUND,
LP, a Delaware limited partnership;
and ROBERT COLEMAN, an individual,
Plaintiffs,

7

8

9
10

Case No.
CV OC 1014540

vs.
JEFFREY PODESTA, an individual; and
STREET SEARCH, LLC, a New Jersey
limited liability company,

11

Defendants.

12

AND OTHER RELATED CROSS ACTIONS

- - - x
13
14
15

REPORTER'S TRANSCRIPT OF EXCERPTS OF TRIAL

16
17

Before The Honorable Richard D. Greenwood
District Court Judge.

18
19
20
21
22
23
24

25

Reported by
Frances J. Morris
CSR No. 696
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FOR PLAINTIFFS
KIMBALL GOURLEY
TROUT JONES GLEDHILL FUHRMAN GOURLEY,
PO Box 1097
Boise, ID 83701
Phone: (208) 331-1170
Fax: (208) 331-1529

PA
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6
7

8
9

10

FOR DEFENDANTS
ERIC R. CLARK
CLARK & ASSOCIATES
PO Box 2504
Eagle, Idaho
83616
Phone: (208) 830-8084
Fax: (208) 939-7136
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WITNESSES
PAGE:
JONATHAN MOSCOU - FEBRUARY 13, 2012
DIRECT EXAMINATION
BY MR.CLARK
CROSS EXAMINATION
BY MR. GOURLEY
JEFFREY J. PODESTA FEBRUARY 15 AND 16, 2012
DIRECT EXAMINATION
BY MR.CLARK
CROSS EXAMINATION
BY MR. GOURLEY
REDIRECT EXAMINATION
BY MR.CLARK

5

17

28

45
83

*****

EXHIBITS
PAGE:

32

List of Contacts

63
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4

BOISE,

1

Thursday,

2

IDAHO

February 13, 2012,

10:15 a.m.

3

5

Counsel stipulate the jury are

THE COURT:

4

present and their proper places?

6

MR.

GOURLEY:

7

MR.

CLARK:

8

THE COURT:

9

Jury,

Yes,

Your Honor.

We do,

Your Honor.

Thank you.

Ladies and Gentlemen of the

just to make life more interesting,

we are

10

going to interrupt one of our interrupting

11

witnesses,

12

are going to switch witnesses on you again.

13

just keep in mind,

14

these witnesses as you do any of the others.

15
MR.

CLARK:

So we
But

you should pay attention to

Mr. Clark,

16
17

or another couple of witnesses.

your next witness.

Thank you,

Your Honor.

We will

call Jonathan Moscou.

18

19

JONATHAN MOSCOU,

20

called as a witness by and on behalf of the

21

defense,

22

examined and testified as follows:

23

I I I

24

I I I

25

I I I

having been first duly sworn,

was

000747

5
DIRECT EXAMINATION

1

2
3

BY MR.

CLARK:

4

Q.

Good morning,

5

A.

Good morning.

6

Q.

You would you state your full name,

7

Mr.

Moscou.

spell your name for the court reporter.

8

A.

Jonathan H. Moscou,

9

Q.

And,

10

A.

Wyckoff,

11

Q.

And what do you do,

12

A.

I

13

Mr. Moscou,

M-o-s-c-o-u.

where are you from?

New Jersey.
Mr.

Moscou?

am an institutional research

salesperson and sales trader.

14

Q.

And who do you work for?

15

A.

Miller Tabak & Company.

16

Q.

Who are Miller Tabak & Company?

17

A.

Miller Tabak & Company is a registered

18

broker dealer in Manhattan.

19

Q.

And how long have you worked for them?

20

A.

Four years now.

21

Q.

And how long have you lived in New

22

Jersey?

23

A.

Seven years now.

24

Q.

Where were you from originally?

25

A.

I'm from Scarsdale originally --

000748

6

left the

Scarsdale,

2

New York area for a brief time to live in

3

Columbus,

4
5

Q.

bit.

New York originally.

And I

1

Ohio.
Let me go over your education a little

Do you have a bachelor's degree?

6

A.

Yes,

7

Q.

And do you have any follow-on degrees?

8

A.

No,

9

Q.

Do you have any securities licenses?

10

A.

Yes,

11

Q.

What security licenses?

12

A.

Series 7 and Series 63.

13

Q.

Now,

14

I do.

I do not.

I do.

I understand you're here because

you know Jeffrey Podesta?

15

A.

Yes,

16

Q.

Do you have a professional relationship

17

with Jeff?

A.

18

19

I do.

I would say it's personal and

professional.
Q.

20

And when you talk about -- you said

21

you're a research salesperson.

22

mean?

23

A.

What does that

It means that Miller Tabek & Company

24

produces research in a bunch of fundamental

25

categories -- energy,

health care,

things of that

000749

7

1

nature -- as well as some macro data; macro

2

economic or market technicals.

3

research to various hedge funds,

4

family offices,

5

Q.

6

Okay.

I

state pensions,

things like that.

selling to your clients?

A.

They are my clients.

8

Q.

And do you,

10

money managers,

Are those people that you are

7

9

sell that

employment,
A.

in your course of your

refer investments to those clients?
Part of my job is,

I become somewhat of

11

an extension of an in-house research in that I

am

12

constantly looking for different ideas that I

13

throw at my clients that,

14

relationships and trusts with them,

15

may not follow but they will at least listen to.

because I've established

You're not a stockbroker;

they may or

is that

16

Q.

17

correct?

18

A.

No.

19

Q.

Are you considered a money manager?

20

A.

No.

21

Q.

Is it -- what kind of services are you

22
23

providing?

A.

What we are providing are execution

24

services for trades.

25

trade ideas.

We execute trades.

We give

And the research that we are

000750
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1

distributing is oftentimes company or stock

2

specific.

3

whatever,

4

you sell A,

5

$12.

6

We recommend you buy X,

$90 price target on it.
B,

C.

Q.

I gotcha.

Now,

8

individuals as clients?

9

A.

Yes.

10

Q.

When I

We recommend

individuals,

12

dollar-figure-wise?
A.

Do you have high net worth

what are we talking

My main high net worth individual is

14

worth around $8 billion,

15

$8 billion.
Q.

we talked a little bit

talk about high net worth

11

a little north of

When we talk about clientele other than

17

high net worth people,

18

type of clientele we are talking about.

19

we put,

That sort of thing.

about your clients.

16

Z;

We think it's going down to

7

13

Y,

A.

give us an idea of what

Institutional asset management firms.

20

Many of them -- do you want specifics to me,

21

you want just what I mean by -- ?

22

Q.

Well,

or do

I'm trying to get an idea for the

23

jury as what your client base is and the dollar

24

value of those folks.

25

A.

Okay.

JP Morgan Asset Management,

000751
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1

Fidelity Investments.

2

managers,

3

then there are also hedge fund too.

4

there are also state institutions.

5

Q.

Those are the type of asset

as well as smaller ones as well.

And

And then

Are we talking upwards of $50 million,

6

the asset value of these people you're dealing

7

with?

8
9
10
11
12
13
14

A.

$50 million?

That would be too small

probably for me.
Q.

Give us an idea of what your

clientele's net asset value or asset value is.

A.

Well,

hundreds of -- some have over a

$100 billion under management.
Q.

And are you the person that somebody

15

would go to if they were marketing a hedge fund to

16

try and get that hedge fund for investors that

17

could invest in the hedge fund?

18

A.

I

19

Q.

And if Mr.

would say not typically.
Podesta brought to you a

20

hedge fund offering or recommendation that he was

21

involved with,

22

consider?

23

A.

would that be something you would

That would be something that I

24

likely to try and introduce to some of my

25

contacts.

would be
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1

Q.

Why would that be?

2

A.

Because of my long-standing

3

relationship with Mr.

4

he's shown himself to be a true professional over

5

the years I have known him.

6

confidence if he's involved in a project,

7

merits a look.

8

a look at it and recommend it to my clients.
Q.

9

Podesta.

And I

feel that

I have full faith and
that it

And I'd be more than happy to take

Okay.

Do you recall ever having a

10

conversation with Mr.

Podesta in 2009 about a

11

hedge fund he was involved with?

12

A.

Yes,

13

Q.

Do you remember him discussing a

14

Mr.

15

I

do.

Coleman?
A.

As I

said in my deposition,

I don't

16

remember the name because it wouldn't have meant

17

anything to me.

18

Mr.

19

wouldn't have registered with me.

20
21
22

Podesta mentioned Mr.

Q.

Mr.

No disrespect.

Coleman by name,

but it

What did that discussion entail from

Podesta discussing Mr.
A.

I'm certain that

That Mr.

Coleman?

Podesta had become partners

23

with Mr.

Coleman on a new hedge fund.

24

going to be a commodities

25

excuse me -- precious metals specific fund.

It was

precious metals
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Q.

1

Now,

did you understand the fund to be

2

an open-ended mutual fund type situation,

3

i t a Reg D offering?

4

A.

At the time I

or was

can't recall whether or

5

not i t was mentioned to me that i t would be Reg D

6

or open end.

7

things now,

Obviously I'm more familiar with
and I

8

Q.

Do you remember the timeframe in 2009?

9

A.

First quarter 2009,

10

February.

11
12

probably around

Q.

And what else did Mr.

about his relationship with Mr.

A.

13

Podesta tell you
Coleman?

He said he was very enthusiastic about

14

being partners with this gentleman,

15

you know,

16

have a terrific product to put forth.

17

18

Q.

and that he,

thought that together they could really

Did -- now,

the offering was about?

did he explain to you what
Do you recall that?

19

A.

I'm not following your question.

20

Q.

Well,

21

was i t a situation that would own

precious metals?

A.

22

Yes,

i t was a precious metals fund,

and

23

I

think one of the things that sort of

24

differentiated i t from others was that they were

25

going to physically store the metals.
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1

Q.

Okay.

2

A.

That was my recollection.

3

Q.

So if

as we progress through 2009,

4

did you have any more conversation with

5

Mr.

Podesta?
A.

6

From time to time he and I would just

I mean,

we have -- we will talk about a

7

chat.

8

number of things,

9

of the things,

10

"Hey,

how is i t going with the

fund?"
Q.

11

12

and obviously that would be one

Now,

did he approach you about

marketing the fund to any of your clientele?

13

A.

He had asked if i t would be something

14

that I'd be willing to show to some of my contacts

15

in the institutional side of the business,

16

institutional buy-side clients.

17

"Absolutely,

18

you are involved in the project."

19

need to take a look a little deeper when the time

20

comes.

21

goes along with Mr.

22

And I

said,

I'd be more than willing to do so if
Obviously I

But there is a degree of credibility that

Q.

Okay.

Podesta being involved.

Now,

when you say "as time goes

23

along."

24

Search Dollars and Sense Fund,

25

probably,

Ultimately a hedge fund was named Street

by the end of 2010,

and there was
$25,

$30 million in
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1

that fund.

2

Do you remember specifically

3

Mr.

Podesta asking you about -- discussing that

4

fund with you?

5

A.

No.

6

Q.

Well,

let me just say,

if he came to

7

you with a fund that was five or six months old

8

with $20 million in assets under management,

9

that be something that would have piqued your

10

would

interest?
A.

11

It would be a tough thing to sell to

12

some of my clients because of the size of the

13

these clients.

14

such a small investment for them.

15

to own the fund.

16

another $20 million and be,

17

principal shareholder there.
Q.

18

Sure.

A $20 million fund,

it would be
They don't want

They don't want to put in
you know,

the

So -- and I have heard the term

19

used by you guys in the financial world but it has

20

"traction"?
A.

"Critical mass" is a better one,

23

Q.

Describe what "critical mass" is.

24

A.

Essentially you need to have a

21
22

25

but,

okay.

certain -- it's a catch-22 a lot of times for
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1

funds in that you need to have a certain amount of

2

money under management to attract bigger investors

3

into your fund.

4

difficult things that funds have when they start

5

to launch is,

6

larger clients," because a large client isn't

7

going to get involved in a fund that's doesn't

8

have a certain -- which is crazy that we are

9

talking about $20,

10

"When can we start going after

amount of money,

11

Q.

It's really one of the most

$25 million as such a small

but ...

That's what I

am talking about is,

12

are seven months into the fund in March 2010.

13

There is $25,

14

that that was a good start?
A.

15

$35 million.

Is i t your opinion

That's moving in the right direction.

16

I mean,

in seven months,

17

amount of money to raise at that point.

18

You know,

that's a really good

these things multiply

19

exponentially.

20

the hardest $25 million to get.

21

said,

22

good start,

23

The first $25 million dollars is
After that,

it multiplies exponentially.

Q.

we

as I

That's a very

though.
And in your mind were -- was Street

24

Search Dollars and Sense Fund gaining critical

25

mass at that point?
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A.

1

I would say,

yes,

you were definitely

2

getting to the level where one might -- some of my

3

smaller clients might have started to get

4

interested in a small investment.

5

larger clients wouldn't have really been there

6

yet.
Q.

7

Some of my

Was there anything unique about the

8

fund,

the asset class involved in the fund or the

9

asset

the fund was involved in a certain asset

10

class?

11

A.

Well,

yeah.

I

mean precious metals had

12

been performing extremely well,

13

a

14

asset class.

lot of people starting to be attracted to that

15
16

so there had been

Q.

Were you aware that Mr.

Podesta was no

longer involved with the fund after March of 2010?

17

A.

I

was not.

18

Q.

Would you have -- was there any desire

19

by you after that time to promote the fund or

20

suggest the fund to any of your investors if

21

Mr.

22
23
24

25

Podesta was not involved?
A.

There would be no reason for me to do

Q.

I'm trying to categorize this.

so.

there a

financial community in Wall Street

Is
you
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1

worked on what they called Wall Street;

2

right?

3

A.

Correct.

4

Q.

Is there,

5

Yes,

A.

it's a small community,

but a lot

of people know a lot of other people.
Okay.

Q.

8

9

the Wall

Street financial community?

6

7

what they call,

is that

And is Mr.

Podesta part of that

community?

10

A.

Yes,

11

Q.

And you're part of that community?

12

A.

Yes,

13

Q.

And how long have you been part of that

14

he is.

I am.

community?

15

A.

Too long.

16

Q.

Do you have an opinion as to whether or

17

not Mr.

18

community?

20 years.

Podesta has a reputation in that

19

A.

Yes,

I do.

20

Q.

And I'm talking about a reputation for

21

raising -- successfully raising assets for

22

managers and other investments;

23

THE COURT:

24

MR.

25

Honor.

I

GOURLEY:

is that correct?

Hold it just a second.
I'm going to object,

Your

think he's going into character
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1

evidence,

which I

guess he's allowed to go into,

2

but he just changed the question to the raising of

3

capital.
THE COURT:

4

That objection is sustained.

5

Reputation evidence is limited to one specific

6

topic,

7

reputation.

truthfulness or character related to

8

MR.

9

THE COURT:

10

Okay.
Otherwise reputation evidence is

not generally admissible.

11

MR.

12

Q.

13

CLARK:

have,

14

CLARK:

Okay.

BY MR.

CLARK:

Your Honor.

Mr. Moscou,

that's all I

thank you.
THE COURT:

Just a minute,

15

Mr.

16

questions before you --

Mr. Moscou.

Gourley has an opportunity to ask you some

17

Cross examination,

18
19

Thank you,

MR.

GOURLEY:

Mr.

Gourley.

Thank you very much,

Your

Honor.

20

21
22

CROSS EXAMINATION
BY MR.

GOURLEY:

23

Q.

Good morning,

Mr.

24

A.

Good morning,

sir.

25

Q.

Now,

Moscou.

I want to make sure we have got
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1

our timing right.

2

early 2009 when you say Mr.

3

was starting a

4

A.

Isn't it correct that it was in

fund;

isn't that correct?

Whether it was starting or starting an

5

involvement with the fund,

6

exact wording.

7

8
9

10
11

Q.

Podesta mentioned he

I

can't recall the

But that's the general idea.
Let's pull out Mr.

Okay.

Moscou's

deposition.
THE COURT:
MR.

What's the -That's the invoice,

GOURLEY:

sorry.

Probably don't care about that.

12

THE COURT:

13

deposition -- January 6,

14

Jonathan Moscou to be published.

15

This is the January 12
2012,

You may proceed,

16

MR.

17

Q.

GOURLEY:
BY MR.

Mr.

Thank you,

GOURLEY:

Mr.

deposition of

Gourley.
Your Honor.
Moscou,

I will

18

request that you go to page 10 of your deposition.

19

And let's look at line 13.

20

Do you remember the following question

21

being asked and the following answer being given:

22
23
24

25

"Can you please tell me when you were
approached by Mr.

Jeff Podesta?

"Answer:

Early 2009 I

think was when

Jeff mentioned he was starting a fund."
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Do you see that?

1

2

A.

Yes,

3

Q.

Does that refresh your recollection as

sir.

4

to whether or not you were talking about a new

5

fund?
A.

6

Again,

I

-- in my deposition this is

7

certainly what I

8

starting a

9

what he had originally told me,

10

Q.

But,

Mr.

13

not yet launched?

15
16

17
18

yes,

fund,

cannot tell you
said.

Mr. Moscou,

that

Podesta communicated to you that the fund had

A.

I

don't believe that the fund had

launched.
Q.

So that is correct;

he had mentioned it

had not yet launched?
A.

I'm not sure if Mr.

19

it had not launched,

20

mentioned it had launched.

21

it had not launched.

but I

Q.

Certainly.

23

A.

It's a little

24

Q.

I understand.

your deposition.

Podesta mentioned

don't know if he
So I had assumed that

Does that make sense to you?

22

25

I

this is what I

Is it also correct,

12

14

Whether or not he was

fund or becoming involved in a

for certain.

11

said.

Let's go to --

Let's go to page 13 of

Going to line 7,

do you remember
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1

the following question being asked and the

2

following answer be given:
All right.

"Question:

3

And what was

4

communicated during these subsequent

5

conversations?
"Answer:

6
7

That the fund had not

launched yet."
Did you see that?

8

9

A.

Yes.

10

Q.

Does that refresh your recollection?

11

A.

Yes,

12

launched.

13

14

the management fund had not

Q.

Okay.

All right.

what happened in 2010.

Then let's deal with

I'm jumping to the end.

15

A.

Okay.

16

Q.

But I want to make sure.

17

negatives in your answer.

18

have got the record correct.

20

I want to make sure we

Isn't it correct that Mr.

19

We have some

Podesta told

you in 2010 that the fund was not launching?

21

A.

That the fund was not launching.

22

not sure if it was -- Counsel,

23

involvement in this may not be as detailed as

24

you'd like it to be.

25

Mr.

I'm

in all honesty my

And my conversations with

Podesta probably were not as probing to get
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1

the exact machinations as to what was going on in

2

the fund as would allow me to answer these things

3

in a much more distinct and accurate fashion.

4

This is mostly my recollection as best I

5

putting together what I could figure.

can and

I don't believe that the fund was

6

7

launching or that the fund had launched.

8

know if it had gone live.

9

ever actually started trading.

I don't

I don't believe that it
And when I

say

10

"trading," I don't mean necessarily on exchange,

11

but buying and selling metals for the fund.

Q.

12

I

understand,

Mr. Moscou.

Now,

but you

13

do remember me taking your deposition in this

14

case?

15

A.

Yes.

16

Q.

And you swore to tell the truth?

17

A.

Oh,

18

Q.

And you did tell the truth?

19

A.

I'm doing my best.

20

Q.

All right.

yes.

21

deposition,

22

to the -- make sure I

23
24

25

line 15

Okay.

Yes.

Let's go to page 25 of your
excuse me.

I

referred you

have got this right.
Page -- excuse me.

Line

15:
"Question:

Did Mr.

Podesta call you or
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1

what was the nature of the communication?
"Answer:

2

In one of our

3

conversations -- you know,

Jeff and I have a

4

personal relationship -- in one of our

5

conversations he had mentioned that the fund was

6

no longer going to be launching."
Do you see that?

7
8

A.

Yes.

9

Q.

Does that refresh your recollection as

10

to what was communicated to you in 2010?

11

A.

Yes.

12

Q.

Okay.

Yes.
All right.

Now,

13

Mr. Moscou,

14

professional reputation,

15

security offering like Dollars and Sense Growth

16

Fund limited partnership that you would consider

17

recommending it based on his reputation?

18

A.

that based upon Mr.

you mentioned,

Podesta's

if he came to you with a

I would consider recommending it based

19

on his reputation after I have done due diligence

20

myself.

21

Q.

All right.

And that's based upon -- I

22

think your terminology was "a degree of

23

credibility" with Mr.

24

A.

Correct.

25

Q.

Okay.

Podesta?
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MR.

1

2

CLARK:

Your Honor,

object.

3

THE COURT:

4

at here,

5

Exhibit No.

first.

Let me see what we are looking
The clerk has marked a proffered

175.

6

MR. GOURLEY:

7

THE COURT:

8

MR. GOURLEY:

9

I am going to

Yes,

Your Honor.

Mr. Gourley?
Your Honor,

do you want to

address this?
THE COURT:

10

Well, nothing has been offered

11

into evidence; it's only been marked.

12

objection at this point is premature.
MR. GOURLEY:

13

14

All right.

So any

May we approach,

Your Honor?

15

THE COURT:

You may.

(Bench conference.)

16

17

THE COURT:

Gentlemen,

for the benefit of

18

both counsel, the jury is once again asking

19

through the bailiff that counsel be specific, when

20

they're throwing around the names of the funds,

21

that they be specific as to which fund to keep

22

things clear for the jury.

23

Mr. Gourley,
MR.

24

25

GOURLEY:

you may proceed.

Thank you very much,

Your

Honor.
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Q.

1

BY MR.

GOURLEY:

Mr. Moscou,

2

testified as to,

3

Mr.

4

marked as Deposition Exhibit 175, which I will not

5

be offering into evidence.

Podesta.

Mr.

It's not an exhibit,

Gourley.

8

MR.

9

THE COURT:

All right.

GOURLEY:

You may inquire about the

10

witness's knowledge,

11

the contents of the document.

12
13

the credibility of

You've been handed what's been

THE COURT:

6

7

I ' l l call it,

you

MR.

GOURLEY:

but you may not inquire about

All right.

Thank you,

Your

Honor.

14

Q.

BY MR.

GOURLEY:

Mr. Moscou?

15

A.

Yes.

16

Q.

Do you have knowledge regarding a

17

suspension of securities license issued by New

18

York Stock Exchange in 1996,

19

regarding Mr.

1996,

Podesta?

20

A.

21

MR.

CLARK:

Objection.

Relevance.

22

THE COURT:

Overruled.

And the answer is

23
24

25

in,

No,

September 17,

I do not.

so it will remain.
Q.

BY MR.

CLARK:

Would knowledge of that

suspension change your opinion as to Mr.

Podesta's
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1

professional credibility?

A.

2

I would have to know more about the

3

suspension,

4

mistakes in our business.

5

regulations.

6

have made a lot of -- made a few mistakes who have

7

come back to have extremely terrific careers based

8

on trust and confidence.

10

again,

there are people who make
There are a lot of

There are a lot of good people who

Thank you.

Q.

9

but,

MR.

GOURLEY:

I have no further questions

11

for this witness.

12

THE COURT:

Mr.

MR.

That's a no,

13

Clark,

redirect.

Is that a

no?

14
15

Thank you.

CLARK:

Your Honor.

Thank

you.

16

THE COURT:

May this witness be excused?

17

MR.

I'm sorry.

18

Honor.

CLARK:

Yes,

he may,

Your

I'm sorry.

19

THE COURT:

20

MR.

21

THE COURT:

GOURLEY:

Mr.

Gourley.

Yes,

Your Honor.

Mr. Moscou,

thank you coming and

22

testifying.

23

any subpoena by which you were compelled to

24

appear,

25

courtroom as you choose.

You're excused.

You're released from

and you may either stay or remain in the
Be careful of the stairs
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1

as you step down.
THE WITNESS:

2

3

Appreciate that.

Thank you,

sir.

4
5
6
7
8
9

10
11
12
13
14
15

16
17

18
19
20
21
22
23
24
25
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Attorney for Defendants/Counterclaimant

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

PROFITS PLUS CAPITAL
MANAGEMENT, LLC, a Delaware limited
liability company; and DOLLARS AND
SENSE GROWTH FUND, LP, a Delaware
limited partnership; and ROBERT
COLEMAN, an individual,
Plaintiffs,
vs.
JEFFREY PODESTA, an individual; and
STREET SEARCH, LLC, a New Jersey
limited liability company,

Case No. CV OC 1014540

DEFENDANTS/COUNTERCLAIMANT'S REPLY
MEMORANDUM IN SUPPORT OF
MOTION FOR JUDGMENT
NOTWITHSTANDING THE
VERDICT,
OR IN THE ALTERNATIVE,
MOTION FOR NEW TRIAL

Defendants.
Judge Greenwood
JEFFREY PODESTA, an individual; and
STREET SEARCH, LLC, a New Jersey
limited liability company,
Counterclaimants,
vs.

DEFENDANTS/COUNTER-CLAIMANT'S REPLY MEMORANDUM IN SUPPORT OF MOTION
FOR JUDGMENT NOTWITHSTANDING THE VERDICT, OR IN THE ALTERNATIVE,
MOTION FOR NEW TRIAL - 1
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PROFITS PLUS CAPITAL
MANAGEMENT, LLC, a Delaware limited
liability company; and STREET SEARCH
DOLLARS AND SENSE GROWTH FUND,
LP, a Delaware limited partnership; f/n/a
DOLLARS AND SENSE GROWTH FUND,
LP, a Delaware limited partnership; and
ROBERT COLEMAN, an individual,
Counterdefendants,

******
COME NOW the Defendants/Counterclaimant, (collectively "Street Search") by and
through their attorney of record, and hereby provide the Court with their Reply Memorandum in
Support of Motion for JNOV, and in the alternative, Motion for New Trial.
SUPPLEMENT AL ARGUMENT
The sole basis for Coleman's opposition to Street Search's Motion for JNOV and New
Trial is premised on Coleman's misinterpretation of the verdict form.
Question No. 1: Has Street Search proved each of the propositions required of
Street Search to prove the existence of a contract between Street Search and
Profits Plus as alleged by Street Search.
Coleman argues the "as alleged by Street Search" language somehow distinguishes the
underlying question "was there a contract?" In other words, Coleman contends the " as alleged
by Street Search" language means the jury was only asked to decide whether a contract existed
with the terms alleged by Street Search, not whether or not there was a contract.

1. Coleman's Interpretation of Question 1 is wrong. In Count 1 of Coleman's amended
Complaint he asks the Court to, "enter a Declaratory Judgment that no contract exists between
any of the plaintiffs and any of the defendants." (Emphasis added) Coleman bore the burden to
DEFENDANTS/COUNTER-CLAIMANT'S REPLY MEMORANDUM IN SUPPORT OF MOTION
FOR JUDGMENT NOTWITHSTANDING THE VERDICT, OR IN THE ALTERNATIVE,
MOTION FOR NEW TRIAL - 2
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establish facts to support this claim there was no contract. Then, on March 28, 2012 Coleman
argued in support of his Motion for Entry of Judgment the Court should enter judgment on
Coleman's declaratory judgment claims because the jury had decided the issue of whether any
contract existed, the very issue Coleman raised in his declaratory judgment action.
However, in response to Podesta's Motion for JNOV and New Trial, Coleman reverses and
presents an entirely different argument. Now, Coleman argues the jury was asked only to address
and therefore only to decide Podesta's "version" of the contract. "In particular, the sole issue
before the jury was whether Street Search met its burden of proof to prove the existence and
breach of a contract as alleged by Street Search in its Counterclaim." 1 (Emphasis in original).
First, Coleman's interpretation ignores the very nature of the conflict-Coleman's
declaratory judgment action in which he claims no contract existed. Coleman claimed there was
no contract and Street Search claimed there was; so, the first question the jury was asked was
who was right? A "no" response to Question 1 meant that the jury found there was no contract
whatsoever.
Coleman's interpretation is also grammatically incorrect.
The special verdict form refers to "a contract," not "the contact."
Question No. 1: Has Street Search proved each of the propositions required of
Street Search to prove the existence of a contract between Street Search and
Profits Plus as alleged by Street Search.

1

PLAINTIFFS/COUNTERDEFENDANTS OBJECTION TO DEFENDANTS/COUNTERCLAIMANT'S
MOTION FOR JUDGMENT NOTWITHSTANDING THE VERDICT OR IN THE ALTERNATIVE MOTION
FOR NEW TRIAL, p. 4.

DEFENDANTS/COUNTER-CLAIMANT'S REPLY MEMORANDUM IN SUPPORT OF MOTION
FOR JUDGMENT NOTWITHSTANDING THE VERDICT, OR IN THE ALTERNATIVE,
MOTION FOR NEW TRIAL - 3
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According to Dictionary.com, "a" is considered an "indefinite article" that when placed
preceding a noun, means no certain or particular one of the noun referenced. Conversely, "the"
is a "definite article," which when used before a noun specifies that particular noun.
"a." indefinite article
1. not any particular or certain one of a class or group: a man; a chemical; a
house.
"the." definite article
1. (used, especially before a noun, with a specifying or particularizing effect, as
opposed to the indefinite or generalizing force of the indefinite article a or an; the
book you gave me; Come into the house.
The jury was asked to determine whether "a" contracted existed "as alleged by Street
Search," not whether "the" contract existed "as alleged by Street Search."
Clearly the Court understood the distinction. When considering whether to enter
declaratory judgment during the March 28, 2012 hearing, the Court indicated during oral argument
that the Court understood the jury was asked whether any contract existed, because if the jury was
asked about a particular "version" as Coleman argues, then the Court would have to have
considered whether any other "version" could have existed that would have prevented the Court
from entering declaratory judgments on Counts 1 and 2. The Court indicated it was entering
declaratory judgment on each of Coleman's declaratory judgment claims, and was doing so based
on the jury's finding that no contract existed. The Court obviously did not consider the "as alleged
by Street Search," language as somehow distinguishing Street Search's claims from those of the
Plaintiffs.

DEFENDANTS/COUNTER-CLAIMANT'S REPLY MEMORANDUM IN SUPPORT OF MOTION
FOR JUDGMENT NOTWITHSTANDING THE VERDICT, OR IN THE ALTERNATIVE,
MOTION FOR NEW TRIAL - 4
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2. Street Search Argued the Proper Standard for JNOV. Once again, it is hard to imagine
any basis to support the jury's finding that no contract existed when in fact Coleman admitted
there was a contract.

The arrangement or agreement between you and I was based on your ability to raise capital. We were tc
share the net fees on capital we both raised. The fact is since August 2009, you have not brought any

Exhibit RR.
The only reason the jury was asked whether or not a contract existed was based on
Coleman's declaratory judgment claim in Court 1. Coleman could have conceded, as he
admitted in Exhibit RR and other exhibits, that a contract existed, but then defended and argued
the contract was limited to the terms he claimed and not as claimed by Street Search. However,
Coleman chose to assert that no contract existed.
Coleman argues that Street Search "essentially asks the court to reweigh the evidence and
pass on the credibility of the various trial witnesses" regarding Street Search's Motion for JNOV.
However, that contention is not even remotely accurate. Street Search argues no reasonable juror
could have concluded that no contract existed based on Coleman's admissions in several e-mails.
The arrangement or agreement between you and I was based on your abilib'. to raise capital. We were tc
share the net fees on capital we both raised. The fact is since August 2009. you have not brought any

Even applying the JNOV standard that requires the Court to "draw all inferences in favor of the
non-moving party," the Court does not have to ignore admissions made by the non-moving party.
If a party, as did Coleman, admits there was a contract, the only reasonable inference to which
Coleman is entitled must be derived from the evidence-his admission there was a contract. The
only reasonable inference is a person does not admit to the existence of a contractual relationship
if the person did not believe there was a contract.

DEFENDANTS/COUNTER-CLAIMANT'S REPLY MEMORANDUM IN SUPPORT OF MOTION
FOR JUDGMENT NOTWITHSTANDING THE VERDICT, OR IN THE ALTERNATIVE,
MOTION FOR NEW TRIAL - 5
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Finally, Coleman's argument in opposition to the motion for JNOV is based solely on
Coleman's erroneous conclusion the jury was specifically asked to decide the existence of the
contract, as alleged by Street Search. However, as argued above, such an argument lacks both
factual and grammatical support.

3. The Court Must Enter JNOV As The Evidence Is Uncontraverted That Some Form Of
Contract Existed. Where two parties disagree on the terms of an oral contract, if the "meeting
of the minds" standard was absolute, one party could avoid the contract simply by claiming there
was no agreement on a particular term. That party, despite evidence that a contract existed,
could easily avoid any contractual liability just by claiming a single term was in dispute.
Moreover, jurors, faced with determining whether an oral contact existed, could conclude that no
contract existed alone based on the parties conflicting testimony, instead of considering the
evidence and weighing the credibility of the witnesses as they are directed to do. In other words,
the jury could conclude its job was easy because as each side has a different story there
obviously was no meeting of the minds-essentially, "check the box and go home," as Mr.
Gourley suggested during oral argument.
However, in at least two cases, the Idaho Supreme Court has ruled oral contracts existed,
despite conflicts as to a particular term. In General Auto Parts Co., Inc. v. Genuine Parts Co.,
979 P.2d 1207, (1999), the Supreme Court ruled that notwithstanding a lack of meeting of the
minds on a particular term of an oral contract, there nonetheless was a contract, which was
enforceable.
The general rule is that a contract is enforceable if it is "complete, definite and
certain in all its material terms, or contain[ s] provisions which are capable in
themselves of being reduced to certainty." Giacobbi Square v. PEK Corp., 105
DEFENDANTS/COUNTER-CLAIMANT'S REPLYMEMORANDUM IN SUPPORT OF MOTION
FOR JUDGMENT NOTWITHSTANDING THE VERDICT, OR IN THE ALTERNATIVE,
MOTION FOR NEW TRIAL - 6
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Idaho 346, 348, 670 P.2d 51, 53 (1983) (emphasis omitted). "[C]ourts will not
hold the contracting parties to a standard ofabsolute certainty relative to every
detail ofa contract. Rather only reasonable certainty is necessary before a
contract will be given legal effect."
General Auto Parts Co., Inc. v. Genuine Parts Co., 979 P.2d at 1215. (Emphasis added.)
Additionally, in Mackay v. Four Rivers Packing Co. Docket No. 35974, (2011), when
considering a "meeting of the minds" jury instruction, the Supreme Court recognized that "some
form" of employment contract existed because Mackay was obviously employed by for Four
Rivers Packing Company.
Four Rivers' argument ignores an obvious point. It is undisputed that Four Rivers
employed Mackay. Thus, some form of employment contract necessarily existed
between the parties. The dispute at trial actually centered on the question whether
the terms of that contract included a mutual agreement as to the duration of
Mackay's employment.
Mackay v. Four Rivers Packing Co., page 16.
In this case "some form" of a contract existed because Coleman admitted such a contract
existed. The issue at trial, as was the case in Mackay, was the terms of the contract, which the
jury never decided, having found erroneously that no contract existed. Additionally a contract
existed with "reasonable certainty" because Coleman admitted there was contract and Coleman
paid Street Search for its performance. While "A district court will deny aj.n.o.v. motion 'if
there is evidence of sufficient quantity and probative value that reasonable minds could have
reached a similar conclusion to that of the jury'," there was zero evidence whatsoever to support
Coleman's claim there was no contract. No "reasonable minds," when considering Coleman's
admission cited above that there was an agreement, could have reached the same conclusion as
did this jury and therefore JNOV is warranted.
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4. Street Search Argued The Correct Standard For A New Trial. In support of its Motion
for New Trial, Street Search cites to the Supreme. Court's standard for granting a motion for new
trial in Craig Johnson v. Floyd Town Architects, 142 Idaho 797, 802, 134 P.3d 648, 653 (2006).
In ruling on a motion, "the trial judge may grant a new trial based on I.R.C.P.
Rule 59(a)(6) where, after he has weighed all the evidence, including his own
determination of the credibility of the witnesses, he concludes that the verdict is
not in accord with his assessment of the clear weight of the evidence." Quick v.
Crane, 111Idaho759, 766, 727 P.2d 1187, 1194 (1986).
Coleman argues the new trial standard stated in Lanham v. Idaho Power Co., 130 Idaho
486, 943 P.2d 912 (1997), decided nine years before the Craig Johnson case is somehow
applicable. Coleman is critical Street Search's argument and claims Street Search has failed to
address the "two-prong" standard in Lanham. "There is however no assertion that 'the verdict is
against the clear weight of the evidence and that the ends of justice would be served by vacating
the verdict' such that the Court could conclude that a 'retrial would produce a different result'. " 2
(Underline in original.)
Coleman however overlooks the clear language of the Craig Johnson decision where the
Supreme Court disregarded the "two prong" standard and ignored what appears to be superfluous
and unnecessary language from Lanham. If the District Court finds the verdict is "not in accord
with his assessment of the clear weight of the evidence," then it is implied the "ends of justice
would be served by vacating the verdict." Obviously, allowing a verdict to stand that was not in
accord with the clear weight of the evidence would never serve the ends of justice. The Craig

2

PLAINTIFFS/COUNTERDEFENDANTS OBJECTION TO DEFENDANTS/COUNTERCLAIMANT'S
MOTION FOR JUDGMENT NOTWITHSTANDING THE VERDICT OR IN THE ALTERNATIVE MOTION
FOR NEW TRIAL, p. 7.
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Johnson Court clearly decided that requiring a lower court to make a specific finding that is
nothing more than restating the obvious is superfluous and unnecessary.
Moreover, if the Court were to find the verdict is "not in accord with his assessment of
the clear weight of the evidence," then the logical conclusion is some force, other than the logical
and reasoned interpretation of the evidence caused the particular result. Why would a lower
court have to specify it believed a "retrial would produce a different result," after having found
the verdict was against the clear weight of the evidence? Again, implicit in a ruling ''the verdict
is not in accord with his assessment of the clear weight of the evidence," is a new trial is
warranted and a different result is likely. Again, why would it be necessary for a lower court to
have to restate the obvious?
Street Search cited to the applicable standard as stated by the Supreme Court in Craig
Johnson and Coleman has offered nothing to support his argument this Court should apply the
archaic Lanham standard.
5. Street Search is entitled to a new trial according to Rule 59(A)(6), IRCP. Coleman's

argument opposing Street Search's Motion for New Trial is based again on the erroneous
contention the jury was only asked to consider Street Search' s version of the contract. As an
example, Coleman notes that Profits Plus paid Street Search a 1099, which Coleman claims
supports his contention that there was never an agreement regarding an equal equity interest.
However, delivering a 1099 to Street Search directly contradicts Coleman's claim there was no
contract. The rest of Coleman arguments; Podesta did not draft a single document claiming an
ownership interest, (Podesta did actually claim that interest in several e-mails); or that Podesta
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failed to disclose Podesta's involvement in the Street Search Fund in his U4,3 only address the
equal equity issue. Coleman fails to identify any evidence that could in any manner be construed
to establish there was no contract as he claims in Count 1.
"[T]he trial judge may grant a new trial based on I.R.C.P. Rule 59(a)(6) where, after he
has weighed all the evidence, including his own determination of the credibility of the witnesses,
he concludes that the verdict is not in accord with his assessment of the clear weight of the
evidence." Craig Johnson v. Floyd Town Architects, 142 Idaho 797, 802, 134 P.3d 648, 653,
(2006). The jury was asked whether or not there was a contract, so when considering whether or
not to grant a new trial, the Court must consider whether the jury's finding there was no contract
is in accord with the Court's assessment of the clear weight of the evidence. Considering
Coleman admitted there was a contract in several e-mails and Coleman paid Street Search for its
performance according to a contract, the clear weight of the evidence establishes there was a
contract-the very question the jury was asked to answer. Consequently, the verdict is not
supported by any evidence and therfore Street Search is entitled to a new trial.
6. Street Search is entitled to a new trial according to Rule 59(A)(l), IRCP. Contrary to

Coleman's assertion, "Indeed, Mr. Moscou did testify as to Mr. Podesta's professional
reputation for successfully raising capital," Mr. Moscou did not. Mr. Moscou testified he would

have considered and possibly recommended the Street Search Fund to his investor clients based
on Moscou's personal relationship with Mr. Podesta, not on Podesta's reputation for raising
3

It is still unclear just what relevance Podesta's U4 document has to this case. First, the Court concluded that Mr.
Podesta did not need any securities license to market the Street Search Fund. Second, Street Search was the party to
the agreement at issue, so what duty did Podesta have to report Street Search's business on his personal U4?
Obviously, Coleman was operating GoldSilverVault, LLC, but Coleman never reported this business on his U4 as he
conceded at trial.
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capital. Moreover, Podesta's "reputation" for raising capital does not have anything to do with
evidence of Podesta's reputation for "truthfulness or untruthfulness." Clearly, the transcript
established Podesta never "opened the door" thereby allowing the subsequent attack on his
reputation for truthfulness by the introduction of specific instances of conduct. However, the
Court allowed evidence of Podesta' s NYSA sanction and previous lawsuits, none of which were
relevant to this case.
Coleman also misrepresents the scope of the use of Podesta's two previous lawsuits at
trial. "Thereafter, apart from cross-examination into the failure to disclose these lawsuits,
Counterdefendants avoided any additional reference to the failure to disclose the lawsuits in its
presentation of the evidence and closing argument." However, this statement is not true. Mr.
Gourley specifically inquired from Mr. Coleman about Coleman's knowledge of these lawsuits when
Mr. Gourley called Mr. Coleman in rebuttal.
Considering the verdict that no contract existed in light of the overwhelming testimony to
the contrary, the jury was apparently motivated by other factors. Under the circumstances, the
jury was obviously persuaded by impeachment evidence that never should have been allowed.

CONCLUSION
Again, Street Search respectfully requests that the Court GRANT its Motion for JNOV
and rule as a matter of law a contract existed. A new trial is also warranted as a verdict that no
contract existed is not in accord with the clear weight of the evidence.
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RESPECTFULLY SUBMITTED this 18th day of April, 2012.
CLARK & ASSOCIATES, ATTORNEYS

nc R. Clark
For the Defendants/Counterclaimant

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 18th day of April, 2012, I served the foregoing, by
having a true and complete copy delivered via facsimile transmission to:

Kimbell D. Gourley
TROUT JONES GLEDHILL
FUHRMAN & GOURLEY, P.A.
The 9th & Idaho Center
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, 10 83701

Eric R. Clark
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CHRISTOPHER D. RICH, Clerk

ERIC R. CLARK, Esq.
CLARK & ASSOCIATES, ATTORNEYS
P.O. Box 2504
Eagle, ID 83616
Office: 208-830-8084
Fax: 208-939-7136
Idaho State Bar No. 4697

By JAMIE RANDALL
DEPUTY

Attorney for Defendants/Counterclaimant/Appellants
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

PROFITS PLUS CAPITAL
MANAGEMENT, LLC, a Delaware limited
liability company; and DOLLARS AND
SENSE GROWTH FUND, LP, a Delaware
limited partnership; and ROBERT COLEMAN, an
individual,

Case No. CV OC 1014540

NOTICE OF APPEAL

Plaintiffs-Counterdefendants-Respondents,
vs.
Judge Greenwood
JEFFREY PODESTA, an individual; and
STREET SEARCH, LLC, a New Jersey
limited liability company,
Defendants-Counterclaimants-Appellants.

******
TO: THE ABOVE-NAMED RESPONDENTS PROFITS PLUS CAPITAL MANAGEMENT,
LLC, DOLLARS AND SENSE GROWTH FUND, LP, and ROBERT COLEMAN
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NOTICE IS HEREBY GIVEN THAT:
1.

The Defendants Jeffrey Podesta, and Street Search, LLC, and Counterclaimant

Street Search, LLC appeal against the above-named Plaintiffs and Counterdefendants to the
Idaho Supreme Court from the judgment entered April 5, 2012 by the Honorable Richard D.
Greenwood, District Judge.
2.

Jeffrey Podesta and Street Search, LLC, hereby appeal as a matter of right to the

Idaho Supreme Court from the above-referenced Judgment, which is deemed to include all
interlocutory judgments, orders and decrees as provided under Idaho Appellate Rule 17(e).
Jeffrey Podesta and Street Search, LLC, have a right to appeal as the Judgment described in
paragraph 1 is an appealable order as defined in Idaho Appellate Rule 1 l(a)(l).
3.

Issues on Appeal.

Whether there was personal jurisdiction over Jeffrey Podesta in Idaho?
Whether there was personal jurisdiction over Street Search, LLC, in Idaho?
Whether the Trial Court erred when it entered declaratory judgments on Counts One,
Two and Three of the Plaintiffs' Amended Complaint?
Whether there was good cause to exclude Defendants/Counterclaimant's expert witnesses
or did Plaintiffs' counsel's comments affect the substantial rights of the Defendants/Counterclaimant?
Whether there were evidentiary errors at trial that denied Jeffrey Podesta and Street
Search, LLC a fair trial?
Whether the verdict was in accord with the clear weight of the evidence?
Whether there was substantial evidence to support the verdict?
NOTICE OF APPEAL - 2
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Whether the Appellants are entitled to attorney fees on appeal?
4.

The Appellants request the following transcripts:
A. Transcript of the entire trial, except vor dire.

B. November 8, 2010 Motion to Dismiss Hearing.
C. January 9, 2012 Motion in Limine Hearing.
D. January 19, 2012 Motion in Limine Hearing.
E.

January 26, 2012 Motion in Limine Hearing.

F.

February 1, 2012 Motion in Limine Hearing.

G. February 15, 2012 (4:30 p.m.) re Plaintiffs' Motion for Sanctions.
H. March 28, 2010 Motion for Entry of Judgment Hearing.
5.

Clerk's Record. The Appellants request, according to Rule 28, IAR, the Clerk

prepare the "standard record" identified in Rule 28(b)(1 ), IAR, and include the following
additional documents:
Date filed
10/12/2010
10/12/2010
12/17/2010
10/29/2010
04/21/2011
05/23/2011
06/09/2011
11/02/2011
01/23/2012
01/23/2012

Description
Affidavit of Jeff Podesta Filed In Support of Defendants' Motion to
Dismiss
Defendant's Motion To Dismiss
Memorandum Opinion and Order Re: Defendant's Motion to
Dismiss
Affidavit of Robert Coleman
Affidavit Of Robert Coleman
Third Affidavit of Robert Coleman
Fourth Affidavit of Robert Coleman
Fifth Affidavit of Robert Coleman
Motion in Limine Re Jeffrey Podesta's FNRA Report
Affidavit of Eric Clark in Support of Motion
Copies ofDefendants/Counterclaimant's proposed jury instructions
Copies of all exhibits admitted
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Copies of all Defendants/Counterclaimant' s exhibits that were offered but
not admitted
Jury instructions given

6.

I certify:
(a) That a copy of this Notice of Appeal and request for transcripts has been served on

the reporter.
(b) ( 1) That the clerk of the district court has been paid the estimated fee for preparation
of the reporter's transcript and any additional documents requested in the Appeal.
(c) That service has been made upon all parties required to be served pursuant to Rule
20.
RESPECTFULLY SUBMITTED this 17th day of May, 2012.

Eric R. Clark
Attorney for Appellants
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 17th day of May, 2012, I served the foregoing, by
having a true and complete copy delivered via facsimile transmission to:
Kimbell D. Gourley
TROUT JONES GLEDHILL
FUHRMAN & GOURLEY, P.A.
The 9th & Idaho Center
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, ID 83701
and by mailing a copy to the court reporter at:

Fran Morris
Ada County Transcript Dept.
Ada County Courthouse
200 W. Front St., Room 4171
Boise, ID 83 702

ERIC R. CLARK

NOTICE OF APPEAL - 5
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CHRISTOPHER D. RICH, C erk

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRicf&r~:P~~HNSON

1

2

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

3
4

5
6
7

PROFITS PLUS CAPITAL MANAGEMENT,
LLC, a Delaware limited liability company; and
DOLLARS AND SENSE GROWTH FUND,
LP, a Delaware limited partnership; and
ROBERT COLEMAN, an individual,

8

Plaintiffs,

Case No. CV-OC-10-14540

9

10

vs.

MEMORANDUM DECISION
AND ORDER RE MOTION FOR JNOV
AND NEW TRIAL

11
12

JEFFREY PODESTA, an individual; and
STREET SEARCH, LLC, a New Jersey limited
liability company,

13

Defendants.
14
15
16

JEFFREY PODESTA, an individual; and
STREET SEARCH, LLC, a New Jersey limited
liability company,

17
18
19
20
21

22
23

Counterclaimants,
vs.
PROFITS PLUS CAPITAL MANAGEMENT,
LLC, a Delaware limited liability company; and
STREET SEARCH DOLLARS AND SENSE
GROWTH FUND, LP, a Delaware limited
partnership f/n/a DOLLARS AND SENSE
GROWTH FUND, LP, a Delaware limited
partnership; and ROBERT COLEMAN; and
ROBERT COLEMAN, an individual,

24

Counterdefendants.
25
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1

2

This case was commenced by Plaintiffs Robert Coleman, Profits Plus, and Dollars and

3

Sense Growth Fund filing a declaratory judgment action asking this Court to enter judgment

4

declaring that no contract existed between the Plaintiffs and either of the Defendants Jeffrey

5

Podesta or Street Search. For convenience, plaintiffs are sometimes referred to collectively as

6

"Coleman." Defendants counterclaimed seeking damages for breach of contract, fraud,

7

constructive fraud, and breach of fiduciary duties. The Court instructed the jury on the claims by
8

Street Search against Profits Plus for breach of contract and breach of fiduciary duties. The jury
9

10

was further instructed on Profits Plus's defenses of equitable estoppel and fraud. Following

11

seven (7) days of trial, the matter was submitted to the jury. The jury returned a special verdict

12

on day eight (8) finding that no contract existed. This matter is now before the Court on

13

Defendant's post-trial motions for judgment notwithstanding the verdict and alternative motion

14

for new trial following a jury trial. Also pending is Plaintiffs' motion for attorney fees.

15

I. APPLICABLE LEGAL STANDARDS AND DISCUSSION

16

A.

Motion for Judgment Notwithstanding the Verdict

17

In ruling on a motion for judgment n.o.v., this Court must determine whether, admitting
18
19

the truth of the adverse evidence and drawing every legitimate inference most favorably to the

20

opposing party, there exists substantial evidence to justify submitting the case to the jury. In

21

making the motion for judgment n.o.v., defendants necessarily admitted the truth of all of

22

plaintiffs' evidence and every legitimate inference that could be drawn from it, in light most

23

favorable to plaintiffs. Quick v. Crane, 111 Idaho 759, 727 P.2d 1187 (1986).

24
25

26

A jury verdict must be upheld if there is evidence of sufficient quantity and
probative value that reasonable minds could have reached a similar conclusion to
MEMORANDUM DECISION AND ORDER RE: MOTION FOR JNOV AND NEW TRIAL - PAGE 2
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1

2
3

that of the jury. In reviewing a grant or denial of a motion for JNOV the court may
not reweigh evidence, consider witness credibility, or compare its factual findings
with that of the jury. The court reviews the facts as ifthe moving party had
admitted any adverse facts, drawing reasonable inferences in favor of the nonmoving party.

4

Bratton v. Scott, 150 Idaho 530, 535, 248 P.3d 1265, 1270 (2011) (quoting Gillingham Constr.,

5

Inc. v. Newby-Wiggins Constr., Inc., 142 Idaho 15, 20, 121P.3d946, 951 (2005)).

6
7

The substantial evidence test does not require the evidence be uncontradicted. It requires

8

only that the evidence be of sufficient quantity and probative value that reasonable minds could

9

conclude that a verdict in favor of the party against whom the motion is made is proper.

10
11

Waterman v. Nationwide Mut. Ins. Co., 146 Idaho 667, 201 P.3d 640 (2009) (internal citations
omitted). The question of whether sufficient evidence exists to sustain the verdict is a question

12

oflaw. Bott v. Idaho State Bldg Auth., 128 Idaho 580, 587, 917 P.2d 737, 743 (1996).
13

Podesta's motion for JNOV is based on the proposition that a jury was compelled by the
14
15

evidence to find the existence of a contract. In support, Podesta quotes several e-mails between

16

Coleman and Podesta which tend to show the existence of a contract or agreement of some sort.

17

He also points to evidence impeaching some of Coleman's testimony. What he does not do is

18

discuss all of the evidence in the case. Included in this evidence is testimony from Coleman that

19

there was never an agreement to share ownership of Dollars and Sense Growth Fund. The jury

20

also had before it the partnership agreement of Dollars and Sense. The partnership agreement

21

was amended twice; once to change its name to Street Search Dollars and Sense Growth Fund;
22

and once to change it back. On neither occasion was a change made to make either Podesta or
23

24
25
26

his company a general partner. Yet, the contract that Podesta said he would prove was an
agreement to make his company, Street Search, a 50% owner of Dollars and Sense. Coleman
MEMORANDUM DECISION AND ORDER RE: MOTION FOR JNOV AND NEW TRIAL - PAGE 3
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'

testified that any agreement was simply for sharing of revenue from Street Search, not
1

2

ownership. This testimony is consistent with the e-mail evidence cited by Podesta.

3

Jury instructions number 16 through 28 outlined the contract issues the jury needed to

4

decide in this case. Among other things, the jury was instructed on the formation of contracts

5

and the necessity of mutual agreement by all parties to the essential terms of the contract.

6

Instruction number 17. The jury was also given the "meeting of the minds" instruction. There is

7

substantial, even if conflicting, evidence from which a jury could conclude that both parties
8

thought they had a contract, but that the contract each party had in mind was different from the
9

10

contract the other party had in mind. Under the instructions this would lead to a finding of no

11

contract. There is also evidence, from both parties, of a contract in existence early in 2009 for

12

the formation and marketing of an open-ended mutual fund. 1 The effort to create an open-ended

13

mutual fund was unsuccessful. There were discussions, including e-mails, between Coleman and

14

Podesta concerning marketing the existing fund. The exact nature of the relationship between the

15

parties from July 2009 forward is hardly crystal-clear in the evidence. While the conversations

16

and transactions between the parties are evidence of the contract, it is not conclusive evidence.
17

In summary, the evidence is hardly overwhelming that a contract existed. A jury could
18
19

certainly find on the evidence in this case that the parties failed in their attempt to create a

20

binding contract. The parties did not request, and the Court did not instruct the jury, to make any

21

determinations in the absence of the finding of the contract. The motion for JNOV is denied.

22
23

24
25
26

1

In the evidence, Coleman's original fund, Dollars and Sense, is referred to as a "Reg D" fund, hedge fund, or closed
fund. This fund had severe restrictions on marketing and eligibility of persons to invest in the fund. The proposed
"open-end" fund would be able to market to the general public. It also required more extensive regulatory filings
and expense to start up.
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B. Motion for New Trial
1

2

l.R.C.P. 59 sets forth seven (7) grounds for granting a new trial. Defendants have moved

3

for a new trial based on two of them- 59 (a)(l) and 59 (a)(6). In general, a motion for new trial

4

requires the exercise of discretion by the trial judge. The ability of a trial court to grant a new

5

trial serves as an integral part of the jury trial process. It exists to insure, so far as is humanly

6

possible, a fair trial. The Court is instructed that, on the one hand, that it does not sit to approve

7

miscarriages of justice when they occur in the courtroom. On the other hand, respect for the
8

collective wisdom of the jury and the function entrusted to it under our constitution suggests that
9

10

the Court should, in most cases, accept the jury's findings even though the Court may have

11

doubts about some of their conclusions. Quick v. Crane, 111 Idaho 759, 727 P.2d 1187 (1986).

12

A trial judge must state the reasons for granting or denying a motion for a new trial, unless the

13

reasons are obvious from the record. Crowley v. Critchfield, 145 Idaho 509, 181 P.3d 435

14

(2007). Not every error that occurs in the course of a trial justifies setting aside a verdict in

15

favor of a new trial. LR. C.P 61.

16

Each of these grounds will be discussed in turn.
17

a. l.R.C.P. 59(a)(l)
18
19

A new trial may be granted to all, or any of the parties, and on all, or part of the issues in

20

an action for "Irregularity in the proceedings of the court, jury or adverse party or any order of the

21

court or abuse of discretion by which either party was prevented from having a fair trial."

22

I.R.C.P. 59(a)(l). In evaluating whether an irregularity in the proceedings merits a new trial, a

23

district court takes into consideration whether the irregularity had any effect on the jury's

24

decision. Gillingham Const., Inc. v. Newby-Wiggins Const., Inc., 142 Idaho 15, 23, 121 P.3d
25
26
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946, 954 ( 2005). Consequently, this Court is called upon to exercise its discretion if error
1

2

occurred.
Defendants claim that error occurred in the Court's admission of testimony through

3
4

witness Moscou of a New York stock exchange complaint against Podesta. Also, Coleman was

5

allowed to cross-examine Podesta regarding two lawsuits filed against Podesta. It is asserted that

6

this was an abuse of discretion because no prior testimony of Podesta's good character had been

7

offered or allowed. The cross examination regarding the New York stock exchange complaint
8

followed testimony by Moscou who stated "I feel that [Podesta has] shown himself to be a true
9

10

professional over the years I have known him." Moscou also testified in relation to potential

11

investments that "there is a degree of credibility that goes along with Mr. Podesta being

12

involved." The Court did not allow Podesta to elicit testimony from Moscou that Podesta had a

13

good reputation for raising capital. 2

14

15

Podesta misconstrues the Court's ruling in admitting the challenged testimony. The Court
did not admit the evidence under Rule 404 as rebuttal to reputation evidence proffered by

16

Podesta. The testimony from Moscou and the testimony regarding Podesta's failure to list
17

lawsuits on a FINRA disclosure was admitted under Rule 608(b) as specific instances of conduct
18
19

attacking the witnesses character for truthfulness. In the view of the Court, the statements by

20

Moscou, quoted above, amount to an affirmation by Moscou of Podesta's character for

21

truthfulness. In its discretion, the Court allowed cross-examination on a specific incident calling

22
23
24
2

25
26

In the brief in support of the motion for new trial, Podesta hints that exclusion of this testimony was error, but it
does not directly say so. The proffered testimony is prohibited by Rule 404 (a). It is not proper lay opinion
testimony.
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into question Podesta truthfulness. Consequently this Court does not believe an abuse of
1

2
3

discretion occurred which justifies a new trial.
Even if admission of this evidence was in error, the Court does not believe it prevented

4

Podesta from having a fair trial. Based upon the entirety of the evidence, particularly Moscou's

5

responses that it did not cause him immediate pause concerning Podesta's reputation, the Court

6

does not believe this testimony had a significant impact on the verdict rendered.

7

The motion for new trial under I.R.C.P. 59(a)(l) is denied.
8

b. I.R.C.P.59(a)(6)
9

10

Under I.R.C.P.59(a)(6), a district court may grant a new trial based on the ground of

11

"insufficiency of the evidence to justify the verdict or other decision." A trial judge may grant a

12

new trial on that ground if, after making his or her own assessment of the credibility of the

13

witnesses and weighing the evidence, the judge determines that the verdict is not in accord with

14

the clear weight of the evidence." Johannsen v. Utterbeck, 146 Idaho 423, 196 P.3d 341 (2008)

15

(citing Karlson v. Harris, 140 Idaho 561, 568, 97 P.3d 428, 435 (2004)). Unlike motion for

16

JNOV under Rule 59(a)(6) a trial court may grant a motion for new trial if it finds that the verdict
17

is not supported by the evidence. Rule 59(a)(6) motions are analyzed under the test stated by the
18
19
20

21

Idaho Supreme Court in Blaine v. Byers, that provides a trial court may grant a new trial:
... [w]hen it is satisfied the verdict is not supported by, or is contrary to, the
evidence, or is convinced the verdict is not in accord with the clear weight of the
evidence and that the ends of justice would be subserved by vacating it, or when
the verdict is not in accord with either law or justice.

22
23

91Idaho665, 671, 429 P.2d 397, 403 (1967) (as quoted in O'Dell v. Basabe, 119 Idaho

24

25
26
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796, 810 P.2d 1082 (1991).
1

2

In making this determination it is not sufficient that a court simply disagrees with the

3

verdict. It should act with restraint and intervene only if the court is convinced a mistake has

4

been made. Sheridan v. Jambura, 135 Idaho 787, 789, 25 P.3d 100, 102 (2001). If the court is

5

satisfied that the verdict is against the great weight of the evidence, the court must then determine

6

whether a different result would follow on retrial. However, the standard of the rule requires

7

more than a mere possibility. There must be a probability that a different result would obtain on
8

new trial before the standard is satisfied. Burggraf v. Chaffin, 121 Idaho 171, 823 P.2d 775
9

10

11

(1991) (citing of Robertson v. Richards, 115 Idaho 628, 769 P.2d 505 (1989)).
As in the motion for JNOV., Podesta essentially argues that the evidence cannot support

12

the jury's finding. This Court has considered the evidence, pondered the credibility of the

13

witnesses, and reached its own conclusions as to what the evidence proves. The Court is not

14

prepared to say that it would have answered question number one ( 1) of the special

15

interrogatories differently. In the Court's view, both parties had credibility issues. Had the Court

16

made the factual determination, the Court may have determined that a contract existed, but the
17

Court would not have found the existence of the contract as put forth by Podesta. The Court
18
19
20

21
22
23

does not believe that there was ever a meeting of the minds to give Podesta one-half ownership
of Coleman's fund unless the fund was converted to an open-end fund.
More importantly, the Court does not believe the decision of the jury is so clearly against
the weight of the evidence that it should be set aside. The jury's decision in this case is far from
irrational. Nor does it offend the Court's sense of justice and fairness. Rather, this case is a

24

textbook example of why contracts should be reduced to writing. Doing so. eliminates
25
26
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misunderstandings and later confusion based upon differing memories. Reducing the contract to
1

2
3

writing will also bring to light the fact that the parties have two different contracts in mind.
While it is possible a new trial would result in a different verdict, the Court cannot say

4

that a different outcome is probable. The Court entered a declaratory judgment in this case based

5

upon the jury's verdict, that there was no contract. Because the Court does not believe that

6

finding is against the great weight of evidence, the Court believes itself bound by that finding in

7

the declaratory judgment action. See Temperance Ins. Exch. v. Carver, 83 Idaho 487, 365 P.2d
8

824 (1961).
9

10

The motion for new trial under l.R.C.P. 59(a)(6) is denied.

11

IT IS SO ORDERED.

12

Dated this

2_ day of June, 2012.

13

14
15
16
17
18
19
20

21
22
23
24

25
26
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l

CERTIFICATE OF MAILING
1
2

3
4

5
6
7

8

I hereby certify that on this

~~ay of June, 2012, I mailed (served) a true and correct

copy of the within instrument to:
ERIC R. CLARK
ATTORNEY AT LAW
PO BOX 2504
EAGLE, ID 83616
KIMBELL D. GOURLEY
TROUT JONES GLEDHILL FUHRMAN, PA
PO BOX 1097
BOISE, ID 83701

9

10
11

12
13
14

CHRISTOPHER D. RICH
Clerk of the District Court

15
16

By: _ _ _ _ _ _ _ _ _ __
Deputy Court Clerk

17
18

19
20

21
22
23
24

25
26
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JUN 08 2012
CHRISTOPHER O. RICH Clerk
By NICOL TYLER
I

DEPUTY
l

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF

2

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

3
4

5

6
7

PROFITS PLUS CAPITAL MANAGEMENT,
LLC, a Delaware limited liability company; and
DOLLARS AND SENSE GROWTH FUND,
LP, a Delaware limited partnership; and
ROBERT COLEMAN, an individual,

8

Plaintiffs,

Case No. CV-OC-10-14540

9

10
11
12

JEFFREY PODESTA, an individual; and
STREET SEARCH, LLC, a New Jersey limited
liability company,

13
14

15

MEMORANDUM DECISION
AND ORDER RE ATTORNEY FEES

vs.

Defendants.
JEFFREY PODESTA, an individual; and
STREET SEARCH, LLC, a New Jersey limited
liability company,

16

Counterclaimants,
17

vs.
18
19

20
21
22
23
24

PROFITS PLUS CAPITAL MANAGEMENT,
LLC, a Delaware limited liability company; and
STREET SEARCH DOLLARS AND SENSE
GROWTH FUND, LP, a Delaware limited
partnership f/n/a DOLLARS AND SENSE
GROWTH FUND, LP, a Delaware limited
partnership; and ROBERT COLEMAN; and
ROBERT COLEMAN, an individual,
Counterdefendants.

25

w

26
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1

Plaintiffs filed a memorandum of costs and attorney's fees and request this court to award

2

them. For ease ofreference, all three plaintiffs will be referred to collectively as "Coleman."

3

Coleman seeks $11, 175.15 costs as a matter of right; and $23,954.15 discretionary costs for a

4

total of $35,129.30 in costs. The defendants request an award of attorney's fees of $179,722.00.

5

The attorney's fees include approximately $5,600 to reimburse attorney Paul Lieberman of the

6

New Jersey law firm of Stark & Stark. The Defendants objected. For ease of reference, the

7

defendants will be referred to as "Podesta." Defendants' objections are discussed below.

8
9

10

I.

PREVAILING PARTY

Determination of the prevailing party is an exercise of the Court's discretion. The
determination is based on the final outcome. Israel v. Leachman, 139 Idaho 24, 26, 72 P.3d 864,

11

866 (2003); Decker v. Homeguard Systems, 105 Idaho 158, 666 P.2d 1169 (Ct.App.1983).
12

Determination of the prevailing party is guided by l.R.C.P. 54 (d) (1). The same analysis applies
13

14

to both costs and fees. Jorgensen v. Coppedge, 148 Idaho 536, 540, 224 P.3d 1125, 1129 (Idaho

15

2010). "In determining which party prevailed in an action where there are claims and

16

counterclaims between opposing parties, the court determines who prevailed 'in the action.' That

17

is, the prevailing party question is examined and determined from an overall view, not a claim-

18

by-claim analysis." Jorgensen v. Coppedge, 148 Idaho 536, 538, 224 P.3d 1125, 1127

19

(2010)(quoting Eighteen Mile Ranch, L.L.C., v. Nord Excavating & Paving, Inc., 141 Idaho 716,

20

719, 117 P.3d 130, 133 (2005)). Failure to obtain the entire relief sought does not mean a party
21

is not the prevailing party. Collins v. Jones, 131 Idaho 556, 961 P.2d 64 7 (1998) citing Gilbert v.
22
23

24
25
26

City of Caldwell, 112 Idaho 386, 732 P.2d 355 (Ct. App. 1987).

This action was commenced by Coleman seeking a declaratory judgment that no contract
existed between Coleman and his companies or Podesta and his company. Podesta
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counterclaimed seeking to establish the existence of the contract and damages for breach. In
1

2

addition, Coleman initially sought damages for fraud and Podesta pursued counterclaims for

3

breach of fiduciary duties, fraud, and constructive fraud. While the parties advanced various

4

other legal theories, the conflicting claims over the existence of a contract and its terms was the

5

essence of this lawsuit. Viewing this litigation in its entirety, and recognizing it is a matter

6

within the discretion of this Court, the Court finds that Coleman is, overall, the prevailing party.

7

Coleman is entitled to costs. This matter arises from a commercial transaction. Coleman is
8

entitled to attorney's fees as the prevailing party under I. C. § 12-120 (3).
9

10
11

12

II. COSTS AS A MATTER OF RIGHT
Podesta objects to two items of discretionary costs - certified copy costs and trial
transcript costs. The objections are well taken. There were no certified copies admitted in

13

evidence. Under the rule, admission into evidence is a prerequisite to recovery of the cost of
14

certified copies. Certification costs in the amount of $134.30 are disallowed as a matter of right.
15
16

There is no provision in Rule 54 (d)(l)(C) allowing cost of trial transcripts or transcripts

17

of prior proceedings as a matter of right. Those items will be disallowed as a matter of right.

18

Podesta refers to the amount of $606.99 and $169.44 as the amounts to which he objects. This

19

appears to be a mistaken reading of the cost bill. The amount disallowed is $263.25.

20

Podesta makes no objection to the other items of costs claimed as a matter of right. The

21

Court has reviewed them and agrees they are properly allowed. Cost is a matter of right are
22

awarded as requested except to the extent disallowed here.
23
24
25
26

Coleman request that these costs be allowed as discretionary costs under Rule 54
(d)(l)(D). This request will be discussed below with other discretionary costs.
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III. DISCRETIONARY COSTS
1

2

The award of discretionary costs under I.R.C.P., Rule 54(d)(l)(D) is, as the label implies,

3

within the discretion of the trial court. That discretion is, however, not without boundaries.

4

Discretionary costs are awardable only if they meet a four-part test: (1) The costs must be

5

necessary; (2) they must be exceptional; (3) they must be reasonably incurred; and (4) it should

6

be in the interest of justice that they be assessed against the adverse party. The Court is required

7

to specify in its ruling why each item of discretionary costs is disallowed and failure of the
8

prevailing party to make the required showing, combined with failure of the Court to make the
9
10

required findings requires reversal of an award. Fuller v. Wolters 119 Idaho 415, 807 P.2d 633

11

(1991), overruled on other grounds by Blimka v. My Web Wholesaler, L.L.C., 143 Idaho 723, 152

12

P.3d 594 (2007). The burden is on the prevailing party to make an adequate initial showing that

13

these costs were necessary, exceptional and reasonably incurred and that the award of the costs

14

would be in the interests of justice. Beco Const. Co., Inc. v. Harper Contracting, Inc. 130 Idaho

15

4, 936 P.2d 202 (Ct. App.,1997). The disputed costs in this case will be discussed in turn.

16
17
18
19
20

a. Expert Witness Fees
Plaintiff requests just over $17,000 for expert witness fees in addition to $2,000 cost as a
matter of right. The fees are sought for the testimony of Dennis Reinstein on the issue of the
value of Coleman's fund. Even though an expert and the attendant fee may be necessary, even

21

critical to a case, and the fee reasonably incurred, it must be "exceptional" before it will be
22

allowed. Podesta objects to allowance on the basis that the expert fees are not necessary,
23

24
25
26

exceptional, or reasonably incurred. He further suggests the fee amount is "outrageous."
Podesta's suggestion that an expert on the issue was not necessary is not well taken.
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Although the jury did not reach the issue, the value of Coleman's fund was certainly a contested
1

2
3

issue in the case. To suggest the jury could determine the value on its own, borders on a
frivolous argument. Indeed Podesta hired an expert of his own to testify as to the same issue.
There is, however, some merit to his other objections. Absent other findings, there is no

4

5
6

basis for an expert witness' testimony to be considered "exceptional" simply because it requires
specialized knowledge. Fish v. Smith, 131Idaho492, 493-94, 960 P.2d 175, 176-77 (1998). If

7

the case is of the type that normally involves experts of the kind for which reimbursement is
8

sought, the cost is not exceptional. Nightengale v. Timmel, 151Idaho347, 256 P.3d 755 (2011).
9

10

While expert fees in excess of $2,000 are, in an appropriate case, properly recoverable as

11

extraordinary discretionary costs, the burden is upon the requesting party initially to show why

12

the costs are exceptional. The question must be determined in the context of the case before the

13

Court. Here, the expert fees for which recovery is sought are for an expert in business valuation.

14

The use of an expert in a commercial case to prove damage is routine and occurs in nearly all

15

commercial litigation. 1 The fees here cannot be characterized as exceptional and therefore are

16

not recoverable as discretionary costs.
17

In the event an appellate court should disagree with this characterization, the Court
18
19

further notes it has difficulty here with the reasonableness of the fees requested. The burden is

20

on the requesting party to make an initial showing of entitlement to recover the cost. This

21

includes all four prerequisites for the award. Mr. Reinstein is highly educated and experienced as

22
23
1

24

But see Toddv. Sullivan Const. LLC, 146 Idaho 118, 123, 191 P.3d 196, 201 (2008). ("The district court's ruling
that lost profits can never ... be proved without opinion testimony is not consistent with legal standards.")

25
26
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shown by the evidence at trial. The hourly rate reflected on the invoice submitted as part of the
1

2

memorandum of costs is high, but this Court is not prepared to say it is beyond reason given the

3

expertise and experience of the witness. However, given the knowledge and experience of this

4

witness, the Court would expect him to be able to arrive at his valuation conclusion in something

5

less than 40 (forty) hours. While Podesta's expert testified that there are differing multiples and

6

different concerns in the evaluation of a hedge fund, Reinstein essentially treated the fund as a

7

small business and evaluated it in the same fashion as any other small business --by looking at
8

the alternatives of valuation based upon replacement cost of assets, cash flow, and market value
9

10

of similar businesses. In this regard this evaluation and testimony was no more complicated, nor

11

the computations any more complex, than in any other routine business valuation. If it is

12

determined in any appeal that this fee should be allowed as a discretionary cost, in its discretion,

13

the Court would allow a fee of not more than $10,000 total.

14

b. Photocopy and FedEx Charges
15
16

These types of charges are not only routine in litigation, but in the practice of law in

17

general. Coleman notes that over 15,000 pages of discovery were exchanged. It is a sad fact of

18

modem times and the electronic age that the amount of paper involved in even the most routine

19

litigation runs into the thousands of pages. While Coleman's copy costs may be reasonable and

20

necessary, they do not meet the test of extraordinary. These costs are disallowed.

21
22
23

c. Travel Expenses
Coleman requests travel costs incurred for travel to New York, Florida, and Arizona in

24

connection with depositions. The east coast travel was for the purpose of taking depositions of

25

Podesta's experts. Travel costs for attorneys are not discussed in rule 54. As with expert costs,

26
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travel has become a routine part of modem litigation. It is hardly unusual for lawyers to be
1

2

required to travel for depositions of witnesses, regardless of the nature of the case. Coleman

3

notes that Podesta's "disclosed experts were located in states other than Idaho." Given that

4

Podesta lives in New Jersey and works mainly in New York and the East Coast, this is not

5

unusual. The Court notes that it was Coleman's choice to file suit here in Idaho rather than New

6

Jersey where venue would have been equally proper. The travel expenses must meet the four-

7

part test for discretionary costs. The Court cannot make a finding from this record that the
8

lawyer travel is anything other than routine, non-extraordinary travel. The request for attorney
9

10

travel costs is denied.

11

12

d. Legal Research Fees
Although no objection was made to legal research fees, the Court is constrained to review

13

the costs to determine if they're properly allowable. The Court assumes the reference is to
14

computer assisted legal research based upon the reference to Rule 54 (e)(3)(K). The expense of
15
16
17

computer assisted legal research is not a separate item of costs, but one factor for a court to
consider in setting the amount of any attorney fees awarded:

18

"[F]actors in determining the amount of such fees:

19

(K) The reasonable cost of automated legal research (Computer Assisted Legal
Research), if the court finds it was reasonably necessary in preparing a party's
case."

20

21

l.R.C.P. 54 (e)(3).
22

The Court also notes that over the twenty (20)- plus years since the adoption of that
23

24
25
26

portion of the Rule recognizing computerized legal research as a recoverable component,
computers and computer-based research is no longer a novelty, but the norm. Law office library
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rooms filled with stacks of books and ring binders of periodicals have given way to computers
1

2

with compact disks and internet connections. Research is even conducted on cell phones.

3

Competition has reduced the inflation adjusted cost of online research immensely even from the

4

major for-profit suppliers of legal content. In most law firms, the overhead of purchasing library

5

books has given way to the overhead of purchasing electronic data. Absent unusual

6

2

circumstances, the cost of computer assisted research is now an item of overhead much as the

7

subscription to the bound volumes of the Idaho Digest once was. As an exercise of discretion,
8

the Court declines to award any sums specifically for "electronic legal research."
9

10

IV. ATTORNEY FEES

11
12

Once the Court determines that fees are appropriately awarded to a prevailing party, the
amount of the fees are within the sound discretion of the court, keeping in mind the factors set

13

out in Rule 54 (e)(3). No one factor is controlling and the court may consider factors not
14

specifically enumerated to the extent other factors are appropriate in a given case. In making its
15
16

rulings on the objection to the fees in this case, the Court has considered each of the Rule 54

17

(e)(3) factors even though a specific factor may not be mentioned. Based on the experience of

18

this Court in reviewing numerous fee requests, the hourly rates charged in this case are within the

19

rates charged in Boise, Idaho for commercial litigation and reasonable.

20

While Podesta objects to the attorney's fees as "exorbitant," the specific objections are to

21

the bills for attorney Paul Lieberman, the fees spent pursuing Podesta as alleged violations of
22

licensing laws, and the fact that two attorneys attended trial. The attorney's fees requested for
23
24
2s

26

2

The Court could envision a circumstance where some specialized expenditure in this area might be required, but no
such showing is made in this case.
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Lieberman and the defenses based upon Podesta's alleged violations of licensing laws are
1

2

intertwined and will be discussed together. In short, the Court agrees with Podesta that the bulk

3

of the time spent on the licensing issues was not reasonable. The question of whether or not

4

Podesta was required to have different or additional securities licenses was a red herring. Rather

5

than litigate on the merits, Coleman spent an inordinate amount of time and effort on a wild

6
7

goose chase concerning the status of Podesta's securities licenses and whether the licenses were
necessary for him to enter into the alleged contract with Coleman. 3

8

The prevailing party in a commercial transaction is entitled to an award of attorney's fees
9

10

but that does not grant a license to unreasonably pursue every legal issue lurking in the case.

11

While the Court believes a reduction of the requested fees is appropriate here, its job is not made

12

easy by Podesta's generalized objection. Nor does the billing statement submitted in support of

13

the fee request lend itself to easy determination of the fees attributable to pursuit of that issue.

14

The Court has reviewed the time entries and, in conjunction with the Court's memory and notes

15

from dealing with the issue on summary judgment, has concluded that it is appropriate to reduce

16

the fee request by $5,000 for the fees charged by Coleman's Idaho counsel. The Court's
17

reduction is something less than the amount actually incurred because spending some time on the
18
19

issue would not be unreasonable.
Attorney Lieberman did not appear in the case, is not licensed in Idaho, 4 and was not

20
21

subject to the jurisdiction of this court. It is not appropriate to award attorney's fees, at least in

22
23

24
25

26

3

Even if Podesta had been required to attain additional licenses for his company to be eligible to become a partner in
the fund, is far from clear that he would have been unable to do so had it been timely brought to his attention. The
Court has the distinct impression that the concern over Podesta's licenses was not a matter of any real concern to
Coleman in his initial dealings with Podesta. Rather it was an after-the-fact effort to avoid liability in the event
Podesta was able to prove the existence of the contract.
4
See http://isb.idaho.gov/licensing/attorney rnster.cfm accessed June 8, 2012.
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litigation, to a lawyer not licensed in this jurisdiction. In addition, all of the fees charged by
1

2
3

attorney Lieberman appear to be addressing the licensing issue. All fees claimed for Lieberman
will be disallowed.
The Court declines to reduce the fee award for the attendance of two counsel at trial.

4

5
6

Given the involvement of both counsel in the case from the time of its inception through trial, the
amount involved, and the duration of the trial, having an associate second chair at trial is

7

reasonable and compensable under the circumstances.
8

Counsel for Coleman is directed to prepare an order awarding costs and attorney's fees
9

10
11

consistent with this opinion. Counsel is further directed to submit an amended judgment
incorporating the award of costs and attorney's fees keeping in mind I.R.C.P. 54 (a). 5

12

IT IS SO ORDERED.

13

Dated

this~ day of June, 2012.

14
15
16
17
18
19
20

21

22
23
24
25

26

5

See Estate of Holland vs. Metropolitan Property and Casualty Ins. Co., 2012 Opinion No. 78, Idaho Supreme
Court (filed May 29, 2012).
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1

2
3
4

5
6
7
8
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copy of the within instrument to:
ERIC R. CLARK
ATTORNEY AT LAW
POBOX2504
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KIMBELL D. GOURLEY
TROUT JONES GLEDHILL FUHRMAN, PA
PO BOX 1097
BOISE, ID 83701

9

10
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JUN 18 2012

JUL 05 2012

Acta County Clerk
Kimbell D. Gourley/ISB #3578
Erika P. Judd/ISB #8241
TROUT + JONES +GLEDHILL +FUHRMAN + GOURLEY, P.A.
The 9th & Idaho Center
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
Email: kgourley@idalaw.com

CHRISTOPHER D. RICH, Clerk
By KATHY JOHNSON
DEPUTY

Attorney for Plaintiffs

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
PROFITS PLUS CAPITAL
MANAGEMENT, L.L.C., a Delaware
limited liability company; and DOLLARS
AND SENSE GROWTH FUND, LP, a
Delaware limited partnership; and
ROBERT COLEMAN, an individual,
Plaintiffs,
vs.

)
) Case No.: CVOC 1014540
)
) AMENDED JUDGMENT AND DECREE
)

~

)
)
)
)
)

JEFFREY PODESTA, an individual; and
STREET SEARCH, L.L.C., a New Jersey )
)
limited liability company,
)

)
Defendants.
-------------)
JEFFREY PODESTA, an individual; and )
STREET SEARCH, L.L.C., a New Jersey )
)
limited liability company,
)
)
Counterclaimants,
)
)
vs.
)
)
PROFITS PLUS CAPITAL
)
MANAGEMENT, L.L.C., a Delaware
)
)
limited liability company; and STREET
AMENDED JUDGMENT AND DECREE -1

000808

SEARCH DOLLARS AND SENSE
)
GROWTH FUND, LP, a Delaware limited )
partnership; f/n/a DOLLARS AND SENSE )
GROWTH FUND, LP, a Delaware limited )
partnership; and ROBERT COLEMAN, an~
individual,
)
Counterdefendants.

))

~~~~~~~~~~~~~~~

THIS COURT having previously entered a judgment on April 5, 2012, and
good cause appearing therefore,
IT IS HEREBY ORDERED, ADJUDGED, AND DECREED, and this does
order adjudge and decree:
(1)

Judgment is hereby entered

in favor of Plaintiffs/Counter-

Defendants, Dollars and Sense Growth Fund,

LP,

Profits Plus Capital

Management, L.L.C., and Robert Coleman, on all claims and defenses asserted
by Counterclaimants, Jeffrey Podesta and Street Search, L.L.C.;
(2)

Judgment is hereby entered in favor of Defendants/Counter-

Claimants on Plaintiffs/Counter-Defendants' affirmative fraud claim;
(3)

Based upon the jury's factual determination as set forth on its

verdict, declaratory judgment is hereby entered that no contract exists between
any of the Plaintiffs/Counter-Defendants, Dollars and Sense Growth Fund, LP,
Profits Plus Capital Management, L.L.C., and Robert Coleman, and any of the
Defendants/Counterclaimants, Jeffrey Podesta and Street Search, L.L.C.;
(4)
verdict,

Based upon the jury's factual determination as set forth on its
declaratory

judgment

is

hereby

entered

that

Defendants/

Counterclaimants, Jeffrey Podesta and Street Search, L.L.C. have no right, title,

AMENDEDJUDGMENTANDDECREE-2
000809

or interest in Plaintiffs/Counter-Defendants Profits Plus Capital Management,
L.L.C. or Dollars and Sense Growth Fund, LP; and,
(5)

Judgment is

hereby entered

in favor of Plaintiffs/Counter-

Defendants and against the Defendants/Counterclaimants, jointly and severally,
for costs as a matter of right in the sum of $9,520.60, discretionary costs in the
sum of $1,797.17, and attorneys' fees in the sum of $174,722.00, for a total
aggregate sum of $186,039.77, plus interest thereon at the statutory rate of
5.250%.
DATED

this~i day of June, 2012.

AMENDEDJUDGMENTANDDECREE-3
000810

CERTIFICATE OF SERVICE

~~,/

S-

I HEREBY CERTIFY that on the r-Chday o
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Erika P. Judd
TROUT+ JONES +GLEDHILL +FUHRMAN+
GOURLEY, P.A.
P.O. Box 1097
Boise, ID 83701
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First Class Mail
Hand Delivery
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First Class Mail
Hand Delivery
Facsimile (331-1529)
Overnight Delivery
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ERIC R. CLARK, Esq.
CLARK & ASSOCIATES, ATTORNEYS
P.O. Box 2504
Eagle, ID 83616
Office: (208) 830-8084
Fax: (208)939-7136
Idaho State Bar No. 4697
Attorney for Defendants/Counterclaimant/Appellants
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

PROFITS PLUS CAPITAL
MANAGEMENT, LLC, a Delaware limited
liability company; and DOLLARS AND
SENSE GROWTH FUND, LP, a Delaware
limited partnership; and ROBERT COLEMAN, an
individual,

Case No. CV OC 1014540

AMENDED NOTICE OF APPEAL

Plaintiffs-Counterdefendants-Respondents,
VS.

Judge Greenwood
JEFFREY PODESTA, an individual; and
STREET SEARCH, LLC, a New Jersey
limited liability company,
Defendants-Counterc laimants-Appellants.

******
TO: THE ABOVE-NAMED RESPONDENTS PROFITS PLUS CAPITAL MANAGEMENT,
LLC, DOLLARS AND SENSE GROWTH FUND, LP, and ROBERT COLEMAN
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-939-7136 CLARK _ASSOCIATES, ATTORNEYS AT LAW
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NOTICE IS HEREBY GIVEN THAT:
1.

As stated previously, the Defendants Jeffrey Podesta, and Street Search, LLC, and

Counterclaimant Street Search, LLC appeal against the above-named Plaintiffs and
Counterdefendants to the Idaho Supreme Court from the judgment entered April 5, 2012 by the
Honorable Richard D. Greenwood, District Judge. The Defendants Jeffrey Podesta, and Street
Search, LLC, and Counterclaimant Street Search, LLC also appeal against the above-named
Plaintiffs and Counterdefendants to the Idaho Supreme Court from the amended judgment
entered July 5, 2012 by the Honorable Richard D. Greenwood, District Judge.
2.

Jeffrey Podesta and Street Search, LLC, hereby appeal as a matter of right to the

Idaho Supreme Court from the above-referenced judgments, which are deemed to include all
interlocutory judgments, orders and decrees as provided under Idaho Appellate Rule 17(e).
Jeffrey Podesta and Street Search, LLC, have a right to appeal as the judgments described in
paragraph 1 are appealable orders as defined in Idaho Appellate Rule ll(a)( 1).
3.

Issues on Appeal.

In addition to the Issues on Appeal the Appellants identified in their Notice of Appeal,
the Appellants' identify these additional issues:
Whether the District Court erred when it denied the Appellants' respective motions for
Judgment Notwithstanding the Verdict and for new trial?
Whether the Appellants are entitled to attorney fees on appeal?
4.

The Appellants request the following transcripts, in addition to those already

requested in the Notice of Appeal, and in addition to the transcripts requested by the
Respondents: None.
MffiNDED NOTICE OF APPEAL - 2
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Clerk's Record. The Appellants request, according to Rule 28, JAR, the Clerk

prepare the "standard record" identified in Rule 28(b)(l), JAR, and include the documents the
Appellants identified in their Notice of Appeal, and include the following additional documents:
Date filed

Description

09/15/2010

Order Allowing Default

10/22/2010

Defendants' Memorandum in Support of Motion to Dismiss

05/16/2011

Affidavit of Jeffrey Podesta Filed in Support of Defendants' Motion
to Amend Their Counterclaim to Included a Claim for Punitive
Damages and in Opposition to the Plaintiffs' Motion for Summary
Judgment

06/01/2011

Amended Motion to Add a Party and Amend Counterclaim

06/01/2011

Affidavit of Eric Clark

06/01/2011

Defendants' Memorandum in Support of Motion to Amend

06113/2011

Reply Affidavit of Jeffrey Podesta Filed in Support of Motion to
Amend Counterclaim to Include Punitive Damages

06/13/2011

Defendants' Reply Memorandum in Support of Their Motions to
Add a Party, to Add Additional Claims, and to Add a Claim for
Punitive Damages

06/13/2011

Order Granting Partial Summary Judgment

0613012011

Plaintiff's Disclosure of Lay Witnesses and Expert Witnesses

07/08/2011

Order Granting Counterclaimant's Motion to Amend Counterclaim
and denying Motion to Amend to Include Punitive Damages

07115/2011

Plaintiffs' Supplemental Disclosure of Lay Witnesses And Expert
Witnesses

AfvffiNDED NOTICE OF APPEAL - 3

000814

8/3/2012 3:08 PM

FROM:'

·-939-7136 CLARK _ASSOCIATES, ATTORNEYS AT LAW

2876919

PAGE: 004 OF 007

08/24/2011

Order Granting Partial Summary Judgment

08/25/2011

Plaintiffs Second Motion to Amend Complaint

08/30/2011

Memorandum Decision Re Plaintiffs Second Motion for Summary
Judgment

10/11/2011

Plaintiffs' Disclosure of Lay Witnesses and Expert Witnesses

10/12/2011

Plaintiffs' Amended Disclosure of Expert Witnesses

11/23/2011

Plaintiffs' Second Supplemental Disclosure of Expert Witness
Response or Rebuttal Opinions

01/05/2012

Plaintiffs/Counterdefendants' Motion in Limine RE: Settlement
Negotiations

01/05/2012

Memorandum in Support of Plaintiffs/Counterdefendants' Motion
in Limine RE: Settlement Negotiations

01105/2012

Seventh Affidavit of Kimbell D. Gourley in Support of Plaintiffs'
Motions in Limine

01112/2012

Eighth Affidavit Of Kimbell D. Gourley in Support of Plaintiffs
Motion 1n Limine

01112/2012

Defendants/Counter-Claimants Memorandum in Opposition to the
Plaintiffs Motions in Limine

01117/2012

Memorandum Decision Re Plaintiffs Third Motion for Summary
Judgment - Denied

01118/2012

Motion for Discovery Protection Order

01118/2012

Plaintiffs' Disclosure Of Lay Witnesses, Expert Witnesses And
Exhibits

01123/2012

Affidavit of Eric Clark in Support of Motion in Limine

01123/2012

Defendants/Counter-Claimant's Objections/Non-Objections to
Plaintiffs/Counter-Defendants' Proposed Jury Instructions
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01126/2012

Affidavit of Eric Clark Filed in Support of
Defendants/Counterclaimant's Motion for Protective Order

02/03/2012

Defendants/Counter-Claimant's Bench Brief RE: Testimony
Related To Offers

02/09/2012

Defendants/Counterclaimants Response to Plaintiffs/Counterdefendants
Motion for Entry of Discovery Sanctions Pursuant to IRCP 37 and Motion
for Attorney Fees

02/15/2012

Affidavit of Jeffery Podesta

02/21/2012

Jury Instructions

02/21/2012

Special Verdict

03/01/2012

Defs/Counterclaimant's Motion for Judgment Notwithstanding the
Verdict, or in the Alt, Motion for New Trial

03/01/2012

Affidavit of Counsel Filed In Support Of Defs/Counterclaimant's
Motion for Judgment Notwithstanding the Verdict, or in the Alt,
Motion for New Trial

03/05/2012

Defendant's Motion to Dismiss Jeffrey Podesta

03/ 15/2012

Defendants' Memorandum in Support of Motion for Judgment
Notwithstanding the Verdict

03/16/2012

Defendants Objection to Motion for Costs and Fees

03/23/2012

Defendant's Reply Memorandum In Support Of Motion To Dismiss
Jeffrey Podesta

04/05/2012

Order Denying Defendant's Motion to Dismiss Jeffrey Podesta

04/09/2012

2nd Affidavit of Counsel Filed in Support of Motion for Judgment
Notwithstanding the Verdict or in the Alternative Motion for New
Trial

04118/2012

Defendants/Counterclaimants Reply Memorandum in Support of
Motion for Judgment Notwithstanding The Verdict, Or in the
Alternative, Motion for New Trial
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6.

06/08/2012

Memorandum Decision and Order Re: Motion for JNOV and New Trial Denied

06/08/2012

Memorandum Decision and Order Re: Attorney Fees

I certify:
(a) That a copy of this Amended Notice of Appeal and request for transcripts has been

served on the reporter.
(b) ( 1) That the clerk of the district court has been paid the estimated fee for preparation
of the reporter's transcript and any additional documents requested in the Appeal.
(c) That service has been made upon all parties required to be served pursuant to Rule
20.
RESPECTFULLY SUBMITTED this 3rd day of August, 2012.
CLARK & ASSOCIATES, ATTORNEYS

Eric R. Clark
Attorney for Appellants
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 3rd day of August, 2012, I served the foregoing, by
having a true and complete copy delivered via facsimile transmission to:
Kimbell D. Gourley
TROUT JONES GLEDHILL
FUHRMAN & GOURLEY, P.A.
The 9th & Idaho Center
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, ID 83701
and by mailing a copy to the court reporter at
Fran Morris
Ada County Transcript Dept.
Ada County Courthouse
200 W. Front St., Room 4171
Boise, ID 83 702

~·

-1\. Lt..L-

ERIC R. CLARK
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No.

~

AM.~1 D U? FIL~~.

----

t.:iJ D6 2012

CHRISTOPHER D. RICH, Clerk

Kimbell D. Gourley/ISB #3578
Erika P. Judd/ISB #8241
TROUT+ JONES +GLEDHILL +FUHRMAN+ GOURLEY, P.A.
The 9th & Idaho Center
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
Email: kgourley@idalaw.com

By KATHY JOHNSON
DEPUTY

Attorney for Plaintiffs

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
PROFITS PLUS CAPITAL
MANAGEMENT, L.L.C., a Delaware
limited liability company; and DOLLARS
AND SENSE GROWTH FUND, LP, a
Delaware limited partnership; and
ROBERT COLEMAN, an individual,
Plaintiffs,
vs.

)
) Case No.: CVOC 1014540
)
) SECOND AMENDED JUDGMENT AND
) DECREE

~

)
)
)

)
JEFFREY PODESTA, an individual; and )
STREET SEARCH, L.L.C., a New Jersey )
limited liability company,

)

)
Defendants.

)

~~~~~~~~~-)

JEFFREY PODESTA, an individual; and )
STREET SEARCH, L.L.C., a New Jersey )
)
limited liability company,
)
)
Counterclaimants,
)
)
vs.
)
PROFITS PLUS CAPITAL
MANAGEMENT, L.L.C., a Delaware
limited liability company; and STREET

)
)
)
)
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SEARCH DOLLARS AND SENSE
GROWTH FUND, LP, a Delaware limited
partnership; f/n/a DOLLARS AND SENSE
GROWTH FUND, LP, a Delaware limited
partnership; and ROBERT COLEMAN, an
individual,

)
)
)
))
)
)

~~~~~C_o_u_n_te_r_de_f_e_nd_a_n_ts_·~~~~
THIS COURT having previously entered a judgment on April 5, 2012, and
good cause appearing therefore,
IT IS HEREBY ORDERED, ADJUDGED, AND DECREED, and this does
order adjudge and decree:
(1)

Judgment is hereby entered

Defendants,

in favor of Plaintiffs/Counter-

Dollars and Sense Growth Fund, LP, Profits Plus Capital

Management, L.L.C., and Robert Coleman, on all claims and defenses asserted
by Counterclaimants, Jeffrey Podesta and Street Search, L.L.C.;
(2)

Judgment is hereby entered in favor of Defendants/Counter-

Claimants on Plaintiffs/Counter-Defendants' affirmative fraud claim;
(3)

Based upon the jury's factual determination as set forth on its

verdict, declaratory judgment is hereby entered that no contract exists between
any of the Plaintiffs/Counter-Defendants, Dollars and Sense Growth Fund, LP,
Profits Plus Capital Management, L.L.C., and Robert Coleman, and any of the
Defendants/Counterclaimants, Jeffrey Podesta and Street Search, L.L.C.;
(4)
verdict,

Based upon the jury's factual determination as set forth on its
declaratory

judgment

is

hereby

entered

that

Defendants/

Counterclaimants, Jeffrey Podesta and Street Search, L.L.C. have no right, title,
SECOND AMENDED JUDGMENT AND DECREE - 2

000820

or interest in Plaintiffs/Counter-Defendants Profits Plus Capital Management,
L.L.C. or Dollars and Sense Growth Fund, LP; and,
(5)

Judgment is hereby entered

in favor of Plaintiffs/Counter-

Defendants and against the Defendants/Counterclaimants, jointly and severally,
for costs as a matter of right in the sum of $9,520.60, discretionary costs in the
sum of $1,797.17, and attorneys' fees in the sum of $182,209.00 for a total
aggregate sum of $193,526.77, plus interest thereon at the statutory rate of
~

5.250%.
DATED

thisj_~

day of July, 2012.
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CERTIFICATE OF SERVICE
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I HEREBY CERTIFY that on the ~day of ~612, a true and correct
copy of the foregoing document was served as follows:
Eric R. Clark
CLARK & ASSOCIATES, ATTORNEYS
PO Box2504
Ea le, ID 83616
Kimbell D. Gourley
Erika P. Judd
TROUT+ JONES +GLEDHILL +FUHRMAN +
GOURLEY, P.A.
P.O. Box 1097
Boise, ID 83701

[
[ ]

'M
[}
[ ]
[ ]

First Class Mail
Hc;ind Delivery
Facsimile (939-7136)
Overni ht Delive
First Class Mail
Hand Delivery
Facsimile (331-1529)
Overnight Delivery

D~

-=-=-

SECOND AMENDED JUDGMENT AND DECREE - 4

000822

8/7/?01? 'l: 17 PM

FROM: ?OR-"1'J-71'ln \,l,l\RK _l\SSO\.Tl\Tl':S, l\TTORNF:YS l\T T,l\\of

OR\G\NAL

-0: ?87n'J1 ')

Pl\Gl':: 001 OF OOS

NO.----~--L~---

·=
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AUG 07 2012
CHRISTOPHER D. RICH, Clerk
By JAMIE RANDALL

ERIC R. CLARK, Esq.
CLARK & ASSOCIATES, ATTORNEYS
P.O. Box 2504
Eagle, ID 83616
Office: (208) 830-8084
Fax: (208) 939-7136
Idaho State Bar No. 4697

DEPUTY

Attorney for Defendants/Counterdaimant/Appellants
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

PROFITS PLUS CAPITAL
MANAGEMENT, LLC, a Delaware limited
liability company; and DOLLARS AND
SENSE GROWTH FUND, LP, a Delaware
limited partnership; and ROBERT COLEMAN, an
individual,

Case No. CV OC 1014540

SECOND AMENDED NOTICE OF
APPEAL

Plaintiffs-Counterdefendants-Respondents,
vs.
Judge Greenwood

JEFFREY PODESTA, an individual; and
STREET SEARCH, LLC, a New Jersey
limited liability company,
Defendants-Counterclaimants-Appellants.

******
TO: THE ABOVE-NAMED RESPONDENTS PROFITS PLUS CAPITAL MANAGEMENT,
LLC, DOLLARS AND SENSE GROWTH FUND, LP, and ROBERT COLEMAN
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NOTICE IS HEREBY GIVEN THAT:
1.

The Defendants Jeffrey Podesta, and Street Search, LLC, and Counterclaimant

Street Search, LLC appeal against the above-named Plaintiffs and Counterdefendants to the
Idaho Supreme Court from the judgment entered April 5, 2012 by the Honorable Richard D.
Greenwood, District Judge.
2.

Jeffrey Podesta and Street Search, LLC, hereby appeal as a matter of right to the

Idaho Supreme Court from the above-referenced Judgment, which is deemed to include all
interlocutory judgments, orders and decrees as provided under Idaho Appellate Rule 17(e).
Jeffrey Podesta and Street Search, LLC, have a right to appeal as the Judgment described in
paragraph 1 is an appealable order as defined in Idaho Appellate Rule 11 (a)( 1).
3.

Issues on Appeal.

Whether there was personal jurisdiction over Jeffrey Podesta in Idaho?
Whether there was personal jurisdiction over Street Search, LLC, in Idaho?
Whether the Trial Court erred when it entered declaratory judgments on Counts One,
Two and Three of the Plaintiffs' Amended Complaint?
Whether there was good cause to exclude Defendants/Counterclaimant's expert witnesses
or did Plaintiffs' counsel's comments affect the substantial rights of the Defendants/Counterclaimant?
Whether there were evidentiary errors at trial that denied Jeffrey Podesta and Street
Search, LLC a fair trial?
Whether the verdict was in accord with the clear weight of the evidence?
Whether there was substantial evidence to support the verdict?

SECOND AMENDED NOTICE OF APPEAL - 2
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Whether the Appellants are entitled to attorney fees on appeal?
4.

The Appellants request the following transcripts:

A. Transcript of the entire trial, except var dire.
B. November 8, 2010 Motion to Dismiss Hearing. (Leslie Anderson)
C. January 9, 2012 Motion in Limine Hearing. (Fran Morris)
D. January 19, 2012 Motion in Limine Hearing. (Fran Morris)
E.

January 26, 2012 Motion in Limine Hearing. (Fran Morris)

F.

February 1, 2012 Motion in Limine Hearing. (Fran Morris)

G. February 15, 2012 (4:30 p.m.) re Plaintiffs' Motion for Sanctions. (Nichole
Oms burg)
H. March 28, 2010 Motion for Entry of Judgment Hearing. (Fran Morris)
5.

Clerk's Record. The Appellants request, according to Rule 28, IAR, the Clerk

prepare the "standard record" identified in Rule 28(b)(l), IAR, and include the following
additional documents:
Date filed
10/12/2010
10/12/2010
12117/2010
10/29/2010
04/2112011
05/23/2011
06/09/2011
11102/2011
01123/2012
01/23/2012

Description
Affidavit of Jeff Podesta Filed In Support of Defendants' Motion to
Dismiss
Defendant's Motion To Dismiss
Memorandum Opinion and Order Re: Defendant's Motion to
Dismiss
Affidavit of Robert Coleman
Affidavit Of Robert Coleman
Third Affidavit of Robert Coleman
Fourth Affidavit of Robert Coleman
Fifth Affidavit of Robert Coleman
Motion in Limine Re Jeffrey Podesta's FNRA Report
Affidavit of Eric Clark in Support of Motion
Copies of Defendants/Counterclaimant's proposed jury instructions
SECOND AMENDED NOTICE OF APPEAL - 3
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Copies of all exhibits admitted
Copies of all Defendants/Counterclaimant's exhibits that were offered but
not admitted
Jury instructions given
6.

I certify:
(a) That a copy of this Second Amended Notice of Appeal and request for transcripts has

been served on the reporter~.
(b) (1) That the clerk of the district court has been paid the estimated fee for preparation
of the reporter's transcript and any additional documents requested in the Appeal.
(c) That service has been made upon all parties required to be served pursuant to Rule

20.
RESPECTFULLY SUBMITTED this 7th day of August, 2012.
CLARK & ASSOCIATES, ATTORNEYS

Eric R. Clark
Attorney for Appellants
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 7th day of August, 2012, I served the foregoing, by
having a true and complete copy delivered via facsimile transmission to:
Kimbell D. Gourley
TROUT JONES GLEDHILL
FUHRMAN & GOURLEY, P.A.
The 9th & Idaho Center
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, ID 83701
and by mailing a copy to the court reporte~ at:
Fran Morris
Ada County Transcript Dept.
Ada County Courthouse
200 W. Front St., Room 4171
Boise, ID 83702
Nichole Julson
Ada County Transcript Dept.
Ada County Courthouse
200 W. Front St., Room 4171
Boise, ID 83702
Leslie Anderson
829 E. Blue Heron St.
Meridian, ID 83646

ERIC R. CLARK
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A.M--P.M._,..._
FILED
..,_m;v..__

AUG 14 2012
CHRISTOPHER D. RICH

.,_,

By KATHY BIEHL

Clerk

I

ERIC R. CLARK, Esq.
CLARK & ASSOCIATES, ATTORNEYS
P.O. Box 2504
Eagle, ID 83616
Office: (208) 830-8084
Fax: (208) 939-7136
Idaho State Bar No. 4697
Attorney for Defendants

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

PROFITS PLUS CAPITAL
MANAGEMENT, LLC, a Delaware limited
liability company; and DOLLARS AND
SENSE GROWTH FUND, LP, a Delaware
limited partnership; and ROBERT
COLEMAN, an individual,

Case No. CV QC 1014540

DEFENDANTS/COUNTERCLAIMANT'S MOTION
FOR NEW TRIAL

Plaintiffs,
vs.
JEFFREY PODESTA, an individual; and
STREET SEARCH, LLC, a New Jersey
limited liability company,

Judge Greenwood

Defendants.

JEFFREY PODESTA, an individual; and
STREET SEARCH, LLC, a New Jersey
limited liability company,
Counterclaimants,
vs.
PROFITS PLUS CAPITAL
DEFENDANTS/COUNTERCLAIMANT'S MOTION FOR NEW TRIAL - 1
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MANAGEMENT, LLC, a Delaware limited
liability company; and STREET SEARCH
DOLLARS AND SENSE GROWTH FUND,
LP, a Delaware limited partnership; f/n/a
DOLLARS AND SENSE GROWTH FUND,
LP, a Delaware limited partnership; and
ROBERT COLEMAN, an individual,
Counterdefendants,

******
COME NOW the Defendants and Counterclaimant, (Collectively "Street Search") by and
through their attorney of record, and hereby move the Court for an Order voiding all judgments,
setting aside the jury verdict, and ordering a new trial in this case.
Street Search brings this motion according to Rule 60(b)(3), IRCP and argues that
Coleman's calculated and purposeful deceit by refusing to obtain and produce relevant licensing
and compliance records from the Idaho Department of Finm1ce and representing that no such
documents existed, although Street Search specifically requested those records in discovery,
constitutes the requisite misrepresentation and misconduct identified in Rule 60(b)(3).
Street Search also brings this motion according to Rule 60(b)(6), IRCP and argues due to
the nature of the case and Coleman's contentions at trial that he had fully complied with all
licensing requirements when in fact he had knowingly refused to obtain relevant documents from
the Idaho Department of Finance, documents that only the licensee could obtain, is the type of
discovery abuse that warrants relief under section (6), of Rule 60(b).
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Street Search also contends should the Court apply the "unique and compelling
circumstances" standard when considering a motion brought under Rule 60(b)(6), ("We [the
Idaho Supreme Court] have generally, but sparingly applied it [the unique and compelling
circumstances standard] where a party seeks relief under Rule 60(b)(6)." Printcraft Press, Inc. v.

Sunnyside Park Utilities, Inc., Doc. Nos. 36556/36567 (July 2, 2012)), then those unique and
compelling circumstances exist here.
Street Search also requests the Court impose an appropriate sanction against Coleman
which includes requiring Coleman to pay Street Search' s costs and attorney fees expended
during the trial, during the post-trial process and during the appeal.
Although Street Search has appealed and that appeal is pending, the Court has
jurisdiction according to Rule 13(b)(6), JAR to hear and decide Motions for New Trial brought
under Rule 60(b ), IRCP.
Street Search has filed an affidavit and will file a memorandum in support of this motion
within 14 days according to Rule 7(b)(3)(C), IRCP.
Street Search respectfully request oral argument
RESPECTFULLY SUBMITTED this 14th day of Augusi, 2012.
~~:;'!ATES,

ATTORNEYS
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 14th day of August 2012, I served the foregoing, by
having a true and complete copy delivered via facsimile transmission to:
Kimbell D. Gourley
TROUT JONES GLEDHILL
FUHRMAN & GOURLEY, P.A.
The 9th & Idaho Center
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, 10 83701
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,,

AUG 14 2012
ERIC R. CLARK, Esq.
CLARK & ASSOCIATES, ATTORNEYS
P.O. Box 2504
Eagle, ID 83616
Office: (208) 830-8084
Fax: (208) 939-7136
Idaho State Bar No. 4697

CHRISTOPHER O. RICH, Clerk
By KATHY BIEHL

DeflUl1

Attorney for Defendants/Counterclaimant

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

PROFITS PLUS CAPITAL
MANAGEMENT, LLC, a Delaware limited
liability company; and DOLLARS AND
SENSE GROWTH FUND, LP, a Delaware
limited partnership; and ROBERT
COLEMAN, an individual,
Plaintiffs,

Case No. CV OC 1014540

AFFIDAVIT IN SUPPORT OF
DEFENDANTS/COUNTERCLAIMANT'S MOTION FOR
NEW TRIAL

vs.
JEFFREY PODESTA, an individual; and
STREET SEARCH, LLC, a New Jersey
limited liability company,

Judge Greenwood

Defendants.

JEFFREY PODESTA, an individual; and
STREET SEARCH, LLC, a New Jersey
limited liability company,
Counterclaimants,
vs.
PROFITS PLUS CAPITAL
MANAGEMENT, LLC, a Delaware limited
AFFIDAVIT IN SUPPORT OF DEFENDANTS/COUNTER-CLAIMANT'S MOTION FOR NEW TRIAL - I
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liability company; and STREET SEARCH
DOLLARS AND SENSE GROWTH FUND,
LP, a Delaware limited partnership; f/n/a
DOLLARS AND SENSE GROWTH FUND,
LP, a Delaware limited partnership; and
ROBERT COLEMAN, an individual,

,

Counterdefendants,

******
STATE OF IDAHO
COUNTY OF ADA

)
) ss:
)

The undersigned, first being duly sworn upon oath, deposes and says:
1.

That I am over the age of eighteen ( 18) years; and that I have personal knowledge

of the facts set forth in this affidavit, and I am competent to testify to the same if called to do so.
2.

Prior to the trial, I sent discovery requests to Coleman asking his counsel to

produce all documents and information sent to or received from Kurt Merrit. (A true and correct
copy of the relevant pages of Coleman's response is attached as Exhibit A. See Request for
Production No. 40.)
3.

During Trial it was evident that Coleman's counsel had provided documents to

Mr. Merrit that Coleman's counsel had not provided in response to discovery.
4.

After the trial, as Coleman's counsel had provided documents to Mr. Merritt that

were not produced, I submitted a Public Records Request to the Idaho Department of Finance.
5.

During the discovery phase of the trial, I submitted Discovery to Coleman asking

him to produce all documents he had relative to his professional licensing. (A true and correct
copy of the relevant pages of Coleman's response is attached as Exhibit A. See Request for
Production No. 27.) Coleman filed the verified response in August 2011.
AFFIDAVIT IN SUPPORT OF DEFENDANTS/COUNTER-CLAIMANT'S MOTION FOR NEW TRIAL - 2
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6.

Coleman is licensed as a Registered Investment Advisor by the Idaho Department

of Finance. Due to the nature of Coleman's claims and allegations, I requested that he provide
14
all documents related to his and Profit Plus's licensing. As indicated in Exhibit A, Coleman
provided the following response.
REQUEST FOR PRODUCTION NO. 27: Please provide a copy of each
and every document relating to the issuance of any professional, broker, and/or
securities licenses to Robert Coleman or Profits Plus, the revocation and/or
suspension of any such licenses, and the reinstatement, if applicable, of any such
licenses.
RESPONSE: See attached FJNRA report, Bate #PPCM009385 PPCM009406.
7.

According to the most recent scheduling order, Coleman was required to

supplement discovery responses no later than Monday, January 9, 2012. I am not aware that
Coleman supplemented this response.·
8.

After the trial, on March 12, 2012, I filed a Public Records Request with the Idaho

Department of Finance ("IDOF") in preparation for an appeal, primarily to obtain documents that
Coleman's Counsel provided to expert witness Kurt Merrit which were not disclosed in
discovery. (A true and correct copy of that Jetter is attached as Exhibit B.)
9.

Although the IDOF provided a response on March 15, 2012, I believed the

response was incomplete. On March 19, 2012 I sent another request, a true and correct copy of
which is attached as Exhibit C.
10.

On March 28, 2012, the IDOF provided additional documents, including a copy

of an e-mail string the IDOF received from Coleman in December 2011. A true and correct copy
of that e-mail string is attached as Exhibit D.
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11.

On March 28, 2012 Court heard Street Search and Podesta's Motions for JNOV

and New Trial.

12.

After the Court denied Street Search and Podesta's Motions, I filed an appeal and

requested a copy of the transcript of the entire trial. Recently, Fran Morris informed me she was
going to request an extension to file the transcript with the Supreme Court.
13.

On July 25, 2012, I again submitted a records request based on Coleman's

December 2012 e-mail string. (A true and correct copy of that request is attached as Exhibit E.)
(In the second paragraph of this letter, I mistakenly identify Ms. Chastain's letter of March 15.
The letter (Public Records Request Response) dated March 28, 2012, was the response that
included Exhibit E, Coleman's e-mail string.)
14.

As stated in the letter, I was inquiring as to why the IDOF had not provided the

documents to me that Coleman was requesting in December 2012, apparently in response to
Request For Production No. 27.
15.

On July 27, 2012, the IDOF responded and stated there were no documents

produced to Coleman because he subsequently withdrew the request. (A true and correct copy of
the IDOF's response is attached as Exhibit F.)
16.

In response, I requested clarification from the IDOF regarding the disclosure that

although Coleman had requested his file, he subsequently "withdrew" his request. (A true and
correct copy of my July 27, 2012 letter is attached as Exhibit G.)
17.

On July 31, 2012 the IDOF responded by indicating it was refusing to produce

documents that they would have produced to Coleman had he not withdrawn his request, because
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000835

•.

only Coleman, as the licensee, could request those docrnnents. (A true and correct copy of the
~-·

IDOF's response is attached as Exhibit H.)
18.

Attached as Exhibit I is a true and correct copy of the Public Records Request

Policy of the Idaho Department of Finance.
FURTHER YOUR AFFIANT SAYETH NAUGHT.
DATED this 14th day of August, 2012.

ERIC R. CLARK
SUBSCRIBED AND SWORN to before me this 14th day of August, 2012.

JAMIE BOX
NOTARY PUBLIC
STATE OF IDAHO

+-..r-·-1r--~ ~

OlOfs-931s· JL/7'6

RY PUBLIC for th~ SVtte ofldaho
ing at:_ &l'~ l ck.JA-~-----=o-...,-----,-,.-y-My Commission expires: I- I g ·:2Dl9

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 14th day of August, 2012, I served the foregoing, by
having a true and complete copy delivered via facsimile transmission to:
Kimbell D. Gourley
TROUT JONES GLEDHILL
FUHRMAN & GOURLEY, P.A.
The 9th & Idaho Center
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, 10 83701

-------- · - - - · - - - - - - - - - -
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Kimbell D. Gourley/ISB #3578
Erika P. Judd/ISB #8241
TROUT+ JONES +GLEDHILL +FUHRMAN+ GOURLEY, P.A.
The gtti & Idaho Center
225 North gth Street, Suite 820
P.O. Box 1097
Boise, ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
Email: kgourlev@idalaw.com
Attorney for Plaintiffs
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
PROFITS PLUS CAPITAL
MANAGEMENT, L.L.C., a Delaware
limited liability company; and DOLLARS
AND SENSE GROWTH FUND, LP, a
Delaware limited partnership; and
ROBERT COLEMAN, an individual,

Plaintiffs,

)
) Case No.: CVOC 1014540

)
) PLAINTIFFS/COUNTERDEFENDANTS'

) RESPONSES TO
) DEFENDANTS/COUNTERCLAIMANTS'
) SECOND SET OF DISCOVERY
)

)
)
)
JEFFREY PODESTA, an individual; and )
STREET SEARCH, L.L.C., a New Jersey )
limited liability company,
)'
)
)
Defendants.

vs.

~~~~~~~~~~~~~)

JEFFREY PODESTA, an individual; and )
STREET SEARCH, L.L.C., a New Jersey )
limited liability company,
~
Counterclaimants,
vs.
PROFITS PLUS CAPITAL

)

)
)
)
)
)

PLAINTIFFS/COUNTERDEFENDANTS' RESPONSES TO
DEFENDANTS/COUNTERCLAIMANTS' SECOND SET OF DISCOVERY -1

EXHIBIT
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MANAGEMENT, L.L.C., a Delaware
limited liability company; and STREET
SEARCH DOLLARS AND SENSE
GROWTH FUND, LP, a Delaware limited
partnership; f/n/a DOLLARS AND SENSE
GROWTH FUND, LP, a Delaware limited
partnership; and ROBERT COLEMAN, an
individual,
Counterdefendants.

)
)
)
)

~

)
)
)
)
)

COME NOW the Plaintiffs/Counterdefendants, by and through their
counsel of record, Trout• Jones• Gledhill• Fuhrman• Gourley, P.A., and hereby
respond to Defendants/Counterclaimants' Second Set of Discovery Requests as
follows:
GENERAL OBJECTIONS
1.

Plaintiffs/Counterdefendants have not completed their investigation

and discovery nor their preparation for trial. All responses are based only upon
such information and documents as are presently available and specifically
known to Plaintiffs/Counterdefendants. The following Responses are made in an
effort to supply as much factual information and as much specification of legal
contentions as is presently known, but should in no way be to the prejudice of
Plaintiffs/Counterdefendants in relation to further discovery, research or analysis.
Further discovery, independent investigation. legal research, expert
consultation and analysis may supply additional facts, and establish entirely new
factual conclusions or legal contentions, all of which may lead to substantial
additions to, changes in, and variations from the Responses set forth below. The
following

Responses

are

therefore

given

without

prejudice

to

Plaintiffs/Counterdefendants' right to amend the Response as necessary.
PLAINTIFFS/COUNTERDEFENDANTS'RESPONSESTO
DEFENDANTS/COUNTERCLAIMANTS' SECOND SET OF DISCOVERY· 2
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ZUcker, Robert Calamunci, or Zucker and Associates, P.A. have prepared "in
relation to Dollars and Sense Growth Fund."
RESPONSE: Plaintiffs object to this request on the basis that Defendants
seek information which is protected from disclosure by accountant-client or other
privilege.
REQUEST FOR PRODUCTION NO. 26: Please provide full and

complete copies of all documents that Jason Gray reviewed while auditing the
accounting records and tax records for Street Search Dollars and Sense Growth
Fund, LP.
RESPONSE: Plaintiffs object to this request on the basis that Defendants
seek information which is proprietary and confidential.
REQUEST FOR PRODUCTION NO. 27: Please provide a copy of each
and every document relating to the issuance of any professional, broker, and/or
securities licenses to Robert Coleman or Profits Plus, the revocation and/or
suspension of any such licenses, and the reinstatement, if applicable, of any
such licenses.
RESPONSE: See attached FINRA report, Bate #PPCM009385 PPCM009406.
REQUEST FOR PRODUCTION NO. 28: Please provide a copy of each
and every document evidencing a trade or transaction concerning the sale or
repurchase of any limited partnership shares in Street Search Dollars and Sense
Growth Fund, LP that Coleman or Profits Plus processed through Golden

PLAINTIFFS/COUNTERDEFENDANTS' RESPONSES TO
DEFENDANTS/COUNTERCLAIMANTS' SECOND SET OF DISCOVERY - 8
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correspondence, e-mails, letters, and or telephone records, between any of the
Plaintiffs and Jason Grey.
RESPONSE: Plaintiffs object to this request on the basis that Defendants
seek information which is protected from disclosure by accountant-client or other
privilege.
REQUEST FOR PRODUCTION NO. 39: Please produce a copy of all
documents which reflect communications, including but not limited to,
correspondence, e-mails, letters, and or telephone records, between any of the
Plaintiffs and Jack Mallon.
RESPONSE: See documents previously produced with Bates
#PPCM004996-PPCM005127; #PPCM006246; and #PPCM006319PPCM006321.
REQUEST FOR PRODUCTION NO. 40: Please produce a copy of all
documents which reflect communications, including but not limited to,
correspondence, e-mails, letters, and or telephone records, between any of the
Plaintiffs and Kurt Merritt.
RESPONSE: Please see attached documents with Bates #
PPCM009442-PPCM009479
REQUEST FOR PRODUCTION NO. 41: Please produce a copy of all
documents which reflect communications, including but not limited to,
correspondence, e-mails, letters, and or telephone records, between any of the
Plaintiffs and Judy Calhoun.

PLAINTIFFS/COUNTERDEFENDANTS' RESPONSES TO
DEFENDANTS/COUNTERCLAIMANTS' SECOND SET OF DISCOVERY· 12
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I am free to solicit investors relating to investment in the Street Search Dollars
and Sense Growth Fund because of my relationship with the issuer".
RESPONSE: Plaintiffs object to this request to the extent Defendants
seek or may be deemed to seek information which is protected from disclosure
by attorney-client or other privilege, as attorney work-product, as material
prepared in anticipation of litigation or trial, or as containing mental impressions,
conclusions, opinions, or legal theories of one or more of defendant's attorneys.
In addition, that statutes, rules, and/or regulations, including but not limited to
FINRA, Idaho Code, Idaho Administrative Code, and the Code of Federal
Regulations, which may apply are equally available to Defendants.

~

DATED this~ day of August, 2011.
TROUT+ JONES +GLEDHILL +FUHRMAN+
GOURLEY, P.A.

~tdd

PLAINTIFFS/COUNTERDEFENDANTS' RESPONSES TO
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VERIFICATION
STATE OF IDAHO )
: SS.

County of Ada

)

ROBERT COLEMAN, being first duly sworn, deposes and says:
That he Is the Managing Member of Profits Plus Capital Management,
L.L.C., one of the Plaintiffs herein, that he has read the foregoing document, knows
the contents thereof, and believes the same to be true and correct to the best of his

information, knowledge and belief.

I
I
I

I
i

I

I

I

day of August,

I
I

I

i

i

i

BRICE A. HARTVIGSEN
NOtary PUbllC
State of Idaho

Notary Public for Idaho
Residing at <:. (,%=- '8&A. t
Commission expires: 5" Jr-.l~ ).1>17
I
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3/12/2012 9:36 AM

FROM: 208-939-7136 CLARK _.ASSOCIATES, ATTORNEYS AT LAW

TO: 331-1529

PAGE: 001 OF 001

CLARK & ASSOCIATES, ATTORNEYS
Real Estate • Business • Litigation
March 12, 2012
Sent via Facsimile: 332-8097
Alan Coniloque
Deputy Attorney General
Idaho Department of Finance
800 Park Blvd., Suite 200
Boise, ID 83712
P.O. Box 83720
Boise, ID 83720-0031
Re: Public Records Request
Dear Alan:
As you know, I am involved in Coleman et. al. v. Podesta, et al., Ada County Case No. CVOC
1014540 case and represent the Defendants.

Please consider this a public records request for all documents that the Department of Finance or
Mr. Kurt Merritt sent to or received from Attorneys Kim Gourley or Erika Judd regarding Robert
Coleman or Profits Plus Capital Management at any time from March 2010 to the present.
Thank you.

Sincerely,

Eric R. Clark
cc: Kim Gourley

EXHIBIT~.
P.O. Box 2504
Eagle, Id 83616

(208) 830-8084
Fax: (208) 939-7136
eclark@Clark-Attomeys.com
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CLARK & ASSOCIATES, ATTORNEYS
Real Estate • Business • Litigation

March 19, 2012
Sent via Facsimile: 332-8097
Marilyn Chastain
Securities Bureau Chief
Idaho Department of Finance
800 Park Blvd., Suite 200
Boise, ID 83 712
P.O. Box 83720
Boise, ID 83720-0031
Re: Public Records Request
Dear Ms. Chastain:
Thank you for providing your letter dated March 15, 2012, in response to my public records
request. Unfortunately, the response is incomplete. I understand there were documents that the
law firm of Trout Jones provide to Mr. Merrit in January or February 2012 that you have not
provided. Additionally, there appears to have been correspondence or communications in 2010
which the Department has not produced.
I will expand the records request to include all documents or correspondence sent to or received
from Mr. Robert Colman or Profits Plus Capital Management, LLC from March 2009 to present.
This request includes all document that Coleman or Profits Plus, acting as registered investment
advisers, are required to file annually with the Department. If you refuse to produce any
documents, please so indicate, and state the basis for the Department's refusal to produce.
I also have a question about oversight. Profits Plus Capital Management, LLC was registered as
a registered investment adviser by the Idaho Department of Finance in Idaho since early 2000.
However, Profits Plus, a Delaware LLC, did not apply for a Certificate of Authority to do
business in Idaho until April 15, 2010. Consequently, for a significant amount of time in 2000,
Profits Plus appeared to be in violation of Idaho Code 53-656, which provided for a civil penalty
not to exceed $5,000.00 and an injunction preventing the LLC from doing business until
registered. Why did the Idaho Department of Finance fail to take any action against Profits Plu s e
for failing to register as a foreign LLC?

EXHIBIT___,=---

P.O. Box 2504
Eagle, Id 83616

(208) 830-8084
Fax: (208) 939-7136
eclark@Clark-Attomeys.com
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Marilyn Chastain
March 19, 2012
Page 2.

Again, please provide all requested documents and an explanation for the Department's
lack of oversight or enforcement. Thank you.
Sincerely,

Eric R. Clark
cc: Kim Gourley

P.O. Box 2504
Eagle, Id 83616

(208) 830-8084
Fax: (208) 939-7136
eclark@Clark-Attomeys.com
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7/26/2012 4:08 PM

FROM: 208-939-7136 CLARK _)\.SSOCIATES, ATTORNEYS AT LAW

TO: 3328097

PAGE: 004 OF 004

Patty Highley
From:

bob coleman <profitsplus@cableone.net>

Sent
To:
Subject

Friday, December 23, 20118:50 AM
Patty Highley; Marilyn Chastain
Re: copy of file

Follow Up Flag:
Flag Status:

Follow up
Flagged

Marilyn,
I would like to request all Information that I have filed with your department.
I also had some other questions regarding the Idaho statues. could you or Patty please call me? 468-3600 Thanks Bob
Coleman
Profits Plus capital Management
On 12/14/201110:21 AM, Patty Highley wrote:
>Hi Bob,

>
> I'm out of the office today. You'll need to be more specific on which filings you are talking about. Are you interested
in certain filings made by your IA? If so, just let me know what those are. If you want everything you've ever filed with
the Department you'll need to provide us a public records request which should be addressed to Marilyn Chastain. I
hope to be in the office tomorrow morning but then will be out the remainder of the week. However, I can have
someone working on this while I'm out.
>
>Regards,
>Patty
>

>
>-Original Message> From: bob coleman [mailto:bcoleman@lgoldsilvervault.coml
> Sent: Tue 12/13/2011 8:09 PM
>To: Patty Highley
> Subject: copy of file

>
>Patty,
> Is it possible to get a copy of my file (filings, reports, etc) with
>the department of finance? Please call me if I did not ask the right
>question.
>468-3600
>
>Thanks
> Bob Coleman

>
>
>

EXHIBIT:Q_
1
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CLARK & ASSOCIATES, ATTORNEYS
Real Estate • Business • Litigation
July 25, 2012

Sent via Facsimile: 332-8097
Marilyn Chastain
Securities Bureau Chief
Idaho Department of Finance
800 Park Blvd., Suite 200
Boise, ID 83712
P.O. Box 83720
Boise, ID 83720-0031
Re: Public Records Request - Profits Plus Capital Management, LLC, and Robert
Coleman
Dear Ms. Chastain:
In March 2012 we filed a public records request regarding Profits Plus Capital Management,
LLC, a company registered with the Idaho Department of Finance as a Registered Investment
Advisor, and Robert Coleman. While the Department provided some documents, we now
believe that response was incomplete.
Attached to your letter dated March 15, 2012 was an e-mail string from Robert Coleman
beginning December 13, 2011. We have attached a copy of your letter and Mr. Coleman's email. In December 2011, Mr. Coleman requested a copy of"all information I have filed with
your department." However, I did not see any documents provided to us that were responsive to
Mr. Coleman's request.
My clients were involved in litigation with Profits Plus and Mr. Coleman in 2011 and 2012.
During the litigation, we requested documents from Profits Plus and Coleman as follows:
REQUEST FOR PRODUCTION NO. 27: Please provide a copy of each
and every document relating to the issuance of any professional, broker, and/or
securities licenses to Robert Coleman or Profits Plus, the revocation and/or
suspension of any such licenses, and the reinstatement, if applicable, of any
such licenses.
Mr. Coleman's counsel responded by providing a copy of a FINRA report.
RESPONSE: See attached FINRA report, Bate #PPCM009385 PPCM009406.
P.O. Box 2504
Eagle, Id 83616

EXHIBIT-'--

(208) 830-8084
Fax: (208) 939-7136
eclark@Clark-Attomeys.com
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Marilyn Chastain
July 25, 2012

Page2

If the IDOF responded to Mr. Coleman's December request, it would appear that at least some of
the documents would have been relevant to the discovery request listed above. If the IDOF
provided documents in response to Mr. Coleman's request, we would like to obtain copies of
those documents. Please provide complete copies of all documents you provided to Mr.
Coleman in response to his request. Thank you.

Sincerely,

Eric R. Clark
cc: Kim Gourley

P.O. Box 2504
Eagle, Id 83616

(208) 830-8084
Fax: (208) 939-7136
eclark@Clark-Attomeys.com
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C.L. "BUTCH" OTTER
Governor
D.EPARrMENI OF FINANCE

GAVINM.GEE
Director

March 15, 2012

Eric R. Clark
Clark & Associates
P.O. Box 2504
Eagle, ID 83616
RE:

Idaho Public Records Request

Dear Mr. Clark:
This is in follow-up to your public records request received on March 12, 2012. I have enclosed
the documents which are responsive to your request.
I hope this information is helpful to you.

Sincerely,

.

~~

~n

Securities Bureau Chief
Idaho Department of Finance

SECURITIES BUREAU
Bureau Chief- Marilyn I. Chastain
800 Park Boulevard, Suite 200, Boise, ID 83702
Mail Toi P.O. Box83720, Boise ID 83720-0031
Phone: (208) 332-8004 Fax: (208) 332-8099
htmu'/finance.idaho.goy

PROTECTING TIIB INTEGRITY OF IDAHO FINANCIAL MARKETS SINCE 1905
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Patty Highley

Subject

bob coleman <profitsplus@cableone.net>
Friday, December 23, 2011 8:50 AM
Patty Highley; Marilyn Chastain
Re: copy of file

Follow Up Flag:
Flag Status:

Flagged

From:

Sent:
To:

Follow up

Marilyn,
I would like to request all information that I have filed with your department.
I also had some other questions regarding the Idaho statues. Could you or Patty please call me? 468-3600 Thanks Bob
Coleman
Profits Plus capital Management
On 12/14/201110:21 AM, Patty Highley wrote:
>Hi Bob,

>
> I'm out of the office today. You'll need to be more specific on which filings you are talking about. Are you interested
in certain filings made by your IA? If so, just let me know what those are. If you want everything you've ever filed with
the Department you'll need to provide us a public records request which should be addressed to Marilyn Chastain. I
hope to be in the office tomorrow morning but then will be out the remainder of the week. However, I can have
someone working on this while I'm out.

>
>Regards,
>Patty

>
>
>--Original Message> From: bob coleman [mailto:bcoleman@goldsilvervault.coml
> Sent: Tue 12/13/20118:09 PM
>To: Patty Highley
> Subject: copy of file

>
>Patty,
> Is it possible to get a copy of my file (filings, reports, etc} with
>the department of finance? Please call me if I did not ask the right
>question.
>468-3600

>
>Thanks
> Bob Coleman
>

>
>

1
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IDAHO

C.L. "BUTCH" OTTER
Governor

GAVINM.GEE

DEPAR:rMENT OF FINANCE

Director

July 27, 2012

BY FACSIMILE TO (208) 939-7136
Eric R. Clark
Clark & Associates
P.O. Box 2504
Eagle, ID 83616

RE:

Letter of July 25, 2012

Dear Mr. Clark:
This is in follow-up to your letter dated July 26, 2012.
You asked whether the department responded to the request made by Mr. Coleman in December
2011, for all information he had filed with our department. Shortly after the department received
this request, Mr. Coleman withdrew the request, so no further action on it was taken.

Sincerely,

)Vu.

"~

Marily~

Securities Bureau Chief

cc: Alan Conilogue
Kim Gourley

SECURITIES BUREAU
Bureau Chief - Marilyn T. Chastain
800 Park Boulevard, Suite 200, Boise, ID 83702
Mail Toi P.O. Box 83720, Boise ID 83720-0031
Phones (208) 332-8004 Fax1 (208) 332-8099
http://finance.idaho.gov

EXHIBIT£
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7/27/2012 4:48 PM

FROM: 208-939-7136 CLARK __,ASSOCIATES, ATTORNEYS AT LAW

TO: 3328097

PAGE: 001 OF 001

-.

CLARK & ASSOCIATES, ATTORNEYS
Real Estate• Business• Litigation
July 27, 2012
Sent via Facsimile: 332-8097
Marilyn Chastain
Securities Bureau Chief
Idaho Department of Finance
800 Park Blvd., Suite 200
Boise, ID 83712
Re: Public Records Request- Profits Plus Capital Management, LLC, and Robert
Coleman
Dear Ms. Chastain:
Thank you for the prompt response. I did not see a written request by Mr. Coleman in any
documents the Department has provided so far that indicated Mr. Coleman was withdrawing the
request for his records in December 2011. Please identify the factual basis or documents on
which you rely for this contention. If there is a written record of such a request, please provide
it to us. Considering we requested that information in discovery, it is interesting that Coleman
would request the documents, but then withdraw that request.
Second, are there documents responsive to Mr. Coleman's request? And, if so, why did the
Department refuse to provide those documents pursuant to my public records request in March
2012. Again, please provide a complete copy of Mr. Coleman's file as he requested in
December 2011 and we requested in March 2012. Thank you.
Sincerely,

Eric R. Clark
cc: Kim Gourley

EXHIBIT

P.O. Box 2504
Eagle, Id 83616

_G__

(208) 830-8084
Fax: (208) 939-7136
eclark@Clark-Attorneys.com
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C.L. "BUTCH" OTTER
Governor
GAVINM.GEE
Director

DEPARTMENT OF FINANCE

July 31, 2012
BY EMAIL TO eclark@Clark-Attornevs.com
Eric R. Clark
Clark & Associates

P.O. Box 2504
Eagle, ID 83616

RE:

Letter of July 27, 2012

Dear Mr. Clark:
This is in follow-up to your July 27, 2012 public records request.
At the outset, the Department is not "refusing" to provide documents which are responsive to
your requests and which are not exempt under Idaho's Public Records law. We have attempted
to provide complete and correct responses to each of your four requests.
With regard to your current request, first, Mr. Coleman's withdrawal of his public records
request was done over the telephone; no written record exists.
Second, you have requested that we produce "Mr. Coleman's file as he requested in December
2011 and we requested in March 2012." The public documents responsive to your request of
March 19, 2012 were provided to you in our response of March 28, 2012. Had Mr. Coleman
pursued his request, other documents may have been produced to him because of the provisions
ofldaho Code 9-342 which gives expanded access to a person's records about himself.
I hope this information is helpful to you.
Sincerely,
1

'

~A .LA~~

~~i~;;-~~~

Securities Bureau Chief
cc: Alan Conilogue
Kim Gourley- by facsimile to 331-1529
SECURITIES BUREAU
Bureau Chief - Marilyn T. Chastain
800 Park Boulevard, Suite 200, Boise, ID 83702

EXHIBIT_a_

Mail Toi P.O. Box 83720, Boise ID 83720-0031
Phonei(208)332-8004 Faxi(208)332-8099
htto://finance.idaho.gov
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PUBLIC RECORDS REQUEST POLICY
Revised 4/09

DEPARTMENT OF FINANCE

Applicable Law
1.

Requests for public records from the files of the State of Idaho, Department of
Finance (DOF) or for inspection of such records are subject to the requirements
of the Idaho Public Records Law, Idaho Code §§ 9-337 through 9-350, and other
laws specifically addressing records maintained by the DOF. Such laws exempt
certain records or information that may be included in such records from
disclosure to the public. The DOF will review all public records requests to
determine whether DOF records falling within such requests are exempt from
disclosure pursuant to such laws.

Requests Must Be in Writing
2.

Requests for copies of public records from the files of the DOF or for inspection
of such records must be made in writing. A person making such a request
(Requester) must provide his or her name, mailing address, and a current
telephone number. [l.C. § 9-338(4)] Providing a current e-mail address will
facilitate communications between the DOF and the Requester concerning the
public records request.

3.

A request for public records submitted to the DOF by electronic mail or facsimile
shall be deemed to be a written request. A public records request submitted by
e-mail should be directed to: finance@finance.idaho.gov. A faxed public records
request should be directed to: (208) 332-8097. Requests made by mail should
be directed to:
Idaho Department of Finance
Attn: Public Records Coordinator
P.O. Box 83720
Boise, Idaho 83720-0031
Public records requests submitted to the DOF in any other way may cause delay
in response time by the DOF.

4.

After receipt of a public records request, the DOF shall make no inquiry of the
Requester, except to obtain the information referenced in paragraph 2 above,
and to protect privacy rights concerning personal information. [l.C. § 9-338(4)]

Response Time
5.

A public records request shall be deemed to be received by the DOF on the date
the DOF's Public Records Coordinator receives the written request. If the
request is submitted electronically, it must be directed as set forth in paragrap~
1
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above, and the date of receipt shall be the date the electronic file is received by
the DOF's Public Records Coordinator. If the request is submitted by fax, it must
be directed as set forth in paragraph 3 above, and the date of receipt shall be the
date the fax is received by the DOF's Public Records Coordinator.
6.

After the DOF receives a request for public records as set forth in paragraph 5
above, it shall either grant or deny the request within three (3) working days of
the date of the receipt of the request. If the DOF determines that a longer period
of time is needed to locate or retrieve the public records requested, the DOF
shall notify the Requester in writing that a longer period of time is needed, and
that such records will be provided no later than ten (10) working days following
receipt of the request. [l.C. § 9-339(1)]

7.

If the DOF determines that existing electronic records requested by a Requester
will first have to be converted to another electronic format by the DOF or by a
third party, and that such conversion cannot be completed within (10) ten working
days, the DOF shall so notify the Requester in writing. In that event, the DOF
shall provide the converted public records at a time mutually agreed upon
between the DOF and the Requester, with due consideration given to any
limitations that may exist due to the process of conversion or due to the use of a
third party to make the conversion. [1.C. § 9-339(1 )]

8.

If the DOF denies the Requester's request for examination or copying of public
records or denies the request in part, the DOF shall notify the Requester in
writing of the denial or partial denial of the request for the public records. [l.C.§
9-339(3)]

9.

The notice of denial or partial denial shall state that a Deputy Attorney General
reviewed the request or that the DOF has had an opportunity to consult with a
Deputy Attorney General regarding the request and has chosen not to do so.
The notice of denial or partial denial shall also indicate the legal authority for the
denial and indicate clearly the Requester's right to contest the denial or partial
denial. [l.C. § 9-339(4)]

10.

If the DOF fails to respond to a public records request that has been properly
made, the request shall be deemed to be denied within ten (10) working days
following receipt of the request by the DOF. [Idaho Code§ 9-339(2)]

11.

If the DOF deems that disclosure of certain information included in a public
record would constitute an unwarranted invasion of personal privacy, it will redact
such information from the public record before it will provide a copy of such
record in response to a public records request.

Requester's Rights if Request is Denied or Partially Denied

12.

The sole remedy for a person aggrieved by the denial of a request for disclosure
is to institute proceedings in the district court of Ada County to compel the DOF
to make the information available for public inspection. The petition contesting
2
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the DOF's denial shall be filed within one hundred eighty (180) calendar days
from the date of mailing of the notice of denial or partial denial by the DOF. The
time for responsive pleadings and for hearings in such proceedings shall be set
by the court at the earliest possible time, but in no event beyond twenty-eight
(28) calendar days from the date of the filing. [ l.C. § 9-343(1)]
Copying of Records

13.

Where the number of copies of public records that will be provided by the DOF in
response to a public records request is less than one hundred (100) pages, the
DOF will copy the public records and mail them to the Requester. If the number
of public records to be provided exceeds one hundred (100) pages, the DOF may
contact the Requester and arrange an appointment for the Requester to visit the
DOF's offices in Boise, Idaho to examine the public records and determine which
public records he or she wishes to be copied. Such appointments will generally
occur during the regular office hours of the DOF, which are Monday through
Friday from 8:00 a.m. to 5:00 p.m., except for state holidays. Should the
appointment be scheduled for a time after regular DOF office hours due to
special circumstances, a person shall be designated by the DOF to represent the
DOF during such examination, and shall be paid reasonable compensation for
such service by the DOF out of funds provided in advance by the Requester.
[l.C. § 9-338(7)]

14.

The DOF will not provide public information in a format not used by the DOF in
the normal course of business, unless the DOF determines that special
circumstances warrant doing so. Extra charges incurred by the DOF in preparing
such public information in the new format may be charged to the Requester.
Further, the DOF will not create a new document that does not already exist in its
records in response to a public records request.

Copying Fee Schedule

15.

The DOF has established a copying fee schedule concerning public records
requests. The fee may not exceed the actual cost to the DOF of copying such
records. The actual cost shall generally not include any administrative or labor
costs resulting from locating and providing a copy of the public record; however,
the DOF may establish a fee to recover the actual labor cost associated with
locating and copying public records, if:
(a)
records; or
(b)
(c)

The request is for more than one hundred (100) pages of paper
The request includes records from which nonpublic information
must be redacted; or
The actual labor associated with locating and copying documents
for a request exceeds two (2) person hours.

[l.C. § 9-338(8)(a)]

3
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16.

The DOF may request advance payment of the cost of copying public records.
[l.C. § 9-338(8)(b)]

17.

In providing a duplicate of a computer tape, computer disc, microfilm or similar or
analogous record system containing public information, the DOF may charge a
fee, uniform to all persons, that does not exceed the sum of the following:
(a)
(b)
(c)

The DOF's direct cost of copying the public information in that form;
The standard cost, if any, of selling the same public information in
the form of a publication;
The agency's cost of conversion, or the cost of conversion charged
by a third party, if the existing electronic record is converted to
another electronic form.

[l.C. § 9-338(8)(b)]
18.

The following is the DOF's copying fee schedule, pursuant to Idaho Code § 9-338(8):

Type of Work
Charges
Involved
Photocopying less than 100 pages on standard 8 % No charge
x 11 paper where no redacting of confidential
information is required
Photocopying on paper other than standard 8 % x
Actual copying cost,
11 paper (e.g. blueprints, maps, etc.)
varies depending on
size
Retrieval of archived information
$3 per box, or actual
out of pocket cost
Photocopying more than 100 pages on standard 8 $12 per hour plus
% x 11 paper
$.10 per page
Request includes records from which non-public
$12 per hour plus
$.10 per paQe
information must be redacted
Where actual labor associated with locating and
$12 per hour plus
photocopying/printing hard copy and/or electronic
$.10 per page
documents equals or exceeds two (2) person hours
Actual out of pocket
Where DOF incurs out of pocket costs required for
providing the requested records
cost
Where DOF has a standard charge for selling
Standard cost for
information in the form of a publication
selling information in
the form of the
publication

19.

If the DOF determines that circumstances reasonably require, it may use a
commercial copying service to photocopy public records in response to a public
records request. In such cases, the Requester shall be responsible for the
amounts charged by the commercial copying service if the cost is $5.00 or more.
The DOF will make reasonable efforts to inform the Requester beforehand that it
4
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will use a commercial copying service and provide a reasonable estimate of the
anticipated costs to the Requester. The Requester may be required to pay such
charges prior to the DOF arranging for the commercial copying service to copy
the public records responsive to the request.
20.

If the DOF has reason to believe that a Requester or group of Requesters is
attempting to break down a large request for copies of public records into a
series of smaller requests for the purpose of avoiding the imposition of charges,
the DOF will aggregate such requests for the purpose of determining appropriate
charges and will impose charges accordingly.

21.

When copies or printouts are duplexed, each side of a sheet of paper on which
print appears shall be treated as a separate copy for the purposes of charges
due.

22.

Idaho sales tax shall be assessed to the Requester on all charges payable to the
DOF for copying fees and other costs incurred by the DOF in responding to a
public records request.

23.

A Requester is not responsible for payment of charges incurred by such request,
if the Requester demonstrates:
(a)
(b)

the inability to pay; or
that the public's interest or the public's understanding of the
operations or activities of government or its records would suffer by
the assessment or collection of any fee.

[l.C. § 9-338(8)(c)]
Any request to waive otherwise chargeable costs and fees made by a Requester
must be supported by the demonstration referenced in l.C. § 9-338(8)(c).
Shipping and Mailing Fees

24.

Where copies of public records provided by the DOF in response to a public
records request are mailed or shipped to the Requester, and the cost is $5.00 or
more for such mailing or shipping, the Requester shall be responsible for
reimbursement to the DOF of the actual mailing or shipping cost incurred by the
DOF. The DOF may require that the Requester pay such charges in advance of
the mailing or shipping of the public records responsive to the request.

Advance Notice to Requester of Charges Due for Public Records

25.

When it appears to the DOF that its response to a public records request will
subject the Requester to charges of $5.00 or more, the DOF may provide a
reasonable estimate of the expected charges to the Requester prior to preparing
the public records to be provided to the Requester. Once such reasonable

5
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estimate has been provided to the Requester, the DOF may require prepayment
by the Requester prior to preparation of the public records.
26.

The failure of the DOF to provide a reasonable estimate to the Requester and to
require prepayment of the charges due, do not excuse the Requester from the
responsibility to pay to the DOF the appropriate charges after the response to the
request for public records has been provided.

* * *
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SEP 1~ 2012
CHRISTOPHER D. RICH, Clerk
By ANNAMARIE MEYER
DEPUTY

ERIC R. CLARK, Esq.
CLARK & ASSOCIATES, ATTORNEYS
P.O. Box 2504
Eagle, ID 83616
Office: (208) 830-8084
Fax: (208) 939-7136
Idaho State Bar No. 4697
Attorney for Defendants

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

PROFITS PLUS CAPITAL
MANAGEMENT, LLC, a Delaware limited
liability company; and DOLLARS AND
SENSE GROWTH FUND, LP, a Delaware
limited partnership; and ROBERT
COLEMAN, an individual,

Case No. CV OC 1014540

DEFENDANTS/COUNTERCLAIMANT'S SUPPLEMENTAL
MOTION FOR NEW TRIAL

Plaintiffs,
vs.
JEFFREY PODESTA, an individual; and
STREET SEARCH, LLC, a New Jersey
limited liability company,

Judge Greenwood

Defendants.

JEFFREY PODESTA, an individual; and
STREET SEARCH, LLC, a New Jersey
limited liability company,
Counterclaimants,
vs.
PROFITS PLUS CAPITAL
DEFENDANTS/COUNTERCLAIMANT'S SUPPLEMENTAL MOTION FOR NEW TRIAL - 1

000861

MANAGEMENT, LLC, a Delaware limited
liability company; and STREET SEARCH
DOLLARS AND SENSE GROWTH FUND,
LP, a Delaware limited partnership; f/n/a
DOLLARS AND SENSE GROWTH FUND,
LP, a Delaware limited partnership; and
ROBERT COLEMAN, an individual,
Counterdefendants,

******
COME NOW the Defendants and Counterclaimant, (Collectively "Street Search") by and
through their attorney of record, and hereby move the Court for an Order voiding all judgments,
setting aside the jury verdict, and ordering a new trial in this case.
Street Search and Podesta hereby incorporate their initial Motion for New Trial, filed
August 14, 2012, as if set forth herein.
Street Search has previously filed an affidavit and memorandum in support of this motion
and now files a supplemental affidavit, and the affidavit of Marilyn Chastain, the Securities
Bureau Chief for the Idaho Department of Finance.
This Supplemental Motion is filed more than 14 days prior to the date set for hearing on
the underlying Motion for New Trial.
Street Search and Podesta respectfully request all relief stated in their original motion and
the opportunity for oral argument.

DEFENDANTS/COUNTERCLAIMANT'S SUPPLEMENTAL MOTION FOR NEW TRIAL - 2
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RESPECTFULLY SUBMITTED this 14th day of September, 2012.
~~,ATTORNEYS

Eric R. Clark
CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 14th day of September 2012, I served the foregoing, by
having a true and complete copy delivered via facsimile transmission to:
Kimbell D. Gourley
TROUT JONES GLEDHILL
FUHRMAN & GOURLEY, P.A.
The 9th & Idaho Center
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, 10 83701

Eric R. Clark

DEFENDANTS/COUNTERCLAIMANT'S SUPPLEMENTAL MOTION FOR NEW TRIAL - 3
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ERIC R. CLARK, Esq.
CLARK & ASSOCIATES, ATTORNEYS
P.O. Box 2504
Eagle, ID 83616
Office: (208) 830-8084
Fax: (208) 939-7136
Idaho State Bar No. 4697
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SEP 1 4 2012
CHRISTOPHER O. RICH, Clerk
By ANNAMARIE MEYER
DEPUTY

Attorney for Defendants/Counterclaimant
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

PROFITS PLUS CAPITAL
MANAGEMENT, LLC, a Delaware limited
liability company; and DOLLARS AND
SENSE GROWTH FUND, LP, a Delaware
limited partnership; and ROBERT
COLEMAN, an individual,
Plaintiffs,
vs.

Case No. CV OC 1014540

SUPPLEMENTAL AFFIDAVIT IN
SUPPORT OF
DEFENDANTS/COUNTERCLAIMANT'S MOTION FOR
NEW TRIAL

JEFFREY PODESTA, an individual; and
STREET SEARCH, LLC, a New Jersey
limited liability company,
Judge Greenwood
Defendants.

JEFFREY PODESTA, an individual; and
STREET SEARCH, LLC, a New Jersey
limited liability company,
Counterclaimants,
vs.
PROFITS PLUS CAPITAL
SUPPLEMENTAL AFFIDAVIT IN SUPPORT OF DEFENDANTS/COUNTER-CLAIMANT'S
MOTION FOR NEW TRIAL - 1
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MANAGEMENT, LLC, a Delaware limited
liability company; and STREET SEARCH
DOLLARS AND SENSE GROWTH FUND,
LP, a Delaware limited partnership; f/n/a
DOLLARS AND SENSE GROWTH FUND,
LP, a Delaware limited partnership; and
ROBERT COLEMAN, an individual,
Counterdefendants,

******
STATE OF IDAHO
COUNTY OF ADA

)
) ss:
)

The undersigned, first being duly sworn upon oath, deposes and says:
1.

That I am over the age of eighteen ( 18) years; and that I have personal knowledge

of the facts set forth in this affidavit, and I am competent to testify to the same if called to do so.
Attached as Exhibit 1 is a true and correct copy of all documents I received from

2.

the Idaho Department of Finance pursuant to the public records requests I filed in March 2012.
3.

I have read or reviewed every page.

4.

There are several copies of the same documents, but we are filing the IDOF's

responses in their entirety to give the Court a flavor of the limited nature and scope of the
responses.
5.

Many of the documents reflect communications between Plaintiffs' Counsel and

Kurt Merrit, some of which were produced in discovery.
6.

About half of the documents reflect Coleman's form ADV, which Coleman

produced in discovery.

SUPPLEMENTAL AFFIDAVIT IN SUPPORT OF DEFENDANTS/COUNTER-CLAIMANT'S
MOTION FOR NEW TRIAL - 2
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7.

The documents also include e-mail communications between Coleman and the

IDOF in December 2011 and January 2012, (IDOF000069-71) none of which Coleman disclosed
in discovery.
FURTHER YOUR AFFIANT SAYETH NAUGHT.
DATED this 14th day of September, 2012.

SUBSCRIBED AND SWORN to before me this 14th day of September, 2012.
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 14th day of August, 2012, I served the foregoing, by
having a true and complete copy delivered via facsimile transmission and exhibits via e-mail due
to volume to:
Kimbell D. Gourley
TROUT JONES GLEDHILL
FUHRMAN & GOURLEY, P.A.
The 9th & Idaho Center
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, 10 83701

ERIC R. CLARK
SUPPLEMENTAL AFFIDAVIT IN SUPPORT OF DEFENDANTS/COUNTER-CLAIMANT'S
MOTION FOR NEW TRIAL - 3
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"'.L. "BUTCH" OTTER
Govemor

DEPARTMENT OF FINANC£

GAVINM.GEE

Director

March 15, 2012

Eric R. Clark
Clark & Associates
P.O. Box 2504
Eagle, ID 83616

RE:

Idaho Public Records Request

Dear Mr. Clark:

This is in follow-up to your public records request received on March 12, 2012. I have enclosed
the documents which are responsive to your request.
I hope this infonnation is helpful to you.
Sincerely,

·.~~

~
.··...

Securities Bureau Chief
Idaho Department of Finance

SEQURIIIES BUREAU
Bureau Chief - Marilyn T. Chastain
800 Park Boulevard, Suite 200, Boise, ID 83702
Mail To: P.O. Box 83720, Boise ID 83720-0031
Phonei (208) 332-8004 Fax: (208) 332-8099
btmi//flnance1idaho.goy
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IDOF000001

PROT:ECTING THE lNTEGlU'IYOF IDAHO flNANCIAL MARKETS SINCE 1905

Kurt Merritt
From:

Sent:
To:
Subject
Attachments:

Erika Judd <EJudd@idalaw.com>
Tuesday, February 07, 2012 8:42 AM
Kurt Merritt
Trial Testimony- Profits Plus v. Podesta
Faxes_20120206170002.pdf

Kurt,
I have attached a letter my office received this morning from Eric Clark, counsel for Jeff Podesta. I understand that you
have been directed to note that you are not testifying as an official representative of the Department of Finance. I
expect that this will resolve Mr. Clark's concerns but I wanted to make sure you had advance notice in the event you
were approached at work today.
Please feel free to contact me with any additional questions,

Erika P. Judd
Trout Jones Gledhill Fuhrman Gourley, P.A.
225 North 9th St., Ste 820
Boise, ID 83702
P.O. Box 1097
Boise, ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
ejudd@idalaw.com
This electronic transmission (and/or the documents accompanying it) may contain confidential information belonging to
the sender that is protected by the Electronic Communications Privacy Act, 18 U.S.C. Sections 2510 and 2521 and may
be legally privileged. This message (and any associated files) is intended only for the use of the individual or entity to
which it is addressed and may contain information that is confidential, subject to copyright or constitutes a trade secret.
If you are not the intended recipient you are hereby notified that any dissemination, copying or distribution of this
message, or files associated with this message, is strictly prohibited. If you have received this communication in error,
please notify Trout+Jones+Gledhill+Fuhrman+Gourley, PA immediately by telephone (208-331-1170) and destroy the
original message. Messages sent to and from us may be monitored.
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2/6/2012 4:58 PH FROM: 20

-7136 CLARK ..,J.SSOCIATES, ATTOl\N!YS AT LAW TO:

1529

fAGI: 001 OI' 003

CLARK & ASSOCIATES, ATTORNEYS
Real Estate • Business • Litigation
February 6, 2012
Sent via Facsimile: 332-8097

GavinM.Gee
Director of Finance
Idaho Department of Finance
800 Park Blvd., Suite 200
Boise, ID 83712
P.O. Box 83720
Boise, ID 83720-0031
Re: Coleman et. al. v. Podesta, et al., Ada County Case No. CVOC 1014540
Dear Director Gee:

I am involved in the above-titled case and represent the Defendants. We initially
spoke with Mr. Kurt Merritt as a potential expert witness, and so apparently did the
Plaintiffs.
I received the attached e-mail from Mr. Merritt after he had rendered some options
gratuitously to the Plaintiff, based on some hypothetical fact patterns they
presented. The Plaintiffs indicated today at trial they intended to present Mr.
Merritt as an expert witness on Wednesday of this week.
I have never seen a formal request for written interpretation from the Plaintiffs nor
an interpretive opinion from the Department regarding issues to which Mr. Merrit
intends to testify. If the Plaintiffs have filed no fonnal Request for Written
Interpretation according to Rule 2 of the Rules Pursuant to the Unifonn Secwities
Act, and as there is no written Interpretive Opinion from the Department of
Finance, then it appears that Mr. Merritt, if allowed to testify, will testify that the
communications with the Plaintiffs were nothing more than "infonnal discussions"
as defmed by Rule 2.

P.O. Box 2504
Eagle, Id 83616

(208) 830-8084
Fax: (208) 939-7136
eclarlc@Clark-Attomeys.com
000869
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2/6/2012 4:58 PM FROM: 2oe-----7136 CLARK ...}.SSOCIATES, ATTORNEYS AT LAW TOI

-1529

PAGE: 002 OF 003

Director Gee
February 6, 2012
Page2

I want the Department to confinn that any opinions Mr. Merrit may state at trial,
although he is an employee, are not approved or sanctioned by the Idaho
Department of Finance. Ifl am incorrect, please notify me immediately.
Sincerely,

Eric R. Clark
cc: Kim Gourley

P.0. Box 2504

Eagle, Id 83616

(208) 830-8084
Fax: (208) 939-7136
eclark@Clark-Attomeys.com
000870
IDOF000004

2/6/2012 4:S8 PM FROM: 2

Hotmail Print Message

. -1136 CLARK ...ASSOCIATES, ATTOJl}IEYS AT LAW
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-1529

PAGE: 003 OF 003
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From:

Sent:

To:
Cc:

Subject:
Attachments:

Erika Judd <EJudd@idalaw.com>
Wednesday, June 29, 20111:42 PM
Kurt Merritt
Kimbell Gourley
Request for Information
IdDeptFinance Letter 06.29.2011.doc

Mr. Merritt,
I appreciate your time and attention to this matter. As we discussed this morning, I have attached a letter detailing the
factual scenarios that we currently seek your input and guidance on.
I hope you have a wonderful weekend and I look forward to discussing this further upon your return.

Please feel free to contact me if you have any questions or concerns.
Regards,
Erika P. Judd
Trout Jones Gledhill Fuhrman Gourley, P.A.
225 North 9th St., Ste 820
Boise, ID 83702
P.O. Box 1097
Boise, ID 83701
Telephone: {208) 331-1170
Facsimile: (208) 331-1529
ejudd@idalaw.com
This electronic transmission (and/or the documents accompanying it) may contain confidential information belonging to
the sender that is protected by the Electronic Communications Privacy Act, 18 U.S.C. Sections 2510 and 2521 and may
be legally privileged. This message (and any associated files) is intended only for the use of the individual or entity to
which it is addressed and may contain information that is confidential, subject to copyright or constitutes a trade secret.
If you are not the intended recipient you are hereby notified that any dissemination, copying or distribution of this
message, or files associated with this message, is strictly prohibited. If you have received this communication in error,
please notify TrouttJones+Gledhill+Fuhrman+Gourley, PA immediately by telephone {208-331-1170) and destroy the
original message. Messages sent to and from us may be monitored.
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Trout • Jones •Gledhill •Fuhrman • Gourley, P.A.
ATTORNEYS

AT

LAW

Kimbell D. Gourley
Erika P. Judd

June 29, 2011
Dear Kurt:
Thank you for the opportunity to meet with you next week to discuss licensing
issues and registration issues under Idaho law. To help with our discussion, I have set
forth below a couple of factual scenarios for your consideration. The problem at this time
is that the facts are in dispute between the parties so we cannot set forth just one set of
facts. Thank you for your understanding.

SCENARIO NO. 1:
A non-regulated exempt hedge fund has been created and files a Reg D form
with the SEC for information purposes. Only 75 accredited investors and 25 non
accredited investors may invest in this hedge fund. The hedge fund is a Delaware limited
partnership and the investors become limited partners when they invest in the hedge fund
(the "Limited Partnership").
The general partner is an Idaho limited liability company that is a registered
investment advisor and is authorized by its broker dealer to participate in this outside
business activity (the "LLC"). The sole member of this LLC is a licensed broker working
through a licensed broker dealer on other securities matters.
A third party LLC is invited to market the hedge fund to potential investors.
The third party LLC has no securities license, is not a licensed broker, and has no broker
dealer.
Is this marketing activity allowed? If not, is it a civil and/or criminal violation?
Can the non-licensed LLC receive commission compensation from the Limited
Partnership for investors obtained?
Can the non-licensed LLC receive any other type of compensation like a
percentage of management fees or incentive fees from the Limited Partnership for
investors obtained?
Can the non-licensed LLC receive any type of compensation from the general
partner LLC for investors obtained?
If the sole member of the third party LLC is a licensed broker, does it change any
of the answers to the above questions?

The 91h & Idaho Center • 225 North 9th Street, Suite 820
P. 0. Box 1097 •Boise, Idaho 83701
Phone (208) 331-1170 • Facsimile (208) 331-1529
E-Mail Address: kgourley@idalaw.com
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SCENARIO NO. 2:

A non-regulated exempt hedge fund has been created and files a Reg D form
with the SEC for information purposes. Only 75 accredited investors and 25 non
accredited investors may invest in this hedge fund. The hedge fund is a Delaware limited
partnership and the investors become limited partners when they invest in the hedge fund
(the "Limited Partnership").
The general partner is an Idaho limited liability company that is a registered
investment advisor and is authorized by its broker dealer to participate in this outside
business activity (the "LLC"). The sole member of this LLC is a licensed broker working
through a licensed broker dealer on other securities matters.
A third party individual is invited to market the hedge fund to potential
investors. The third party individual has no securities license, is not a licensed broker,
and has no broker dealer.
Is this marketing activity allowed? If not, is it a civil and/or criminal violation?
Can the non-licensed individual receive commission compensation :from the
Limited Partnership for investors obtained?
Can the non-licensed individual receive any other type of compensation like a
percentage of management fees or incentive fees :from the Limited Partnership for
investors obtained?
Can the non-licensed individual receive any type of compensation from the
general partner LLC for investors obtained?

SCENARIO NO. 3:

A non-regulated exempt hedge fund has been created and files a Reg D form with
the SEC for information purposes. Only 75 accredited investors and 25 non accredited
investors may invest in this hedge fund. The hedge fund is a Delaware limited
partnership and the investors become limited partners when they invest in the hedge fund
(the "Limited Partnership").
The general partner is an Idaho limited liability company that is a registered
investment advisor and is authorized by its broker dealer to participate in this outside
business activity (the "LLC"). The sole member of this LLC is a licensed broker working
through a licensed broker dealer on other securities matters.
A third party individual is invited to market the hedge fund to potential
investors. The third party individual has a securities license, is a licensed broker, has a
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broker dealer, but has not been authorized by such broker dealer to participate in this
outside business activity.
Is this marketing activity allowed? If not, is it a civil and/or criminal violation?
Can the licensed individual receive commission compensation from the Limited
Partnership for investors obtained?
Can the licensed individual receive any other type of compensation like a
percentage of management fees or incentive fees from the Limited Partnership for
investors obtained?
Can the licensed individual receive any type of compensation from the general
partner LLC for investors obtained?

SCENARIO NO. 4:

A non-regulated exempt hedge fund has been created and files a Reg D form with
the SEC for information purposes. Only 75 accredited investors and 25 non accredited
investors may invest in this hedge fund. The hedge fund is a Delaware limited
partnership and the investors become limited partners when they invest in the hedge fund
(the "Limited Partnership").
The general partner is an Idaho limited liability company that is a registered
investment advisor and is authorized by its broker dealer to participate in this outside
business activity (the "LLC"). The sole member of this LLC is a licensed broker working
through a licensed broker dealer on other securities matters.
A third party individual is invited to market the hedge fund to potential
investors. The third party individual has a securities license, is a licensed broker, has a
broker dealer, but after commencing marketing activities for the Limited Partnership the
broker dealer goes out of business and the third party's broker's license expires for failure
to lodge it with a broker dealer within the designated two year period.
Is this marketing activity allowed? If not, is it a civil and/or criminal violation?
Can the non-licensed individual receive commission compensation from the
Limited Partnership for investors obtained?
Can the non-licensed individual receive any other type of compensation like a
percentage of management fees or incentive fees from the Limited Partnership for
investors obtained?
Can the non-licensed individual receive any type of compensation from the
general partner LLC for investors obtained?
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SCENARIO NO. 5:

A non-regulated exempt hedge fund has been created and files a Reg D form with
the SEC for information purposes. Only 75 accredited investors and 25 non accredited
investors may invest in this hedge fund. The hedge fund is a Delaware limited
partnership and the investors become limited partners when they invest in the hedge fund
(the "Limited Partnership").
The general partner is an Idaho limited liability company that is a registered
investment advisor and is authorized by its broker dealer to participate in this outside
business activity (the "LLC"). The sole member of this LLC is a licensed broker working
through a licensed broker dealer on other securities matters.
A third party individual is invited to market the hedge fund to potential
investors. The third party individual had a securities license, was a licensed broker, had
a broker dealer, but the license expired when the broker dealer goes out of business for
failure to lodge it with a new broker dealer within the designated two year period.
Is there a statute of regulation setting forth whether contracts entered into with
individuals or entities not authorized to market and recommend certain securities like the
Limited Partnership are enforceable or void or voidable.
Is there an Idaho license that must be obtained by a licensed or unlicensed
individual or LLC pursuant to the factual scenarios set forth above?
If the unlicensed third party individual is appointed as an officer of the Limited
Partnership, do any of the answers to the questions set forth above change?
I would appreciate an opportunity to sit down with you to discuss your/the State
of Idaho Department of Finance perspective regarding the scenarios set forth above.
Please feel free to contact me if you have any questions or concerns.
Sincerely,

Isl
Kimbell D. Gourley
Erika P. Judd
K.DG/slp
Encl.
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Kurt Merritt
From:

Sent:
To:
Cc:
subject:

Kurt Merritt
Wednesday, June 29, 2011 3:36 PM
'Erika Judd'
Patty Highley
RE: Request for Information

Erika,
I've forwarded my response to Patty for review, she is out of the office today and part of tomorrow. I'm gone until next
Tuesday. So I should be able to respond next Tues morning.
Thanks.

Kurt V. Merritt
Securities Analyst
Idaho Department of Finance
800 Park Boulevard, Suite 200
Boise, Idaho 83712
(208) 332-8046 I (888) 346-3378
From: Erika Judd Cmallto:Eludd@ldalaw.coml
Sent: Wednesday, June 29, 2011 1:42 PM
To: Kurt Merritt
Cc: Kimbell Gourley
SUbject: Request for Information
Mr. Merritt,
I appreciate your time and attention to this matter. As we discussed this morning, I have attached a letter detailing the
factual scenarios that we currently seek your Input and guidance on.
I hope you have a wonderful weekend and I look forward to discussing this further upon your return.
Please feel free to contact me if you have any questions or concerns.
Regards,
Erika P. Judd
Trout Jones Gledhill Fuhrman Gourley, P.A.
225 North 9th St., Ste 820
Boise, ID 83702
P.O. Box 1097
Boise, ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
ejudd@idalaw.com
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This electronic transmission (and/or t ..... documents accompanying it) may contain ......nfidential information belonging to
the sender that is protected by the Electronic Communications Privacy Act, 18 U.S.C. Sections 2510 and 2521 and may
be legally privileged. This message (and any associated files) is intended only for the use of the individual or entity to
which it Is addressed and may contain information that Is confidential, subject to copyright or constitutes a trade secret.
If you are not the intended recipient you are hereby notified that any dissemination, copying or distribution of this
message, or files associated with this message, is strictly prohibited. If you have received this communication in error,
please notify Trout+Jones+Gledhlll+Fuhrman+Gourley, PA immediately by telephone (208-331-1170) and destroy the
original message. Messages sent to and from us may be monitored.
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Kurt Merritt
From:

Sent
To:
Subject:
Attachments:

Kurt Merritt
Monday, July 11, 2011 5:18 PM
'Erika Judd'
RE: Request for Information
Coleman - Dollars sense request.docx

Hello Erika,
Attached is my response to your request for Information. This is not a formal interpretive opinion or no action request
response from the Department and, as such, it is merely my personal opinion and cannot be relied on for any future
filing or dealing with the Department.

Kurt V. Merritt
Securities Analyst
Idaho Department of Finance

800 Park Boulevard, Suite 200

Boise, Idaho 83712
(208) 332-8046 I (888) 346-3378
This e-mail and any documents accompanying this transmission may contain confidential, privileged or law enforcement
information and may be protected as such pursuant to Idaho Code 30-14-607 and 9-930H. This information is intended only
for the use of the individuals or entities to which it was meant to be addressed. If you are not the intended recipient, you are
hereby notified that any disclosure, copying, forwarding, or other distribution of this e-mail and any of its attachments, as well
as taking any action in reliance on or as a result of the contents of this e-mail, are strictly prohibited. If you have received this email in error, please immediately notify the sender by e-mail at the address above and delete this e-mail and any attachments.

From: Erika Judd [maj!to:Eludd@idalaw.coml

Sent: Wednesday, June 29, 20111:42 PM
To: Kurt Merritt

Cc: Kimbell Gourley
Subject: Request for Information
Mr. Merritt,
I appreciate your time and attention to this matter. As we discussed this morning, I have attached a letter detailing the
factual scenarios that we currently seek your input and guidance on.
I hope you have a wonderful weekend and I look forward to discussing this further upon your return.
Please feel free to contact me if you have any questions or concerns.
Regards,
Erika P. Judd
Trout Jones Gledhill Fuhrman Gourley, P.A.
225 North 9th St., Ste 820
Boise, ID 83702
P.o. Box 1097
Boise, ID 83701
8
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Telephone: (208) 331-1170
Facsimile: (208) 331-1529
ejudd@idalaw.com
This electronic transmission (and/or the documents accompanying it) may contain confidential information belonging to
the sender that is protected by the Electronic Communications Privacy Act, 18 U.S.C. Sections 2510 and 2521 and may
be legally privileged. This message (and any associated flies) is intended only for the use of the individual or entity to
which it is addressed and may contain information that is confidential, subject to copyright or constitutes a trade secret.
If you are not the intended recipient you are hereby notified that any dissemination, copying or distribution of this
message, or files associated with this message, is strictly prohibited. If you have received this communication in error,
please notify Trout+Jones+Gledhill+Fuhrman+Gourley, PA immediately by telephone (208-331-1170) and destroy the
original message. Messages sent to and from us may be monitored.
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Trout+ Jones +Gledhill +Fuhrman+ Gourley, P.A.
ATTORNEYS

AT

LAW

Kimbell D. GotD'ley
Erika P. Judd

June 29, 2011
Dear Kurt:
Thank you for the opportunity to meet with you next week to discuss licensing
issues and registration issues under Idaho law. To help with our discussion, I have set
forth below a couple of factual scenarios for your consideration. The problem at this time
is that the facts are in dispute between the parties so we cannot set forth just one set of
facts. Thank you for your understanding.
SCENARIO NO. 1:

A non-regulated exempt hedge fund has been created and files a Reg D form
with the SEC for information purposes. Only 75 accredited investors and 25 non
accredited investors may invest in this hedge fund. The hedge fund is a Delaware limited
partnership and the investors become limited partners when they invest in the hedge fund
(the "Limited Partnership").
The general partner is an Idaho limited liability company that is a registered
investment advisor and is authorized by its broker dealer to participate in this outside
business activity (the "LLC''). The sole member of this LLC is a licensed broker working
through a licensed broker dealer on other securities matters.
A third party LLC is invited to market the hedge fund to potential
investors. The third party LLC has no securities license, is not a licensed broker, and has
no broker dealer.
Is this marketing activity allowed? If not, is it a civil and/or criminal violation?
Assuming the Limited Partnership filed a Form D under Rule 506 of Regulation D,
an initial question should be whether any "marketing'' activities would convert a
"private" offering to a public offering. Any general advertising of the offering to the
public would violate Rule 506.
However assuming that this was truly a private offering, the mere association of
a third party LLC to sell the private offering of the securities would not be a violation of
the Idaho Uniform Securities Act (2004) (the "Act") provided the third party LLC was not
compensated for selling or marketing the securities. The third party LLC would need to
be registered as a broker-dealer or issuer agent to receive any compensation for selling.

The 9tlt & Idaho Center + 225 North ~ Street, Suite 820
P.O. Box 1097 +Boise, Idaho 83701
Phone (208) 331-1170 +Facsimile (208) 331-1529
E-Mail Address: kgourley@idalaw.com
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Can the non-licensed LLC receive commission compensation from the Limited
Partnership for investors obtained?
The Act requires that a person selling a security must be registered or exempt
from registration. An agent of an issuer selling "federal covered securities" (which
includes Reg. D Rule 506 offerings) is exempt from registration unless the agent is
"compensated in connection with the agent's participation by the payment of
commissions or other remuneration based, directly or indirectly, on transactions in
those securities." l.C. § 30-14-402{b)(S). From a practical standpoint, the individual
acting on behalf of the LLC would need to be registered as a broker-dealer agent or an
issuer agent.
As a broker-dealer agent, the person would be required to disclose the outside
business activity to the broker-dealer, including the LLC under which the agent was
conducting business. The name of the LLC would be disclosed on the agent's Form U-4.
Many "independent BO agents" (somewhat of a misnomer from a supervisory
standpoint) operate under their own business entity for tax or limitation-of-liability
purposes.

Can the non-licensed LLC receive any other type of compensation like a
percentage of management fees or incentive fees from the Limited Partnership for
investors obtained?
If the remuneration is based on the agent's participation in the transactions, the
agent would need registration as an issuer agent or broker-dealer agent.

Can the non-licensed LLC receive any type of compensation from the general
partner LLC for investors obtained?
Although your question is very broad, ("any type of compensation") it is unlikely
that an agent could receive any compensation without triggering a registration
requirement.

If the sole member of the third party LLC is a licensed broker, does it change any
of the answers to the above questions?
If the sole member of the third party LLC is a registered broker-dealer agent, the
agent could be compensated for selling the Limited Partnership interests, provided the
agent had disclosed to, and received approval from, the agent's broker-dealer.
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SCENARIO NO. 2:

A non-regulated exempt hedge fund has been created and files a Reg D fonn
with the SEC for information purposes. Only 75 accredited investors and 25 non
accredited investors may invest in this hedge fund. The hedge fund is a Delaware limited
partnership and the investors become limited partners when they invest in the hedge fund
(the "Limited Partnership").
The general partner is an Idaho limited liability company that is a registered
investment advisor and is authorized by its broker dealer to participate in this outside
business activity (the "LLC"). The sole member of this LLC is a licensed broker working
through a licensed broker dealer on other securities matters.
A third party individual is invited to market the hedge fund to potential
investors. The third party individual has no securities license, is not a licensed broker,
and has no broker dealer.
Is this marketing activity allowed? If not, is it a civil and/or criminal violation?
The analysis would be the same as in scenario #1.

Can the non-licensed individual receive commission compensation from the
Limited Partnership for investors obtained?
Can the non-licensed individual receive.any other type of compensation like a
percentage of management fees or incentive fees from the Limited Partnership for
investors obtained?
Can the non-licensed individual receive any type of compensation from the
general partner LLC for investors obtained?

SCENARIO NO. 3:

A non-regulated exempt hedge fund has been created and files a Reg D fonn with
the SEC for infonnation purposes. Only 75 accredited investors and 25 non accredited
investors may invest in this hedge fund. The hedge fund is a Delaware limited
partnership and the investors become limited partners when they invest in the hedge fund ·
(the "Limited Partnership").
The general partner is an Idaho limited liability company that is a registered
investment advisor and is authorized by its broker dealer to participate in this outside
business activity (the "LLC"). The sole member of this LLC is a licensed broker working
through a licensed broker dealer on other securities matters.
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A third party individual is invited to market the hedge fund to potential
investors. The third party individual has a securities license, is a licensed broker, has a
broker dealer, but has not been authorized by such broker dealer to participate in this
outside business activity.
Is this marketing activity allowed? If not, is it a civil and/or criminal violation?
A registered broker-dealer agent would not violate l.C. § 30-14-402(a) (brokerdealer agent registration requirement) when selling the limited Partnership Interests.
However, the agent's failure to disclose outside business activities is, at a minimum, a
violation of Rule 104(27) of the Act. See l.C. § 30-14-508 for the parameters of criminal
liability.

Can the licensed individual receive commission compensation from the Limited
Partnership for investors obtained?
A registered BO agent can receive compensation for selling a private placement.
However, a violation of Rule 104 could result in the revocation or suspension ofthe
registration and a civil penalty of up to $5,000/violation.

Can the licensed individual receive any other type of compensation like a
percentage of management fees or incentive fees from the Limited Partnership for
investors obtained?
This question is a little too broad, however, the analysis would be similar to the
commission response above. The agent's broker-dealer would determine what
compensation would be available or appropriate under FINRA rules.

Can the licensed individual receive any type of compensation from the general
partner LLC for investors obtained?
Changing the compensation paying entity would not materially change the
analysis in this scenario .. See response to last question.

SCENARIO NO. 4:

A non-regulated exempt hedge fund has been created and files a Reg D form with
the SEC for information purposes. Only 75 accredited investors and 25 non accredited
investors may invest in this hedge fund. The hedge fund is a Delaware limited
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partnership and the investors become limited partners when they invest in the hedge fund
(the "Limited Partnership").
The general partner is an Idaho limited liability company that is a registered
investment advisor and is authorized by its broker dealer to participate in this outside
business activity (the "LLC"). The sole member of this LLC is a licensed broker working
through a licensed broker dealer on other securities matters.
A third party individual is invited to market the hedge fund to potential
investors. The third party individual has a securities license, is a licensed broker, has a
broker dealer, but after commencing marketing activities for the Limited Partnership the
broker dealer goes out of business and the third party's broker's license expires for failure
to lodge it with a broker dealer within the designated two year period.
Is this marketing activity allowed? If not, is it a civil and/or criminal violation?
Once a broker-dealer firm's registration is terminated, the agent's registration is
also terminated. A broker-dealer agent is never registered when the agent is not
associated with a broker-dealer. The two year period only applies to the validity of the
agent's licensing exams. After a two year period without association with a brokerdealer, the agent must retake the appropriate exams to register again.

Can the non-licensed individual receive commission compensation from the
Limited Partnership for investors obtained?
See responses to scenarios Nos. 2 & 3 above.

Can the non-licensed individual receive any other type of compensation like a
percentage of management fees or incentive fees from the Limited Partnership for
investors obtained?
See responses to scenarios Nos. 2 & 3 above.

Can the non-licensed individual receive any type of compensation from the
general partner LLC for investors obtained?
See responses to scenarios Nos. 2 & 3 above.

SCENARIO NO. 5:

A non-regulated exempt hedge fund has been created and files a Reg D form with
the SEC for information purposes. Only 75 accredited investors and 25 non accredited
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investors may invest in this hedge fund. The hedge fund is a Delaware limited
partnership and the investors become limited partners when they invest in the hedge fund
(the "Limited Partnership").
The general partner is an Idaho limited liability company that is a registered
investment advisor and is authorized by its broker dealer to participate in this outside
business activity (the "LLC"). The sole member of this LLC is a licensed broker working
through a licensed broker dealer on other securities matters.
A third party individual is invited to market the hedge fund to potential
investors. The third party individual had a securities license, was a licensed broker, had
a broker dealer, but the license expired when the broker dealer goes out of business for
failure to lodge it with a new broker dealer within the designated two year period.
Is there a statute of regulation setting forth whether contracts entered into with
individuals or entities not authorized to market and recommend certain securities like the
Limited Partnership are enforceable or void or voidable.
I'm not aware of a statute.
A registered broker-dealer agent's registration is only valid when it is associated
with a registered broker-dealer. The two year period only applies to the validity of
examination results required for registration. When the broker-dealer goes out of
business, the broker-dealer agent's registration is invalid at the same moment as the
broker-dealer's registration. When the agent is not associated with a broker-dealer, and
therefore not registered, the agent has two years to associate with a new broker-dealer.
If the agent passes the two year anniversary of the termination of his/her registration
and has not associated with a new broker-dealer, the agent must retake the required
securities examinations prior to registering again.

Is there an Idaho license that must be obtained by a licensed or unlicensed
individual or LLC pursuant to the factual scenarios set forth above?
To received compensation for selling securities, an individual needs to be
registered as either a broker-dealer agent or an issuer agent

If the unlicensed third party individual is appointed as an officer of the Limited
Partnership, do any of the answers to the questions set forth above change?
Unlikely, however, issues or facts regarding whether compensation paid to the
individual is based on the agent's participation in the transactions or for other services
to the entities would need to be examined.
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I would appreciate an opportunity to sit down with you to discuss your/the State
of Idaho Deparbnent of Finance perspective regarding the scenarios set forth above.
Please feel free to contact me if you have any questions or concerns.
Sincerely,

Isl
Kimbell D. Gourley
Erika P. Judd
KDG/slp
Encl.

000887

IDOF000021

Kurt Merritt
From:

Sent
To:
Cc:
Subject:

Erika Judd <EJudd@idalaw.com>
Wednesday, July 13, 2011 9;24 AM
Kurt Merritt
Kimbell Gourley
RE: Request for Information

Hello Kurt,
I appreciate you getting back to me with your thoughts. We have had a chance to review your responses and have
several remaining general questions. We would like to sit down with you, in person, at your earliest convenience to
cover a couple questions that we have regarding your responses.
As we noted in the previous letter, the particular facts of this case are disputed. As such, we are not looking for a formal
opinion regarding any particular set of facts, only a basic idea of what licenses may, or may not, be required depending
on the activity and how those licenses are obtained. The meeting can be informal. We would be happy to take you out
to lunch, meet over coffee, or meet at a location of your preference such as your office. We're just wanting to make
sure that we have a firm grasp on the basic licensing requirements and the effect of different licenses, i.e., brokerdealer, broker, issuer agent, investment advisor, etc. Are you available for a meeting later this week or next week to sit
down to visit with me, or, me and Mr. Gourley depending on his availability?

Please feel free to contact me if you have any questions.
Thank you,
Erika P. Judd
Trout Jones Gledhill Fuhrman Gourley, P.A.
225 North 9th St., Ste 820
Boise, ID 83702
P.O. Box 1097
Boise, ID 83701
Telephone: (208} 331-1170
Facsimile: (208) 331-1529
ejudd@idalaw.com
This electronic transmission (and/or the documents accompanying it) may contain confidential information belonging to
the sender that is protected by the Electronic Communications Privacy Act, 18 U.S.C. Sections 2510 and 2521 and may
be legally privileged. This message (and any associated files} is intended only for the use of the individual or entity to
which it is addressed and may contain information that is confidential, subject to copyright or constitutes a trade secret.
If you are not the intended recipient you are hereby notified that any dissemination, copying or distribution of this
message, or files associated with this message, is strictly prohibited. If you have received this communication in error,
please notify Trout+Jones+Gledhill+Fuhrman+Gourley, PA immediately by telephone {208-331-1170) and destroy the
original message. Messages sent to and from us may be monitored.

From: Kurt Merritt [mailto:kurt.merritt@finance.idaho.gov]
sent: Monday, July 11, 20115:18 PM
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To: Erika Judd
SUbject: RE: Request for Information
Hello Erika,
Attached is my response to your request for information. This is not a formal interpretive opinion or no action request
response from the Department and, as such, it is merely my personal opinion and cannot be relied on for any future
filing or dealing with the Department.

Kurt V. Merritt
Securities Analyst
Idaho Department of Finance
800 Park Boulevard, Suite 200
Boise, Idaho 83712
(208) 332-8046 I (888) 346-3378
This e-mail and any documents accompanying this transmission may contain confidential, privileged or law enforcement
information and may be protected as such pursuant to Idaho Code 30-14-607 and 9-930H. This information is intended only
for the use of the individuals or entities to which it was meant to be addressed. If you are not the intended recipient, you are
hereby notified that any disclosure, copying, foiwarding, or other distribution of this e-mail and any of its attachments, as well
as taking any action in reliance on or as a result of the contents of this e-mail, are strictly prohibited. If you have received this email in error, please immediately notify the sender by e-mail at the address above and delete this e-mail and any attachments.

From: Erika Judd [mailto:EJudd@idalaw.com1
Sent: Wednesday, June 29, 20111:42 PM
To: Kurt Merritt
Cc: Kimbell Gourley
SUbject: Request for Information

Mr. Merritt,
I appreciate your time and attention to this matter. As we discussed this morning, I have attached a letter detailing the
factual scenarios that we currently seek your input and guidance on.
I hope you have a wonderful weekend and I look forward to discussing this further upon your return.
Please feel free to contact me if you have any questions or concerns.
Regards,
Erika P. Judd
Trout Jones Gledhill Fuhrman Gourley, P.A.
225 North 9th St., Ste 820
Boise, ID 83702
P.O. Box 1097
Boise, ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
ejudd@idalaw.com
This electronic transmission (and/or the documents accompanying it) may contain confidential information belonging to
the sender that is protected by the Electronic Communications Privacy Act, 18 U.S.C. Sections 2510 and 2521 and may
be legally privileged. This message (and any associated files) is intended only for the use of the individual or entity to
10
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which it is addressed and may contain mrormation that is confidential, subject to c... ,..yright or constitutes a trade secret.
If you are not the intended recipient you are hereby notified that any dissemination, copying or distribution of this
message, or files associated with this message, is strictly prohibited. If you have received this communication in error,
please notify Trout+Jones+Gledhill+Fuhrman+Gourley, PA immediately by telephone (208-331-1170) and destroy the
original message. Messages sent to and from us may be monitored.
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Kurt Merritt
From:

Sent
To:

Subject

Kurt Merritt
Wednesday, July 13, 201111:20 AM
'Erika Judd'
RE: Request for Information

Erika,
Sure, I can meet with you. Lunch sounds tempting, but really the best place is here at the Department. My schedule is
pretty open, so whenever you are available the rest of this week or next. After the 22nc1 I'll be out of the office until
August 8.

Kurt V. Merritt
Securities Analyst
Idaho Department of Finance
800 Park Boulevard, Suite 200
Boise, Idaho 83712
(208) 332-8046 I (888) 346-33 78
From: Erika Judd [mailto:Eludd@ldalaw.com]

Sent: Wednesday, July 13, 2011 9:24 AM
To: Kurt Mernlt

Cc: Kimbell Gourley
Subject: RE: Request for Information

Hello Kurt,
I appreciate you getting back to me with your thoughts. We have had a chance to review your responses and have
several remaining general questions. We would like to sit down with you, in person, at your earliest convenience to
cover a couple questions that we have regarding your responses.

As we noted in the previous letter, the particular facts of this case are disputed. As such, we are not looking for a formal
opinion regarding any particular set of facts, only a basic idea of what licenses may, or may not, be required depending
on the activity and how those licenses are obtained. The meeting can be informal. We would be happy to take you out
to lunch, meet over coffee, or meet at a location of your preference such as your office. We're just wanting to make
sure that we have a firm grasp on the basic licensing requirements and the effect of different licenses, i.e., brokerdealer, broker, issuer agent, investment advisor, etc. Are you available for a meeting later this week or next week to sit
down to visit with me, or, me and Mr. Gourley depending on his availability?
Please feel free to contact me if you have any questions.
Thank you,
Erika P. Judd
Trout Jones Gledhill Fuhrman Gourley, P.A.
225 North 9th St., Ste 820
Boise, ID 83702
P.O. Box 1097
5
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Boise, ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
eiudd@idalaw.com
This electronic transmission (and/or the documents accompanying it) may contain confidential information belonging to
the sender that is protected by the Electronic Communications Privacy Act, 18 U.S.C. Sections 2510 and 2521 and may
be legally privileged. This message (and any associated files) is intended only for the use of the individual or entity to
which it is addressed and may contain Information that Is confidential, subject to copyright or constitutes a trade secret.
If you are not the intended recipient you are hereby notified that any dissemination, copying or distribution of this
message, or files associated with this message, is strictly prohibited. If you have received this communication in error,
please notify Trout+Jones+Gledhill+Fuhrman+Gourley, PA immediately by telephone (208-331-1170) and destroy the
original message. Messages sent to and from us may be monitored.

From: Kurt Merritt [mailto:kurt.merrltt@finance.ldaho.gov]
Sent: Monday, July 11, 2011 5:18 PM

To: Erika Judd
SUbject: RE: Request for Infonnation
Hello Erika,
Attached is my response to your request for information. This is not a formal interpretive opinion or no action request
response from the Department and, as such, it is merely my personal opinion and cannot be relied on for any future
filing or dealing with the Department.

Kurt V. Merritt
Securities Analyst
Idaho Department of Finance
800 Park Boulevard, Suite 200
Boise, Idaho 83 712
(208) 332-8046 I (888) 346-3378
This e-mail and any documents accompanying this transmission may contain confidential, privileged or law enforcement
information and maybe protected as such pursuant to Idaho Code 30-14-607 and 9-930H. This information is intended only
for the use of the individuals or entities to which it was meant to be addressed. If you are not the intended recipient, you are
hereby notified that any disclosure, copying, forwarding, or other distribution of this e-mail and any of its attachments, as well
as taking any action in reliance on or as a result of the contents of this e-mail, are strictly prohibited. If you have received this email in error, please immediately notify the sender by e-mail at the address above and delete this e-mail and any attachments.

From: Erika Judd Crnaj!to:EJudd@ldalaw.coml
Sent: Wednesday, June 29, 20111:42 PM
To: Kurt Merritt
cc: Kimbell Gourley
SUbject: Request for Information
Mr. Merritt,
I appreciate your time and attention to this matter. As we discussed this morning, I have attached a letter detailing the
factual scenarios that we currently seek your input and guidance on.
I hope you have a wonderful weekend and I look forward to discussing this further upon your return.
6
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Please feel free to contact me if you have any questions or concerns.
Regards,
Erika P. Judd
Trout Jones Gledhill Fuhrman Gourley, P.A.
225 North 9th St., Ste 820
Boise, ID 83702
P.O. Box 1097
Boise, ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
ejudd@idalaw.com
This electronic transmission (and/or the documents accompanying it) may contain confidential information belonging to
the sender that is protected by the Electronic Communications Privacy Act, 18 U.S.C. Sections 2510 and 2521 and may
be legally privileged. This message (and any associated flies) is intended only for the use of the Individual or entity to
which it is addressed and may contain information that is confidential, subject to copyright or constitutes a trade secret.
If you are not the intended recipient you are hereby notified that any dissemination, copying or distribution of this
message, or files associated with this message, is strictly prohibited. If you have received this communication in error,
please notify TrouttJonestGledhill+Fuhrman+Gourley, PA immediately by telephone (208-331-1170) and destroy the
original message. Messages sent to and from us may be monitored.
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Kurt Merritt
From:

Sent:

To:
Subject:

Erika Judd <EJudd@idalaw.com>
Thursday, July 14, 2011 4:08 PM
Kurt Merritt
RE: Request for Information

Kurt,
I appreciate you getting back to me so quickly. I look forward to the opportunity to meet with you. Is there a time
tomorrow afternoon that would be co.nvenient for you? Does 2:00 p.m. work for you?
Regards,
Erika P. Judd
Trout Jones Gledhill Fuhrman Gourley, P.A.
225 North 9th St., Ste 820
Boise, ID 83702
P.O. Box 1097
Boise, ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
ejudd@idalaw.com
This electronic transmission (and/or the documents accompanying it) may contain confidential Information belonging to
the sender that is protected by the Electronic Communications Privacy Act, 18 U.S.C. Sections 2510 and 2521 and may
be legally privileged. This message (and any associated files) is intended only for the use of the individual or entity to
which it is addressed and may contain information that is confidential, subject to copyright or constitutes a trade secret.
If you are not the intended recipient you are hereby notified that any dissemination, copying or distribution of this
message, or files associated with this message, is strictly prohibited. If you have received this communication in error,
please notify Trout+Jones+Gledhill+Fuhrman+Gourley, PA immediately by telephone (208-331-1170) and destroy the
original message. Messages sent to and from us may be monitored.

From: Kurt Merritt [mallto:kurt.merrltt@flnance.idaho.gov]

Sent: Wednesday, July 13, 201111:20 AM
To: Erika Judd
SUbject: RE: Request for Information
Erika,
Sure, I can meet with you. Lunch sounds tempting, but really the best place is here at the Department. My schedule is
pretty open, so whenever you are available the rest of this week or next. After the 22"d I'll be out of the office until
Augusts.

KurtV. Merritt
Securities Analyst
Idaho Department of Finance
5

000894

IDOF000028

800 Park Boulevard, Suite 200
Boise, Idaho 83 712
{208) 332-8046 I {888) 346-3378

From: Erika Judd Cmajlto;EJydd@jdalaw.com]
Sent: Wednesday, July 13, 2011 9:24 AM
To: Kurt Merritt
Cc: Kimbell Gourley
Subject: RE: Request for Information
Hello Kurt,
I appreciate you getting back to me with your thoughts. We have had a chance to review your responses and have
several remaining general questions. We would like to sit down with you, in person, at your earliest convenience to
cover a couple questions that we have regarding your responses.
As we noted in the previous letter, the particular facts of this case are disputed. As such, we are not looking for a formal
opinion regarding any particular set of facts, only a basic idea of what licenses may, or may not, be required depending
on the activity and how those licenses are obtained. The meeting can be informal. We would be happy to take you out
to lunch, meet over coffee, or meet at a location of your preference such as your office. We're just wanting to make
sure that we have a firm grasp on the basic licensing requirements and the effect of different licenses, i.e., brokerdealer, broker, issuer agent, investment advisor, etc. Are you available for a meeting later this week or next week to sit
down to visit with me, or, me and Mr. Gourley depending on his availability?

Please feel free to contact me if you have any questions.
Thank you,
Erika P. Judd
Trout Jones Gledhill Fuhrman Gourley, P.A.
225 North 9th St., Ste 820
Boise, ID 83702
P.0. Box 1097
Boise, ID 83701
Telephone: (208) 331-1170
Facsimile: {208) 331-1529
ejudd@idalaw.com
This electronic transmission (and/or the documents accompanying it) may contain confidential information belonging to
the sender that is protected by the Electronic Communications Privacy Act, 18 u.s.c. Sections 2510 and 2521 and may
be legally privileged. This message (and any associated files) is intended only for the use of the individual or entity to
which it is addressed and may contain Information that is confidential, subject to copyright or constitutes a trade secret.
If you are not the intended recipient you are hereby notified that any dissemination, copying or distribution of this
message, or flies associated with this message, is strictly prohibited. If you have received this communication in error,
please notify Trout+Jones+Gledhlll+Fuhrman+Gourley, PA immediately by telephone (208-331-1170) and destroy the
original message. Messages sent to and from us may be monitored.

From: Kurt Merritt Crnallto:kurt.merritt@finance.ldaho.qovl
Sent: Monday, July 11, 2011 5:18 PM
To: Erika Judd
Subject: RE: Request for Information
6
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Hello Erika,
Attached is my response to your request for information. This is not a formal interpretive opinion or no action request
response from the Department and, as such, it is merely my personal opinion and cannot be relied on for any future
filing or dealing with the Department.

Kurt V. Merritt
Securities Analyst
Idaho Department of Finance
800 Park Boulevard, Suite 200
Boise, Idaho 83712
(208) 332-8046 I (888) 346-3378
This e-mail and any documents accompanying this transmission may contain confidential, privileged or law enforcement
information and may be protected as such pursuant to Idaho Code 30-14-607 and 9-930H. This information is intended only
for the use of the individuals or entities to which it was meant to be addressed. If you are not the intended recipient, you are
hereby notified that any disclosure, copying, forwarding, or other distribution of this e-mail and any of its attachments, as well
as taking any action in reliance on or as a result of the contents of chis e-mail, are strictly prohibited. If you have received this email in error, please immediately notify the sender by e-mail at the address above and delete this e-mail and any attachments.

From: Erika Judd rmai!to;EJudd@jdalaw.coml
Sent: Wednesday, June 29, 20111:42 PM
To: Kurt Merritt
Cc: Kimbell Gourley

SUbject: Request for Information
Mr. Merritt,
I appreciate your time and attention to this matter. As we discussed this morning, I have attached a letter detailing the
factual scenarios that we currently seek your input and guidance on.
I hope you have a wonderful weekend and I look forward to discussing this further upon your return.
Please feel free to contact me If you have any questions or concerns.
Regards,
Erika P. Judd
Trout Jones Gledhill Fuhrman Gourley, P.A.
225 North 9th St., Ste 820
Boise, ID 83702
P.O. Box 1097
Boise, ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
ejudd@idalaw.com
This electronic transmission (and/or the documents accompanying it) may contain confidential information belonging to
the sender that is protected by the Electronic Communications Privacy Act, 18 U.S.C. Sections 2510 and 2521 and may
be legally privileged. This message (and any associated files) is intended only for the use of the individual or entity to
which it is addressed and may contain information that is confidential, subject to copyright or constitutes a trade secret.
If you are not the intended recipient you are hereby notified that any dissemination, copying or distribution of this
7
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message, or files associated with thi......essage, is strictly prohibited. If you have r.....eived this communication in error,
please notify Trout+Jones+Gledhlll+Fuhrman+Gourley, PA immediately by telephone (208-331-1170) and destroy the
original message. Messages sent to and from us may be monitored.
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Kurt Merritt
From:

Sent:

To:
SubjeCt:

Kurt Merritt
Thursday, July 14, 2011 4:23 PM
'Erika Judd'
RE: Request for Information

Erika,
2:00 is fine, I've reserved a conference room. Will it just be you or will Kim be coming also?

Kurt

From: Erika Judd [mallto:Eludd@Jdalaw.com]
Sent: Thursday, July 14, 2011 4:08 PM
To: Kurt Merritt
Subject: RE: Request for Information

Kurt,
I appreciate you getting back to me so quickly. I look forward to the opportunity to meet with you. Is there a time

tomorrow afternoon that would be convenient for you? Does 2:00 p.m. work for you?
Regards,
Erika P. Judd
Trout Jones Gledhill Fuhrman Gourley, P.A.
225 North 9th St., Ste 820
Boise, ID 83702
P.O. Box 1097
Boise, ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
ejudd@idalaw.com
This electronic transmission (and/or the documents accompanying it) may contain confidential information belonging to
the sender that is protected by the Electronic Communications Privacy Act, 18 U.S.C. Sections 2510 and 2521 and may
be legally privileged. This message (and any associated files) is intended only for the use of the individual or entity to
which it is addressed and may contain information that is confidential, subject to copyright or constitutes a trade secret.
If you are not the intended recipient you are hereby notified that any dissemination, copying or distribution of this
message, or files associated with this message, is strictly prohibited. If you have received this communication in error,
please notify TrouttJonestGledhilltFuhrmantGourley, PA immediately by telephone (208-331-1170) and destroy the
original message. Messages sent to and from us may be monitored.

From: Kurt Merritt [mailto:kurt.merritt@finance.ldaho.gov]

Sent: Wednesday, July 13, 201111:20 AM
1
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To: Erika Judd
SUbject: RE: Request for Information
Erika,
Sure, I can meet with you. Lunch sounds tempting, but really the best place Is here at the Department. My schedule is
pretty open, so whenever you are available the rest of this week or next. After the 22"d I'll be out of the office until
Augusts.

Kurt V. Merritt
Securities Analyst
Idaho Department of Finance
800 Park Boulevard, Suite 200
Boise, Idaho 83712
(208) 332-8046 I (888) 346-3378

From: Erika Judd [mallto:EJudd@idalaw.com1
Sent: Wednesday, July 13, 2011 9:24 AM

To: Kurt Merritt
Cc Kimbell Gourley

SUbject: RE: Request for Information
Hello Kurt,
I appreciate you getting back to me with your thoughts. We have had a chance to review your responses and have
several remaining general questions. We would like to sit down with you, in person, at your earliest convenience to
cover a couple questions that we have regarding your responses.

As we noted in the previous letter, the particular facts of this case are disputed. As such, we are not looking for a formal
opinion regarding any particular set of facts, only a basic idea of what licenses may, or may not, be required depending
on the activity and how those licenses are obtained. The meeting can be informal. We would be happy to take you out
to lunch, meet over coffee, or meet at a location of your preference such as your office. We're just wanting to make
sure that we have a firm grasp on the basic licensing requirements and the effect of different licenses, i.e., brokerdealer, broker, issuer agent, investment advisor, etc. Are you available for a meeting later this week or next week to sit
down to visit with me, or, me and Mr. Gourley depending on his availability?
Please feel free to contact me if you have any questions.
Thank you,
Erika P. Judd
Trout Jones Gledhill Fuhrman Gourley, P.A.
225 North 9th St., Ste 820
Boise, ID 83702
P.0. Box 1097
Boise, ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
e!udd@ldalaw.com

2
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This electronic transmission (and/or uie documents accompanying it) may conta1 .. confidential information belonging to
the sender that is protected by the Electronic Communications Privacy Act, 18 U.S.C. Sections 2510 and 2521 and may
be legally privileged. This message (and any associated files) is intended only for the use of the individual or entity to
which it is addressed and may contain information that is confidential, subject to copyright or constitutes a trade secret.
If you are not the intended recipient you are hereby notified that
any dissemination, copying or distribution of this
,,
message, or files associated with this message, is strictly prohibited. If you have received this communication in error,
please notifyTrouttJones+Gledhill+Fuhrman+Gourley, PA immediately by telephone (208-331-1170) and destroy the
original message. Messages sent to and from us may be monitored.

From: Kurt Merritt [mailto:kurt.merritt@finance.idaho.gov]
Sent: Monday, July 11, 2011 5:18 PM
To: Erika Judd
Subject: RE: Request for Information
Hello Erika,
Attached is my response to your request for information. This is not a formal interpretive opinion or no action request
response from the Department and, as such, it is merely my personal opinion and cannot be relied on for any future
filing or dealing with the Department.

Kurt V. Merritt
Securities Analyst
Idaho Department of Finance
800 Park Boulevard, Suite 200
Boise, Idaho 83712
{208) 332-8046 I (888) 346-3378
This e-mail and any documents accompanying this transmission may contain confidential, privileged or law enforcement
information and may be protected as such pursuant to Idaho Code 30-14607 and 9-930H. This information is intended only
for the use of the individuals or entities to which it was meant to be addressed. If you are not the intended recipient, you are
hereby notified that any disclosure, copying, forwarding, or other distribution of this e-mail and any of its attachments, as well
as taking any action in reliance on or as a result of the contents of this e-mail, are strictly prohibited. If you have received this email in error, please immediately notify the sender by e-mail at the address above and delete this e-mail and any attachments.

From: Erika Judd [mailto:EJudd@idalaw.coml
sent: Wednesday, June 29, 20111:42 PM
To: Kurt Merritt
Cc: Kimbell Gourley
Subject: Request for Information
Mr. Merritt,
I appreciate your time and attention to this matter. As we discussed this morning, I have attached a letter detailing the
factual scenarios that we currently seek your input and guidance on.

I hope you have a wonderful weekend and I look forward to discussing this further upon your return.

Plea·se feel free to contact me if you have any questions or concerns.
Regards,
3
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Erika P. Judd
Trout Jones Gledhill Fuhrman Gourley, P.A.
225 North 9th St., Ste 820
Boise, ID 83702
P.O. Box 1097
Boise, ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
ejudd@idalaw.com
This electronic transmission {and/or the documents accompanying it) may contain confidential Information belonging to
the sender that is protected by the Electronic Communications Privacy Act, 18 U.S.C. Sections 2510 and 2521 and may
be legally privileged. This message (and any associated files) is intended only for the use of the individual or entity to
which it is addressed and may contain information that is confidential, subject to copyright or constitutes a trade secret.
If you are not the intended recipient you are hereby notified that any dissemination, copying or distribution of this
message, or files associated with this message, is strictly prohibited. If you have received this communication in error,
please notify Trout+Jones+Gledhill+Fuhrman+Gourley, PA immediately by telephone {208-331-1170) and destroy the
original message. Messages sent to and from us may be monitored.
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KurtMenitt
From:

Sent
To:
Cc:
Subject

Erika Judd <EJudd@idalaw.com>
Thursday, July 14, 2011 4:25 PM
Kurt Merritt
Kimbell Gourley; Sherry Prescott
RE: Request for Information

Kurt,
Thank you. I hope to be able to make it, but as it turns out, it may just be Kim.
Regards,
Erika P. Judd
Trout Jones Gledhill Fuhrman Gourley, P.A.
225 North 9th St., Ste 820
Boise, ID 83702
P.0. Box 1097
Boise, ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
ejudd@idalaw.com
This electronic transmission (and/or the documents accompanying it) may contain confidential information belonging to
the sender that is protected by the Electronic Communications Privacy Act, 18 U.S.C. Sections 2510 and 2521 and may
be legally privileged. This message (and any associated files) is intended only for the use of the individual or entity to
which it is addressed and may contain information that is confidential, subject to copyright or constitutes a trade secret.
If you are not the intended recipient you are hereby notified that any dissemination, copying or distribution of this
message, or files associated with this message, is strictly prohibited. If you have received this communication in error,
please notify Trout+Jones+Gledhill+Fuhrman+Gourley, PA immediately by telephone (208-331-1170) and destroy the
original message. Messages sent to and from us may be monitored.

From: Kurt Merritt [mallto:kurt.merritt@finance.idaho.gov]

sent: Thursday, July 14, 20114:23 PM
To: Erika Judd
SUbject: RE: Request for Information
Erika,
2:00 is fine, I've reserved a conference room. Will it just be you or will Kim be coming also?

Kurt
From: Enl<a Judd Cmailto:Eludd@idalaw.com]

sent: Thursday, July 14, 20114:08 PM
1
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To: Kurt Merritt
SUbject: RE: Request for Information

Kurt,
I appreciate you getting back to me so quickly. I look forward to the opportunity to meet with you. Is there a time
tomorrow afternoon that would be convenient for you? Does 2:00 p.m. work for you?
Regards,
Erika P. Judd
Trout Jones Gledhill Fuhrman Gourley, P.A.
225 North 9th St., Ste 820
Boise, ID 83702
P.O. Box 1097
Boise, ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
ejudd@idalaw.com
This electronic transmission (and/or the documents accompanying it) may contain confidential information belonging to
the sender that is protected by the Electronic Communications Privacy Act, 18 U.S.C. Sections 2510 and 2521 and may
be legally privileged. This message (and any associated files) is intended only for the use of the individual or entity to
which it is addressed and may contain Information that is confidential, subject to copyright or constitutes a trade secret.
If you are not the intended recipient you are hereby notified that any dissemination, copying or distribution of this
message, or files associated with this message, is strictly prohibited. If you have received this communication in error,
please notify Trout+Jones+Gledhill+Fuhrman+Gourley, PA immediately by telephone (208-331-1170) and destroy the
original message. Messages sent to and from us may be monitored.

From: Kurt Merritt Cmal!to:kurt.merritt@flnance.idaho.gov]
sent: Wednesday, July 13, 201111:20 AM
To: Erika Judd
SUbject: RE: Request for Infonnation

Erika,
Sure, I can meet with you. Lunch sounds tempting, but really the best place is here at the Department. My schedule is
pretty open, so whenever you are available the rest of this week or next. After the 22"d I'll be out of the office until
August 8.

Kurt V. Merritt
Securities Analyst
Idaho Department of Finance
800 Park Boulevard, Suite 200
Boise, Idaho 83712
(208) 332-8046 I (888) 346-3378

From: Erika Judd [mallto:Eludd@ldalaw.com]
sent: Wednesday, July 13, 2011 9:24 AM
2
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To: Kurt Merritt
Cc: Klmbell Gourley
Subject: RE: Request for Information

Hello Kurt,
I appreciate you getting back to me with your thoughts. We have had a chance to review your responses and have
several remaining general questions. We would like to sit down with you, in person, at your earliest convenience to
cover a couple questions that we have regarding your responses.
As we noted in the previous letter, the particular facts of this case are disputed. As such, we are not looking for a formal
opinion regarding any particular set of facts, only a basic idea of what licenses may, or may not, be required depending
on the activity and how those licenses are obtained. The meeting can be informal. We would be happy to take you out
to lunch, meet over coffee, or meet at a location of your preference such as your office. We're just wanting to make
sure that we have a firm grasp on the basic licensing requirements and the effect of different licenses, i.e., brokerdealer, broker, issuer agent, investment advisor, etc. Are you available for a meeting later this week or next week to sit
down to visit with me, or, me and Mr. Gourley depending on his availability?

Please feel free to contact me if you have any questions.
Thank you,
Erika P. Judd
Trout Jones Gledhill Fuhrman Gourley, P.A.
225 North 9th St., Ste 820
Boise, ID 83702
P.O. Box 1097
Boise, ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
ejudd@idalaw.com
This electronic transmission (and/or the documents accompanying it) may contain confidential information belonging to
the sender that is protected by the Electronic Communications Privacy Act, 18 U.S.C. Sections 2510 and 2521 and may
be legally privileged. This message (and any associated files} is intended only for the use of the individual or entity to
which it is addressed and may contain information that is confidential, subject to copyright or constitutes a trade secret.
If you are not the intended recipient you are hereby notified that any dissemination, copying or distribution of this
message, or files associated with this message, is strictly prohibited. If you have received this communication in error,
please notify Trout+Jones+Gledhill+Fuhrman+Gourley, PA immediately by telephone (208-331-1170) and destroy the
original message. Messages sent to and from us may be monitored.

From: Kurt Merritt Cmallto:kurt.merritt@finance.idabo.govl
sent: Monday, July 11, 2011 5:18 PM
To: Erika Judd
subject: RE: Request for Information
Hello Erika,
Attached is my response to your request for information. This is not a formal interpretive opinion or no action request
response from the Department and, as such, it is merely my personal opinion and cannot be relied on for any future
filing or dealing with the Department.
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Kurt V. Merritt
Securities Analyst

Idaho Department of Finance
800 Park Boulevard, Suite 200
Boise, Idaho 83712
(208) 332-8046 I (888) 346-3378
This e-mail and any documents accompanying this transmission may contain confidential, privileged or law enforcement
information and may be protected as such pursuant to Idaho Code 30-14-607 and 9-930H. This information is intended only
for the use of the individuals or entities to which it was meant to be addressed. If you are not the intended recipient, you are
hereby notified that any disclosure, copying, forwarding, or other distribution of this e-mail and any of its attachments, as well
as taking any action in reliance on or as a result of the contents of this e-mail, are strictly prohibited. If you have received this email in error, please immediately notify the sender by e-mail at the address above and delete this e-mail and any attachments.

From: Erika Judd [majlto:EJudd@idalaw,comJ
Sent: Wednesday, June 29, 2011 1:42 PM
To: Kurt Merritt
Cc: Kimbell Gourley
SUbject: Request for Information

Mr. Merritt,
I appreciate your time and attention to this matter. As we discussed this morning, I have attached a letter detailing the
factual scenarios that we currently seek your input and guidance on.

I hope you have a wonderful weekend and I look forward to discussing this further upon your return.

Please feel free to contact me if you have any questions or concerns.
Regards,
Erika P. Judd
Trout Jones Gledhill Fuhrman Gourley, P.A.
225 North 9th St., Ste 820
Boise, ID 83702
P.O. Box 1097
Boise, ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
ejudd@idalaw.com
This electronic transmission (and/or the documents accompanying it) may contain confidential information belonging to
the sender that is protected by the Electronic Communications Privacy Act, 18 U.S.C. Sections 2510 and 2521 and may
be legally privileged. This message (and any associated files) is intended only for the use of the individual or entity to
which it Is addressed and may contain information that is confidential, subject to copyright or constitutes a trade secret.
If you are not the intended recipient you are hereby notified that any dissemination, copying or distribution of this
message, or flies associated with this message, is strictly prohibited. If you have received this communication in error,
please notify TrouttJones+Gledhilltfuhrman+Gourley, PA immediately by telephone {208-331-1170) and destroy the
original message. Messages sent to and from us may be monitored.
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Kurt Merritt

From:
Sent:
To:

Subject:

ERIC CLARK <eclarklOl@hotmail.com>
Wednesday, October OS, 201112:35 PM
Kurt Merritt; Kim Gourley; Erika Judd
Profits Plus v. Podesta

Dear Kurt:
I would like to meet with you to discuss the state and federal regulations that the Plaintiffs claim are applicable
to a director of a limited partnership who is soliciting limited partnerships in that LP.
I would also like to discuss the duties and responsibilities of a Registered Investment Advisor when contracting
with a ''finder." I also want to discuss the compensation that the RIA may pay and whether pledging ownership
interest in a company that does not have RIA status is lawful. I will bring a copy of the RIA agreements that Mr.
Coleman signed to the meeting.
Please let me know when you are available to meet. I think the meeting would be more productive if all counsel
were persent, so I have invited my friends Kim and Erika to attend as well.
Thank you,
Eric Clark
cc: Kim Gourley, Erika Judd

3
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Kurt Merritt
From:
Sent
To:
Subject:

ERIC CLARK <eclarklOl@hotmail.com>
Thursday, October 06, 201111:12 AM
Kurt Merritt

Meeting next week

Kurt:

What is a good time for you to meet next week?
Thanks, Eric

2
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Kurt Merritt
From:

Sent:
To:
Cc:
Subject

Kurt Merritt
Thursday, October 06, 20111:20 PM
'ERIC CLARK'
Patty Highley
RE: Meeting next week

Eric,
Probably anytime Tues - Thursday morning, but I'm waiting for a green light from Marilyn Chastain who is out of the
office this week, b/c your litigation involves one of our licensees. As soon as I hear from her I'll let you know.
Thanks,

Kurt
From: ERIC CLARK Cmallto:edark101@hotmail.com1

Sent: Thursday, October 06, 201111:12 AM
To: Kurt Merritt

Subject: Meeting next week
Kurt:

What is a good time for you to meet next week?
Thanks, Eric

1
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Kurt Merritt
From:
Sent
To:

subject:

ERIC CLARK <eclarklOl@hotmail.com>
Thursday, October 06, 20111:27 PM
Kurt Merritt
RE: Meeting next week

Kurt:

Ok, thanks.
Eric
Subject: RE: Meeting next week
Date: Thu, 6 Oct 201113:20:26 -0600
From: kurt.merrltt@flnance.jdaho.qoy
To: eclark101@hotmall.com
CC: patty.hiqhley@flnance.!daho.goy
Eric,
Probably anytime Tues -Thursday morning, but I'm waiting for a green light from Marilyn Chastain who is out of the
office this week, b/c your litigation involves one of our licensees. As soon as I hear from her I'll let you know.
Thanks,

Kurt
From: ERIC QARK Cmailto:eclark101@hotmail.com]
sent: Thursday, October 06, 201111:12 AM
To: Kurt Merritt
subject: Meeting next week
Kurt:

What Is a good time for you to meet next week?
Thanks, Eric

1
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GAVIN M. GEE.
Director

March 28, 2012

Eric R. Clark
Clark & Associates
P.O. Box 2504
Eagl~ ID 83616
RE:

Idaho Public Records Request

Dear Mr. Clark:
This is in follow-up to your public records request received on March 19, 2012. Ihave enclosed
the documents which are responsive to your request. Other documents are being withheld or
have been redacted based on Idaho Code 9-340H. The only document containing redactions is
a December 16, 2010, 10:50 a.m. email from Patty Highley to profitsplus@cableone.net.
Because this response is a partial denial of your request, please be advised that you may file a
petition protesting this partial denial in Ada County District Court within 180 days from the date
of the mailing ofthls notice. The Department~s counsel has reviewed your request and this
response.
Sincerely,.

~~
Securities Bureau Chief

SECURITIES BUR1$AU
Bureau Chief - Marilyn T. Chastain
800 Park Boulevard, Suite 200, Boise, ID 83 702

Mail Tm

P.O. Box83720~ Boise ID 83720-0031

Phone: (208) 332-8004 Fax: (208) 332-8099
htt).:!:L/finance.idahq.gov
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Patty Highley
From:

Sent
To:
Subject

bob <profitsplus@cableone.net>
Wednesday, March 14, 2012 12:41 PM
Patty Highley
Re: SEC Audit

You make a good point.
My broker dealer has responded to the SEC and will let me know what they request.
I will let you know if they need more.
Thanks for helping on this. I really appreciate it.
I wanted to ask if there is any responsibility on my end to file a complaint against Mr Podesta ( the individual I
went to court with). He did acknowledge in the trial that he violated securities laws. Let me know your
thoughts.
Bob Coleman
On 3/14/2012 12:37 PM, Patty Highley wrote:
Are you comfortable disclosing that sort of thing to the SEC? I don't think there is mention of client names, but the
value of the metal is obviously in there. We are only doing this because it is my understanding that you wanted us to
provide this information to the SEC. We certainly don't need to if you don't want that done.

Patricia R. Highley
Senior Securities Analyst
Education Outreach Coordinator
Idaho Department of Finance
208/332.8077
Fax: 208/332.8099
http:Ufinance.idaho.gov

From: bob [mallto:pro[itsplus®cableone.netl

Sent: Wednesday, March 14, 201212:25 PM
To: Patty Highley
subject: Re: SEC Audit

sounds good.
I have to be very sensitive to the mentioning of any client names , client accounts or value of metal being stored
at the facility.
Thanks
Bob Coleman
On 3/14/2012 12:19 PM, Patty Highley wrote:
I'm not sure what you're interested in Bob. There wasn't anything significantly different from your own internal audit, if

that helps.

Patricia R. ffighley
Senior Securities Analyst
Education Outreach Coordinator
Idaho Deparbnent of Finance
1
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208/332.8077
Fax: 208/332.8099
http://finance.idaho.gov

From: bob fmalJto:prpfltsplus@c.ableone.netl
sent: Wednesday, March 14, 2012 9:56 AM
To: Patty Highley
Subject: Re: SEC Audit

Patty,
Can you make any comments to me regarding the audit. There was quite a bit of sensitive infonnation that the
auditor was privileged to. I would like to keep the integrity of the facility and privacy of the clients in tact
before providing this report to the SEC.
Thanks
Bob Coleman
On 3/1412012 9:44 AM, Patty Highley wrote:
I can only provide the information directly to the SEC.

Patricia R. Highley
Senior Securities Analyst
Education Outreach Coordinator
Idaho Department of Finance
208/332.8077
Fax: 208/332.8099
http://fmance.idaho.gov

From: bob [majlto:prof!tsplus@cableone.net]
Sent: Tuesday, March 13, 2012 2:43 PM
To: Patty Highley
subject: Re: SEC Audit

How about a summary or pdf version?

Thanks
Bob Coleman
On 3/13/2012 2:40 PM, Patty Highley wrote:
No, I've only been given approval to send it to your contact person at the SEC.

Patricia R. Highley
Senior Securities Analyst
Educat:lon Outreach Coordinator
Idaho Department of Finance
208/332.8077
Fax: 208/332.8099
htto://finance.idaho.gov

2
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From: bobJmailto:profit;!;plus@ca "m'.ne.ne.tJ
Sent: Tuesday1 March 13, 2012 2:40 PM
To: Patty Highley
SUbject: Re: SEC Audit

Is it possible to send that report to me?

Thanks
Bob Coleman
On 3/1312012 2:38 PM, Patty Highley wrote:
Hello Bob,
If you would like us to provide the audit by Inspectorate to the SEC, please send me the name and contact information
of who at the SEC you are talking to. I'll get that information to that person as soon as possible thereafter.
Regards,

Patricia R. Highley
Senior Securities Analyst
Education Outreach. Coordinator
Idaho Department of Finance
208/332.8077
Fax: 2081332.8099
http:f/finance.idaho.eov

From: bob [mai!to;profitsplys@cableone.net]

Sent: Tuesday, February 28, 2012 12:49 PM

To: Patty Highley
Subject: Re: SEC Audit

I have added a password to the site page that has the Dollars and Sense fund information.
There is no way to access the site "''ithout the password. I have passed this information along to my broker
dealer.

Thanks
Bob Coleman
On 2128/2012 12:31 PM, Patty Highley wrote:
Hello Bob,
I've looked through our past examination files of Profits Plus and correspondence regarding Profits Plus and Dollars and
Sense Growth Fund. I haven't found anywhere that we discussed the manner in which you vet potential investors in the
Dollars and Sense Growth fund on your website •

.
I haven't received a response regarding releasing our third party audit of the Gold Silver Vault contents. Part of the
delay is that Marilyn Chastain is out of the office until March 5, I'll be able to confirm an answer as soon as she returns.
Regards,

Patricia R. Highley
Senior Securities Analyst
3
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3/19/2012 11:12 M

f'JIQI;

-939-7136 CINUC ..,.USOCIATES, ATTOJINBYS AT .1.11.V

: 3328091

PMJB1 001 OF 002

CLARK & ASSOCIATES, ATTORNEYS
Real Estate • Business • Litigation

March 19, 2012

Sent via Fac:shnile: 332-8097
Marilyn Chastain

Securities Bureau Chief
Idaho Department of Finance
800 Parle Blvd., Suite 200
Boise, ID 83712
P.O. Box 83720
Boise, ID 83720-0031
Re: Public Records Request
Dear Ms. Chastain:
Thank you for providing your letter dated March 15, 2012, in response to my public records
request. Unfortunately, the response is incomplete. I understand there were documents that the
law .fum of Trout Jones provide to Mr. Merrit in January or February 2012 that you have not

provided. Additionally, there appears to have been co1Tespondence or communications in 2010
which the Department has not produced.
I will expand the records request to include all documents or con-espondenoe sent to or received
:from Mr. Robert Coluian or Profits Plus Capital Management, lLC from March 2009 to present.
This request includes all document that Coleman or Profits Plus, acting as registered investment
advisers, are required to file annually with the Department. If you refuse to produce any
documents, please so indicate, and state the basis for the Department's refllsal to produce.
I also have a question about oversight. Profits Plus Capital Manageme~ LLC was registered as
a registered investment adviser by the Idaho Department of Finance in Idaho since early 2000.
However, Profits Plus, a Delaware LLC, did not apply for a Certificate of Authority to do
business in Idaho until April IS, 2010. Consequently, for a sigoifica11t amowit of time in 2000,
Profits Plus appeared to be in violation ofldaho Code 53-656. which provided for a civil penalty
not to exceed $5,000.00 and an injunction preventing the LLCfrom doing business until
registered. Why did the Idaho Department of Finance fail to take any action against Profits Plus
for failing to register as a foreign !LC?

P.O. Box 2504
Eagle, Id 83616

(208) 830-8084
Fax:(208)939-7136
eclark@Clark-Attomeys.com
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Trout+ Jones +Gledhill +Fulnman +uourley, P.A.
ATTORNEYS

AT

LAW

Kimbell D. Gourley

'.
•' ...

RECEIVED
2812 JAN 2·3 AH a:· 3
STATE Of IDAHD

DEPT OF FINANCE

January 20, 2012
Dennis Reinstein
Hooper Cornell, P.L.LC.
250 Bobwhite Court, Suite 300
Boise, ID 83706

Scott Ritcey
Hedge Fund Dynamics
20533 Biscayne Blvd., Suite 412
Miami, FL 33180

Corky Gowans
Idaho Annored Services
272 E. 5th Street
Meridian, ID 83642

Jason Gray, CPA, MBA
JGCPAs, LLC
3006 E. Goldstone Drive, Suite 134,
Meridian, ID 83642

Terry Brodt
121 N. glh Street. Suite 303
Boise, ID 83702

Kurt Merritt
Idaho Department of Finance
800 Park Blvd, Suite 200
Boise, ID 83712

Norm Merens
101 Ambroise .
Newport Coast, CA 92657
Re:

Profits Plus Capital Management; LLC,. et al. V: Podesta, et al.
Case No. CVOC 1014540

·

~

Trial- February 6, 2012- February 10, 2012

Gentlemen:
This letter is to remind you that the trial of this matter is scheduled to commence on
February 6, 2012, before the Honorable Judge Richard Greenwood at the Ada County
Courthouse, located in Boise, Idaho. All of you have been listed as witnesses. The trial will
commence on Monday with the selection of the jury, open arguments, initial jury
instructions, and an initial witness. The court will take a break 'on Tuesday from the trial to
deal with other matters and then recommence the jury trial Wednesday, Thursday, and
Friday. It is anticipated that most of you will be called to testify on ~ednesday or Thursday
with th~ exception of Dennis who will only be called after the Defendants present their case.
If you have any questions or concerns, or simply desire to discuss the trial schedule with
me, please feel free to contact me. Thank you ~or your assistance and cooperation in this
matter.
Sincerely,
..

......
• ••

?

•••

......
.. . .

'··

.

.. ~~4
JVI.· '!.
Kimbell. D.· Gourl

KDG/slp
. . ....
Cc: . Robert Coleman
The 9lh & Idaho Center + 225 North 9th Street, Suite 820
P. 0. Box 1097 +Boise, Idaho 83701
Phone (208)331-1170 • Facsimile (208)331-1529
E-Mail Address: kgourley@idalaw.com
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PPCM V. PODESTA
EXAMINATION OUTLINE-TRIAL
WI'INESS: KURT MERRITT-IDAHO DEPARTMENT OF FINANCE
I.

II.
ill.
IV.

V.

VI.

VIl.

Background
a. Name
b. Address
c. Position
Summary of Education
Summary of Work Experience
Dg>artment of Finance
a. Scope of duties
b. Expertise or specialty
c. Previous positions
d. Licensing of registered representatives
e. Licensing of registered investment advisors
f. Licensing of investment advisor representatives
Rules Pursuant to the Unifonn Securities Act (2004)- IDAPA 12, Title 01, Chapter 8
- "Securities Rules of the Idaho Department of Finance"
a. Idaho Code§ 30-14-101 et seq
SEC and FINRA - Generally
a. What is the SEC
b. What is FINRA
c. What does FINRA do as to licensing
d. What does the SEC do as to licensing
e. What does the State of Idaho do as to licensing
Definitions - Generally
a. What is CRD
1. Who is it operated by
2. What is its purpose
b. What is IARD
1. Who is it operated by
2. What is its purpose
c. What is a Form ADV
1. Who is required to file a Form ADV
2. When?
d. What is a U4
e. What is a US
1. Where are U4s and USs filed
2. Who files U4s and USs
3. When are U4s and USs filed
4. When required to update/amend
5. How are electronic signatures handled
6. Are the U4s and USs singed under oath
7. Why
8. What must be disclosed on a U4
9. Why
000916
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PPCM V. PODESTA
EXAMINATION OUTLINE-TRIAL
WITNESS: KURT MERRIIT-IDAHO DEPARTMENT OF FINANCE
10. What must be disclosed on a US
11. Why

What is a BrokerCheck report and can it be obtained over the internet
1. What information does it contain
g. What is a FINRA Snapshot
1. How is it obtained
2. What does a FINRA Snapshot contain ·
h. Explain what must be disclosed in box 13 of a U4
1. Why
1. Explain what must be disclosed as to complaints, grievances, judgments, etc.,
relating to licensing activities on a U4
f.

1. Why

j. Explain what must be listed on a U4 as to complaints, grievances, judgments,
etc., on activities not relating to a securities license or investment adviser license
VIII. Registration of Securities
a. Process for registration of securities?
b. Regulation D Rule 506 c. What is an issuer
d. What is an issuer agent
e. Process for registration as issuer agent
1. Investment agent registration isrequired when
2. Process for issuer agent registration
IX.
Licensing
•
a. Explain the different types of securities licenses issued by the state of Idaho
relating to the transactional sale of securities and investment advisers - Generally
b. Who issues Idaho licenses
c. Registered Investment Advisers
1. What is a registered investment adviser
2. Required to be licensed to be registered investment adviser?
1. Registration process 1. Initial application
2. Form ADV II
3. Examination requirements
3. What is an investment adviser representative
1. Registration process
4. Solicitor
1. Considered an "investment adviser representative"
d. Broker-dealer
1. Broker-dealer registration process
1. Forms to be filed
2. U4
3. CRD
2. Broker dealer agent registration process
1. Forms to be filed - U4? CRD?
000917
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PPCM V. PODESTA

EXAMINATION OUTLINE-TRIAL
WTINESS: KURT MERRrrr- IDAHO DEPARTMENT OF FINANCE

X.

XI.

2. Examination requirements
3. Difference between broker dealer agent and issuer agent?
3. Issuer agent registration process
1. Forms to be filed- U4? CRD?
2. Examination requirements
e. Is the issuance of a license purely objective or is it subjective
f. If subjective, what type of facts or information does the Department consider in
making its decision
1. Prior fraudulent, dishonest or unethical practices?
g. Is an applicant required to disclose any disciplinary history with the SEC/FINRA?
h. Is the applicant required to disclose prior civil actions relating to alleged securities
violations?
1. Prior consumer-initiated complaint with SEC/FINRA
2. Prior investment-related consumer-initiated civil litigation which alleged
applicant was involved in one or more sales practice violations which
was/were settled for an amount of $10,000 or more.
1. Does this impact whether an application is granted or denied
j. Why
Exemptions
a. If party transacts business in Idaho and claims an exemption 1. Does a person need to notify the state of Idaho Dept of Finance if he/she/it
intends to claim an exemption
2. Process to claim an exemption
3. What must notice contain
4. If a person claims an exemption - must person be licensed in another
state?
5. Examination requirements to claim an exemption?
6. If claim an exemption, any filing requirements?
Performance Based Compensation
a. What is performance based compensation
b. Are incentive fees or allowances performance based compensation
c. What licenses must you hold to receive performance based compensation
d. Are there any exemptions that may apply
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Kurt Merritt
From:
Sent
To:
Cc:
Subject

Alan Conilogue
Friday, February 03, 2012 11:37 AM
Kurt Merritt

Marilyn Chastain (MarilynC@finance.idaho.gov)
FW: Kurt Merritt - Witness Outline for Trial

Alan Conilogue
Deputy Attorney General
(208} 332-8093

From: Erika Judd [mailto:EJudd@idalaw.com1
Sent: Friday, February 03, 2012 11:35 AM
To: Alan Conilogue
Cc: Kimbell Gourley
Subject: RE: Kurt Merritt - Witness Outline for Trial
Mr. Conilogue,
Have you had an opportunity to discuss this matter with Mr. Merritt? We anticipate calling him as a witness on

Wednesday, February 8, 2012.
Please feel free to contact me with any questions.
Thank you,

.

I

' Gledhill • ~II

Erika P.Judd
Trout Jones Gledhill Fuhrman Gourley, P.A.
225 North 9th St., Ste 820
Boise, 10 83702
P.O. Box 1097
Boise, ID 83701
Telephone: (208) 331·1170
Facsimile: {208) 331·1529
eiudd@idalaw.com
This electronic transmission (and/or the documents accompanying it) may contain confidential information belonging to
the sender that is protected by the Electronic Communications Privacy Act, 18 U.S.C. Sections 2510 and 2521 and may
be legally privileged. This message (and any associated files) is intended only for the use of the individual or entity to
1
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which it is addressed and may contain information that is confidential, subject to copyright or constitutes a trade secret.

tf you are notthe intended recipient you are hereby notified that any dissemination, copying or distribution of this
message, or files associated with this message, is strictly prohibited. If you have received this communication in error1
please notify Trout+Jones+GledhHl+Fuhrman+Gourley, PA immediately by telephone (208-331-1170) and destroy the
original message. Messages sent to and from us may be monitored.

From: Alan Conifogue [rpallto:alan~conilQQue@ftnance.ldaho.gov]
Sent: Monday, January 30r 2012 10:48 AM
To: Enlra Judd
Subject: RE: Kurt Merritt ~ Witness Outline for Trial
I'm assuming you're okay with me sharing this outline with Kurt. If not, please let me know.
Alan Conilogue
Deputy Attorney General

(208} 332-8093

From: Erika Judd [mailto:EJudd@idalaw.com]
Sent: Monday, January 30, 2012 9:22 AM
To: Alan Conilogue
CC: Kimbell Gourley

Subject: Kurt Merritt - Witness Outline for Trial

Re:

Profits Plus Capital Management, LLC, et al. v. Podesta, et al.
Case No. CVOC 1014540
Trial - February 6, 2012 - February 16, 2012

Good morning Alan~
Per our discussion last Friday, I have attached a draft examination outline for Kurt Merritt We anticipate
calling .Mr. Merritt early in the case~ most likely, Wednesday, February 8, to provide context and background
for the jury regarding licensing rules and regulations. We currently have a hearing set for Wednesday before J.
Greenwood \Vith respect to several pretrial motions after which time we may have a better idea of when Mr.
Merritt may be expected to testify. I will make every effort to keep you updated on the schedule and to answer
any questions that you have for us.
Thank you,

Erika P. Judd
Trout Jones Gledhill Fuhrman Gourley, P.A.
225 Nprth 9th St., Ste 820
Boise, 10 83702
2.
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•.
P.O. Box 1097
Boise, ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
e;udd@icfalaw.com
This electronic transmission (and/or the documents accompanying it} may contain confidential information belonging to
the sender that is protected by the Electronic Communications Privacy Act, 18 U.S.C. Sections 2510 and 2521 and may
be legally privileged. This message (and any associated files} is intended only for the use of the individual or entity to
which it Is addressed and may contain information that is confidential, subject to copyright or constitutes a trade secret.
If you are not the intended recipient you are hereby notified that any dissemination, copying or distribution of this
message, or files associated with this message, is strictly prohibited. If you have received this communication in error,
please notify Trout+Jones+Gledhill+Fuhrman+Gourley, PA immediately by telephone (208-331-1170) and destroy the
original message. Messages sent to and from us may be monitored.

3
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KurtMenitt
From:
Sent:
To:

Subject:
Attachments:

Alan Conilogue
Monday, January 30, 2012 10:54 AM
Marilyn Chastain (MarilynC@finance.idaho.gov); Kurt Merritt
FW: Kurt Merritt - Witness Outline for Trial
Merritt outline.docx

Here is the outline. It looks llke a pretty extensive test of Kurt's knowledge of securities registration provisions, but it
doesn't seem to call more an "expert" opinion, i.e., on based on a hypothetical ultimate question.
Alan Conilogue
Deputy Attorney General
(208} 332.-8093

From: Erika Judd [mailto:EJudd@idataw.com]
Sent: Monday, January 30, 2012 9:22 AM
To: Alan Conilogue
Cc: Kimbelf Gourley
Subject: Kurt Merritt ~ Witness Outline for Trial
Re:

Profits Plus Capital Management, LLC, et al. v. Podesta, et al.
Case No. CVOC 1014540
Trial-February 6, 2012 - February 16, 2012

Good morning Alan,
Per our discussion last Friday) I have attached a draft examination outline for Kurt Merritt. We anticipate
calling Mr. Merritt early in the case, most likely, Wednesday, February 8, to provide context and background
for the jury regarding licensing mies and regulations. We currently have a hearing set for Wednesday before J.
Greenwood with respect to several pretrial motions after which time we may have a better idea of when Mr.
Merritt may be expected to testify. I will make every effort to keep you updated on the schedule and to answer
any questions that you have for us.
Thank you,

Erika P. Judd
TrotltJones Gledhill Fuhrman Gourley, PA
225 North 9th St., Ste 820
Boise, 10 83702
P.O. Box 1097
Boise, 10 83701
1
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Telephone: (208) 331-1170
Facsfmile: (208) 331-1529
ejudd@idalaw.com
This electronic transmission (and/or the documents accompanying it) may contain confidential information belonging to
the sender that is protected by the Electronic Communications Privacy Act, 18 U.S.C. Sections 2510 and 2521 and may
be legally privileged. This message (and any associated files) is intended only for the use of the individual or entity to
which it is addressed and may contain information that is confidential, subject to copyright or constitutes a trade secret.
If you are not the intended recipient you are hereby notified that any dissemination, copying or distribution of this
message, or files associated with this message, is strictly prohibited. If you have received this communication in error,
please notify Trout+Jones+Gledhill+Fuhrman+Gourley, PA immediately by telephone (208-331-1170) and destroy the
original message. Messages sent to and from us may be monitored.

2
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Marilyn Cha~t,in
From:
Sent:
To:
Cc:

Subject:

Alan Conilogue
Friday, February 03, 2012 11:37 AM

Kurt Merritt
Marilyn Chastain
FW: Kurt Merritt - Witness Outline for Trial

Alan Conilogue
Deputy Attorney Genera I

(208) 332-8093

··-·--·-·--·----------..·-------------------------------·

------------·····-·--··---

from: Erika Judd [mailto:EJudd@idalaw.com]
Sent: Friday, February 03, 2012 11:35AM
To: Alan Conilogue
Cc:: Kimbell Gourley
Subject: RE: Kurt Merritt - Witness Outline for Trial
Mr. Conilogue,

Have you had an opportunity to discuss this matter with Mr. Merritt? We anticipate calling him as a witness on Wednesday1 February 8, 2012.
Please feel free to contact me with any questions.

Thank you,

000924

Erika P. Judd

Trout Jones Gledhill Fuhrman Gourley, P.A.
225 North 9th St., Ste 820
1
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Boise, ID 83702
P.O. Box 1097
Boise, ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
ejudd@idalaw.com
This electronic transmission (and/or the documents accompanying it) may contain confidential information belonging to the sender that is protected by the
Electronic Communications Privacy Act, 18 U.S.C. Sections 2510 and 2521 and may be legally privileged. This message (and any associated files) is intended only
for the use of the individual or entity to which it is addressed and may contain information that is confidential, subject to copyright or constitutes a trade secret.
If you are not the intended recipient you are hereby notified that any dissemination, copying or distribution of this message, or flies associated with this
message, is strictly prohibited. If you have received this communication In error, please notify Trout+Jones+Gledhill+Fuhrman+Gourley, PA immediately by
telephone (208-331-1170) and destroy the original message. Messages sent to and from us may be monitored.

From: Alan Conllogue Cmallto:alan.con!loqye@flnance.!daho.gox]
sent: Monday, January 30, 2012 10:48 AM
To: Erika Judd
Subject: RE: Kurt Merritt - Witness Outline for Trial
I'm assuming you're okay with me sharing this outline with Kurt. If not, please let me know.
Alan Conilogue
Deputy Attorney General
(208) 332-8093

From: Erika Judd Cmai!to;Eludd@jdalaw.com]
Sent: Monday, January 30, 2012 9:22 AM
To: Alan Conllogue
Cc: Kimbel! Gourley
Subject: Kurt Merritt - Witness Outline for Trial

Re:
000925

Profits Plus Capital Management, UC, et al. v. Podesta, et al.
Case No. CVOC 1014540
Trial-February 6, 2012-February 16, 2012

Good morning Alan,
2
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Per our discussion last Friday, I have attached a draft examination outline for Kurt Merritt. We anticipate calling Mr. Merritt early jn the case, most
likely, Wednesday, February 8, to provide context and background for the jury regarding licensing rules and regulations. We currently have a
hearing set for Wednesday before J. Greenwood with respectto several pretrial motions after which time we may have a better idea of when Mr.
Merritt may be expected to testify. I will make every effort to keep you updated on the schedule and to answer any questions that you have for us.
Thank yolll

Erika P. Judd
Trout Jones Gledhill Fuhrman Gourley, P.A.

225 North 9th St., Ste 820
Boise, ID 83702
P.O. Box 1097
Boise, ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
ejudd@idalaw.com
This electronic transmission (and/or the documents accompanying it} may contain confidential information belonging to the sender that is protected by the
Electronic Communications Privacy Act, 18 U.S.C. Sections 2510 and 2521 and may be legally privileged. This message (and any associated files) is intended only
for the use of the individual or entity to which it is addressed and may contain Information that is confidential, subject to copyright or constitutes a trade secret.
If you are not the intended recipient you are hereby notified that any dissemination, copying or distribution of this message, or files associated with this
message, is strictly prohibited. lfyou have received this communication in error, please notify Trout+Jones+Gledhill+Fuhrman+Gourley, PA immediately by
telephone (208-331-1170) and destroy the original message. Messages sent to and from us may be monitored.
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Marilyn Chastain
From:
Sent:

To:
Subject:
Attachments:

Alan Conilogue
Monday, January 30, 2012 10:54 AM
Marilyn Chastain; Kurt Merritt
FW: Kurt Merritt - Witness Outline for Trial
Merritt outline.docx

Here is the outline. It looks like a pretty extensive test of Kurt's knowledge of securities registration provisions, but it doesn't seem to call more an "expert''
opinion, i.e., on based on a hypothetical ultimate question.
Alan Conilogue
Deputy Attorney General
(208) 332-8093

From: Erika Judd [ma!lto:EJudd@jdalaw.com]
Sent: Monday, January 30, 2012 9:22 AM
To: Alan Conllogue
Cc: Kimbell Gourley
Subject: Kurt Merritt - Witness Outline for Trial

Re:

Profits Plus Capital Management, LLC, el al. v. Podesta, et al.
Case No. CVOC 1014540
Trial-February 6, 2012-February 16, 2012

Good morning Alan,
Per our discussion last Friday, I have attached a draft examination outline for Kurt Merritt. We anticipate calling Mr. Merritt early in the case, most
likely, Wednesday, February 8, to provide context and background for the jury regarding licensing rules and regulations. We currently have a
hearing set for Wednesday before J. Greenwood with respect to several pretrial motions after which time we may have a better idea of when Mr.
Merritt may be expected to testify. I will make every effort to keep you updated on the schedule and to answer any questions that you have for us.

000927
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Erika P. Judd
Trout Jones Gledhill Fuhrman Gourley, P.A.
225 North 9th St., Ste 820
Boise, ID 83702

P.O. Box 1097
Boise, ID 83701
Telephone: {208) 331-1170
Facsimile: (208) 331-1529
ejudd@idalaw.com

This electronic transmission (and/or the documents accompanying it) may contain confidential information belonging to the sender that is protected by the
Electronic Communications Privacy Act, 18 U.S.C. Sections 2510 and 2521 and may be legally privileged. This message (and any associated files) is intended only
for the use of the individual or entity to which it is addressed and may contain information that is confidential, subject to copyright or constitutes a trade secret.
If you are not the intended recipient you are hereby notified that any dissemination, copying or distribution of this message, or files associated with this
message, is strictly prohibited. If you have received this communication in error, please notify Trout+Jones+Gledhill+Fuhrman+Gourley, PA immediately by
telephone {2.08-331-1170) and destroy the original message. Messages sent to and from us may be monitored.
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PPCM v. PODESTA
EXAMINATION OUTLINE- TRIAL
WTINESS: KURT MERRITT- IDAHO DEPARTMENT OF FINANCE
I.

II.

ID.
IV.

Background
a. Name
b. Address
c. Position
Summary of Education
Summary of Work Experience
Department of Finance
a Scope of duties
b. Expertise or specialty
c. Previous positions

V.

VI.

VU.

d. Licensing of registered representatives
e. Licensing of registered investment advisors
f. Licensing of investment advisor representatives
Rules Pursuant to the Uniform Securities Act (2004)-IDAPA 12, Title 01, Chapter 8
- "Securities Rules of the Idaho Department of Finance"
a. Idaho Code§ 30-14-101 et seq
SEC and FINRA - Generally
a What is the SEC
b. What is FINRA
c. What does FINRA do as to licensing
d. What does the SEC do as to licensing
e. What does the State of Idaho do as to licensing
Definitions - Generally
a. What is CRD
1. Who is it operated by
2. What is its purpose
b. What is IARD
1. Who is it operated by
2. What is its purpose
c. What is a Form ADV
1. Who is required to file a Form ADV
2. When?
d. What is a U4
e. What is a US
1. Where are U4s and U5s filed
2. Who files U4s and U5s
3. When are U4s and U5s filed
4. When required to update/amend
5. How are electronic signatures handled
6. Are the U4s and U5s singed under oath
7. Why
8. What must be disclosed on a U4
9. Why

000929

IDOF000063

PPCM V. PODESTA
EXAMINATION OUTLINE- TRIAL
WITNESS: KURT MERRITT- IDAHO DEPARTMENT OF FINANCE
10. What must be disclosed on a U5
11. Why
f. What is a BrokerCheck report and can it be obtained over the internet
1. What information does it contain
g. What is a FINRA Snapshot
1. How is it obtained
2. What does a FINRA Snapshot contain
h. Explain what must be disclosed in box 13 ofa U4
1. Why
1. Explain what must be disclosed as to complaints, grievances, judgments, etc.,
relating to licensing activities on a U4
I. Why
J. Explain what must be listed on a U4 as to complaints, grievances, judgments,
etc., on activities not relating to a securities license or investment adviser license
VIII. Registration of Securities
a. Process for registration of securities?
b. Regulation D Rule 506 c. What is an issuer
d. What is an issuer agent
e. Process for registration as issuer agent
1. Investment agent registration is required when
2. Process for issuer agent registration
IX.
Licensing
a. Explain the different types of securities licenses issued by the state of Idaho
relating to the transactional sale of securities and investment advisers - Generally
b. Who issues Idaho licenses
c. Registered Investment Advisers
1. What is a registered investment adviser
2. Required to be licensed to be registered investment adviser?
1. Registration process 1. Initial application
2. Form ADV II
3. Examination requirements
3. What is an investment adviser representative
I. Registration process
4. Solicitor
.I. Considered an "investment adviser representative"
d. Broker-dealer
1. Broker-dealer registration process
1. Forms to be filed
2. U4
3. CRD
2. Broker dealer agent registration process
1. Forms to be filed- U4? CRD?
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PPCM v. PODESTA
EXAMINATION OUTLINE- TRIAL
WllNESS: KURT MERRITT- IDAHO DEPARTMENT OF FINANCE
2. Examination requirements
3. Difference between broker dealer agent and issuer agent?
3. Issuer agent registration process
1. Forms to be filed - U4? CRD?
2. Examination requirements
e. Is the issuance of a license purely objective or is it subjective

X.

XI.

f. If subjective, what type of facts or infonnation does the Department consider in
making its decision
1. Prior fraudulent, dishonest or unethical practices?
g. Is an applicant required to disclose any disciplinary history with the SECIFINRA?
h. Is the applicant required to disclose prior civil actions relating to alleged securities
violations?
1. Prior consumer-initiated complaint with SEC/FINRA
2. Prior investment-related consumer-initiated civil litigation which alleged
applicant was involved in one or more sales practice violations which
was/were settled for an amount of $10,000 or more.
1. Does this impact whether an application is granted or denied
j. Why
Exemptions
a. If party transacts business in Idaho and claims an exemption 1. Does a person need to notify the state of Idaho Dept of Finance if he/she/it
intends to claim an exemption
2. Process to claim an exemption
3. What must notice contain
4. If a person claims an exemption - must person be licensed in another
state?
5. Examination requirements to claim an exemption?
6. If claim an exemption, any filing requirements?
Perfonnance Based Compensation
a. What is performance based compensation
b. Are incentive fees or allowances perfonnance based compensation
c. What licenses must you hold to receive perfonnance based compensation
d. Are there any exemptions that may apply
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Marilyn Chastain
From:

Sent:
To:
Subject:

bob coleman <profitsplus@cableone.net>
Friday, December 23, 2011 8:50 AM
Patty Highley; Marilyn Chastain
Re: copy of file

Marilyn,
I would like to request all information that I have filed with your department.
I also had some other questions regarding the Idaho statues. Could you or Patty please call me? 468-3600 Thanks Bob Coleman
Profits Plus Capital Management
On 12/14/201110:21 AM, Patty Highley wrote:
>Hi Bob,

>
>I'm out of the office today. You'll need to be more specific on which filings you are talking about. Are you interested in certain filings made by your IA? If so,
just let me know what those are. If you want everything you've ever filed with the Department you'll need to provide us a public records request which should
be addressed to Marilyn Chastain. I hope to be in the office tomorrow morning but then will be out the remainder of the week. However, I can have someone
working on this while I'm out.

>
>Regards,
>Patty

>
>
>-Original Message--> From: bob coleman [mailto:bcoleman@goldsilvervault.coml
> Sent: Tue 12/13/2011 8:09 PM
>To: Patty Highley
> Subject: copy of file

000932

>
>Patty,
> Is it possible to get a copy of my file (filings, reports, etc) with
>the department of finance? Please call me if I did not ask the right
>question.
>468-3600

>

>Thanks
> Bob Coleman
1
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Patty Highley
From:

Sent:
To:
Subject

Patty Highley
Tuesday, February 21, 2012 2:15 PM
'bob'
RE: questions

2:45 it is. I've got a meeting at 4.

Patricia R. Highley
Senior Securities Analyst
Education Outreach Coordinator
Idaho Department of Finance
208/332.8077
Fax: 208/332.8099
http:Ufinance.idaho.gov

-Original MessageFrom: bob lmailto:profitsplus@cableone.net)
Sent: Tuesday, February 21, 2012 2:08 PM
To: Patty Highley
Subject: Re: questions
I have a client appt at 3:00, is it possible to call either at 2:45 or 4:00

Thanks
Bob Coleman
On 2/21/2012 2:06 PM, Patty Highley wrote:
>Ok. I'll call you around 3.
>
> Patricia R. Highley
>Senior Securities Analyst
> Education Outreach Coordinator
> Idaho Department of Finance
> 208/332.8077
> Fax: 208/332.8099
> http://finance.idaho.gov

>
>
>
>-Original Message-> From: bob [mailto:profitsplus@cableone.net)
>Sent: Tuesday, February 21, 2012 1:52 PM
>To: Patty Highley
>Subject: Re: questions
>
> I can wait to talk with you, since you are familiar with my business.
1
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>Thanks
> Bob Coleman
>
> On 2/21/2012 1:31 PM, Patty Highley wrote:
» Bob, I'm not able to call you until later this afternoon. If you'd
» like to speak to someone right away, please call Walt Bitner 332-8076.
>>
» Patricia R. Highley
>> Senior Securities Analyst
>> Education Outreach Coordinator
» Idaho Department of Finance
>> 208/332.8077
» Fax: 208/332.8099

» http://finance.idaho.gov
>>
>>
>>

»--Original Message>> From: bob [mailto:profitsplus@cableone.net)

»Sent: Tuesday, February 21, 2012 1:28 PM
»To: Patty Highley
» Subject: questions
>>
»Patty,
» Could you please call me. I had some questions regarding my recent
»lawsuit.
»
»Thanks
» Bob Coleman
»468-3600

2
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Patty Highley

Subject:

bob coleman <profitsplus@cableone.net>
Friday, December 23, 2011 8:50 AM
Patty Highley; Marilyn Chastain
Re: copy of file

Follow Up Flag:
Flag Status:

Follow up
Flagged

From:

Sent
To:

Marilyn,
I would like to request all information that I have filed with your department.
I also had some other questions regarding the Idaho statues. Could you or Patty please call me? 468-3600 Thanks Bob
Coleman
Profits Plus Capital Management
On 12/14/201110:21 AM, Patty Highley wrote:
>Hi Bob,

>
> I'm out of the office today. You'll need to be more specific on which filings you are talking about. Are you interested
in certain filings made by your IA? If so, just let me know what those are. If you want everything you've ever filed with
the Department you'll need to provide us a public records request which should be addressed to Marilyn Chastain. I
hope to be in the office tomorrow morning but then will be out the remainder of the week. However, I can have
someone working on this while I'm out.
>
>Regards,
>Patty
>

>
>--Original Message> From: bob coleman [mailto:bcoleman@goldsilvervault.com)
> Sent: Tue 12/13/20118:09 PM
>To: Patty Highley
>Subject: copy of file
>
>Patty,
> Is it possible to get a copy of my file (filings, reports, etc) with
>the department of finance? Please call me if I did not ask the right
>question.
>468-3600
>
>Thanks
> Bob Coleman
>
>
>

1
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Patty Highley
From:

Sent:
To:
Subject

Patty Highley
Wednesday, December 14, 20114:32 PM
bobcoleman
RE: copy of file

We are able to give you anything you want related to your IA files. Anyone else could make a public records request and
be able to access only what we deem to be a public record.

---Original Message-From: bob coleman [mailto:bcoleman@goldsilvervault.com]
Sent: Wed 12/14/2011 2:40 PM
To: Patty Highley
Subject: Re: copy of file
can anyone request these files? or only me?
Thanks
Bob Coleman
On 12/14/2011 2:33 PM, Patty Highley wrote:
> Between your exam files and the IA file you will get quite a lot of information. It depends on what you need. We're
happy to do either.

>
>
>--Original Message-> From: bob coleman [mailto:bcoleman@goldsllvervault.com1
>Sent: Wed 12/14/201110:38 AM
> To: Patty Highley
>Subject: Re: copy of file
>

> would it be easier to ask for the entire file rather than pieces?
>

>Thanks
> Bob Coleman

>
>On 12/14/201110:21 AM, Patty Highley wrote:
»Hi Bob,
>>
» I'm out of the office today. You'll need to be more specific on which filings you are talking about. Are you interested
in certain filings made by your IA? If so, just let me know what those are. If you want everything you've everfiled with
the Department you'll need to provide us a public records request which should be addressed to Marilyn Chastain. I
hope to be in the office tomorrow morning but then will be out the remainder of the week. However, I can have
someone working on this while I'm out.
>>

>>Regards,
»Patty
>>

>>
l
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>>-Original Message-» From: bob coleman [mailto:bcoleman@goldsilvervault.com]
» Sent: Tue 12/13/2011 8:09 PM
»To: Patty Highley
>>Subject: copy of file

>>
»Patty,
» Is it possible to get a copy of my file (filings, reports, etc) with
»the department of finance? Please call me if I did not ask the right
» question.

»468-3600
>>
>>Thanks
>> Bob Coleman
>>
>>
>>

>
>

2
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Pa!ty Highley
From:
Sent:
To:
Subject
Attachments:

bob coleman < profitsplus@cableone.net>
Friday, May 06, 2011 2:51 PM
Patty Highley
audited financial statements
Issued Financials FY 2010 & 2009.pdf

Follow Up Flag:
Flag Status:

Follow up
Flagged

Patty,
Please see the attached Audited financial statement for Dollars and Sense Growth Fund.
Thanks
Bob Coleman
208-468-3600

1
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Patty Highley
From:

Sent:
To:
Subject

Patty Highley
Wednesday, January 05, 2011 3:00 PM
bob coleman
RE: Part 2, Form ADV

You'll need to upload the ADV Part 2 and send it through IARD. Changes to the ADV Part I will also need to go through
IARD. If you need assistance with this process you can call the IARD hotline at 1-240-386-4848.

Patricia R. Highley
Senior Securities Analyst
Education Outreach Coordinator
Idaho Department of Finance
208/332-8077

fax:208/332-8099
toll free (Idaho only): 888/346-3378
http:l/finance.idgho.gov

From: bob coleman [mailto:profitsplys@cableone.ne.!]
Sent: Wednesday, January OS, 2011 2:32 PM
To: Patty Highley
SUbject: Re: Part 2, Form ADV
I will work on ADV part 1 today.
Do I need to send this ADV part 2 in to anyone else or will you forward it to the correct person?
Thanks
Bob Coleman
On 1/5/2011 2:30 PM, Patty Highley wrote:
Bob, the changes made to the Part 2 of Form ADV are approved. As noted below in my email to you, the Form ADV Part
1 needs to be amended to show that you are basing your IA business out of your offices at 2245 N. Samantha Ct

Patricia R. Highley
Senior Securities Analyst
Education Outreach Coordinator
Idaho Department of Finance
208/332-8077

fax: 208/332-8099
toll free (Idaho only): 888/346-3378
http:/lfinqnce.idaho.gov

From: bob coteman [mailto:profitso!us@cableone.net]
Sent: Wednesday, January 05, 201111:04 AM
To: Patty Highley
SUbject: Re: Part 2, Form ADV

Please review. I made the changes you recommended.
Thanks
Bob Coleman

On 12121/2010 8:48 AM, Patty Highley wrote:
1
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Hello Bob,
I have reviewed the Part 2 of Form ADV that you sent in for review. I have a few comments.
Item 1B of the Part 2 instructions requires that investment advisers include particular language relating to the review of the
brochure by the SEC or any state agency.. Please include this language in Item 1. Also, you have changed the location of
your investment advisory office. Please make sure that Part I of your Form ADV also reflects this change.
Item 4 states that Profits Plus Capital Management (PPCM) does not have custody of physical precious metals. This is
inaccurate as PPCM has custody through Gold Silver Vault which is an affiliated entity. Please remove this language.
Item 7 is required to reflect the minimum investment criteria for investors with PPCM. If there are such criteria, please
include this Information.
Item 8A of the Part 2 instructions requires that investment advisers include information explaining that investing in
securities involves risk of loss that clients should be prepared to bear. Please include this language in Item 8 of the Part 2
of Form ADV.
Item 9.3 contains information that is not appropriate to the questions asked. Please remove this information.
Item 10, paragraph 2 makes reference to Item 3 of the Part 2 of Form ADV. Please revise this to reference Item 4 as this
is where the referenced information is reflected.
Item 11A of the Part 2 instructions requires investment advisers to provide an offer to clients and potential clients of the
investment adviser's Code of Ethics. Please include this offer in Item 11.

Please refer to my comments regarding changes required to Item 4. Please make those changes in Item 15 as well.
Please let me know if you have any questions.
Regards,
Patricia R. Highley
Senior Securities Analyst
F.ducation Outreach Coordinator
Idaho Department of Finance
208/332-8077
fax: 208/332-8099
toll free (Idaho only): 888/346-3378
http://finance.idaho.gov

2
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Patty Highley
From:
Sent:

To:
Subject

Patty Highley
Tuesday, December 21, 2010 9:32 AM
bob coleman
Part 2 Form ADV

Hi Bob,
I got your phone message. That's fine to submit the revised Part 2 of Form ADV after January 1. I'll look for your
response then.
Have a wonderful holiday season!

Patricia R. Highley
Senior Securities Analyst
Education Outreach Coordinator
Idaho Department of Finance
208/332-8077
fax: 208/332-8099
toll free {Idaho only): 888/346-3378
http:Ufinance.idaho.gov

1
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Patty Highley
From:

Sent
To:
Subject

bob coleman <profitsplus@cableone.net>
Thursday, December 16, 2010 10:53 AM
Patty Highley
Re: Insurance

can you send me the new ADV part 2. This was the form I pulled from Nasaa.
I am confused as to what form to fill out.
Thanks
Bob Coleman
On 12/16/2010 10:50 AM, Patty Highley wrote:

> ere is what Mark said in an email to me

1
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Patty Highley
From:
Sent:
To:

subject

Patty Highley
Thursday, December 16, 2010 10:50 AM
profitsplus@cableone.net
RE: Insurance

Hello Bob,

I've reviewed the Form ADV Part II that you submitted and I have some comments. First, the explanation in the second
paragraph of question 8.C. on Schedule Fis confusing. This paragraph seems to say that PPCM could be considered to
provide investment advice to clients, but that PPCM doesn't provide investment advice to clients. Why wouldn't PPCM
be considered to be providing investment advice to clients?
Second, on Schedule F item 1.D. there is disclosure in paragraph two that PPCM does not take custody of physical assets.
This is somewhat misleading. Please incorporate language stating that PPCM does not have custody of any securities (if
that is the case), but that physical precious metals are stored at a facility that is affiliated with PPCM.
Third, item 7.A. of Schedule F should provide an estimate of the amount of time you spend engaged in the vaulting
business.
Lastly, please be aware that beginning January 1, 2011 all currently registered investment advisers are required to
submit the new Part 2 of Form ADV within 90 days of the investment adviser's fiscal year end. As you may already know,
the format of the new Part 2 of Form ADV is significantly different from the Part II now being used.
I'll look for the above changes to your Form ADV Part II by January 13, 2010.

Regards,
Patricia R. Highley
Senior Securities Analyst
Education Outreach Coordinator
Idaho Department of Finance
208/332-8077
fax: 208/332-8099
toll free (Idaho only): 888/346-3378
hnJ>:/lfinance.idaho.gov

1
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Balance Sheet
Profits Plus Capital Management LLC
Year ending December 31, 2011
Assets
Cash (Washington Mutual) see below
Office Equipment (chair, desk, computer)

$2,623.94
$1,000.00

Total Assets

$3,623.94

Liabilities

Equity

Beginning Balance

Deposits
Electronic & Misc. Deposits
Card Purchases/ATM Withdrawals
Electronic & Misc. Withdrawals
Checks Paid
Service Fees
Ending Balance

$0.00

$3,623.94

$2,966.21
56751.15
-50.58
-51904.04
-5138.8
$2,623.94

Chase Bank
This Statemen~ Covers

From:12/01/11
Through:12/31/11
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. . . ..
Balance Sheet
Profits Plus Capital Management LLC
Year ending December 31, 201 O
Assets
Cash (Washington Mutual) see below
Office Equipment (chair, desk, computer)

$1,745.57
$1,000.00

Total Assets

$2,745.57

Liabilities

$0.00

Equity

$2,745.57

Beginning Balance
Deposits
Electronic & Misc. Deposits
Card Purchases/ATM Withdrawals
Electronic & Misc. Withdrawals
Checks Paid

$651.27
18679.22

Service Fees
Ending Balance

-4734.7
-491.09
-10953.13
-1406
$1,745.57

Chase Bank
"s-Statem~

From:12/01/:~.~Through:12/31/10

)
_,.,.-
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.l'age I ot I

Filing History
Organization CRD#: 118294

Primary Business Name: PROFITS PLUS CAPITAL
MANAGEMENT, LLC

Organization SEC#:

Full Legal Name: PROFITS PLUS CAPITAL
MANAGEMENT, LLC

Electronic Filer

No BD Record

Filing
ID

Form

Filing Types

Type

Filing
Date

Section Changed

Other-ThanAnnual
Amendment

01/05/2011 ADV Part 2

Other-ThanAnnual
Amendment

01/05/2011 Identifying Information, Disciplinary Information, Additional

Other-ThanAnnual
Amendment

08/19/2009 Information About Your Advisory Business, Other Business

Partial

08/19/2009

ADV

Other-ThanAnnual
Amendment

08/19/2009 State

3Q~122 ADV

Other-ThanAnnual
Amendment

08/14/2007 Financial

511Z1D ADV

suzgs ADV
427221 ADV

· ~~Z157 ADV-

w

4;zz1s1

Information

Activities, Financial Industry Affiliations, Participation or
Interest in Client Transactions, Custody, Disciplinary
Information, Small Business, Disclosure Reporting Page, ADV
Part 18, ADV Part 2

-;;:.fiwS ~cl.:
~<!J

ness, ADV Part 2

1

'

HZQSZ

ADV

Other-ThanAnnual
Amendment

10/18/2004 Informatit

~

ADV

Other-ThanAnnual
Amendment

03/06/2002 Identifying -·""'rmatlon, Form of Organization, Information

;

About Your Advisory Business, Other Business Activities,
Financial Industry Afflllatlons, Participation or Interest In
Client Transactions, Custody, Control Persons, Disciplinary
Information, Small Business, Schedule A, Disclosure
Reporting Page, ADV Part 1B, Miscellaneous

Privacy i Legal ; Use of Web CRD9 or IARD™ is governed by the Terms & Conditions.
02012 FINRA. All rights reserved. FINRA is a registered trademark of the Financial lndustrv RA1111i"t""' 11 ..•a.~.:... Inc.
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FORM ADV
UNIFORM APPLICATION FOR INVESTMENT ADVISER REGISTRATION
'

1

CRD Number:

Primary Business Name: PROFITS PLUS CAPITAL MANAGEMENT, LLC

118294

ADV- Other-Than-Annual Amendment, Form ADV Part 1B, Item 1-

Rev.02/2005

state Registration
8/19/2009 1:22:51 PM

You must complete this Part 1B only If you are applying for registration, or are registered, as
an Investment adviser with any of the state securities authorities.

Complete this Item 1 if you are submitting an initial application for state registration or requesting
additional state registratlon(s). Check the boxes next to the states to which you are submitting this
application. If you are already registered with at least one state and are applying for registration with
an additional state or states, check the boxes next to the states In which you are applying for
registration. Do not check the boxes next to the states in which you are currently registered or where
you have an application for registration pending.

DAL

~

ID

[j

[j AK

[j

IL

[] MT

El AZ

D IN

D

NE

[j

[] IA
[] KS

D

NV

AR

D CA
D co

MO

[] NH

[] KY

[j

[j NM

D DE

D
D

[j

[j

MD
MA

[j

CT

DC

LA

ME

[j

FL

[j

D

GA

D MI

[j GU

D

HI

D
D

MN
MS

D
D
D
D
Cl
Cl

NJ

NY
NC
ND
OH
OK

OR

CJ PA
[] PR
[] RI
[] SC
[] SD
[j TN
[] TX

[] UT

D VT
D VI
D VA
Cl WA
D WV
[] WI

Privacy i Legal
Use of Web CRD9 or IARD™ is governed by the Terms & Conditions.
C2012 FINRA. All rights reserved. FINRA is a registered trademark of the Financial Industry Regulatory Authority, Inc.
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FORMADV-W
NOTICE OF WITHDRAWAL FROM REGISTRATION AS AN INVESTMENT
ADVISER
Primary Business Name: PROFITS PLUS CAPITAL MANAGEMENT, LLC

CRD Number: 118294

ADV-W - Partial, Page 1

Rev.05/2003

8/19/2009 2:11:58 PM
!Form ADV-W

You must complete this Form ADV-W to withdraw your Investment adviser registration with the SEC or one
or more state securities administrators. We use the term "youn to refer to the investment adviser
withdrawing from registration, regardless of whether the adviser Is a sole proprietor, a partnership, a
corporation, or another form of organization.

WARNING: Complete this form truthfully. False statements or omissions may result In administrative,
civil or criminal a.ction against you.

Status

(a) [J The SEC:

Check this box If you are withdrawing your SEC registration and switching to state registration, or If
you are withdrawing your appllcatlon for SEC registration. If you check this box (a), you must complete
only this Status Section, Items 1A through 1D, and the Execution Section. Do aQt complete Item 1E
and Items 2 through 8.
(b) The state(s) for which the box(es) below are checked:

[j

D AL

D

ID

D

AK

D

IL

~ AZ

D

IN

D

AR

D

IA

D

NV

D

CA

D

KS

D

NH

NJ

D
[j

MO
MT
NE

D

PA

D PR
D RI
D SC
D SD
D TN

D co
D CT

D KY

D

[j LA

D NM

D

D

DE

D

ME

[j

[j

D

DC

D

MD

[j NC

[j VT

[j

FL

D

MA

D

ND

D

GA

[j MI

D

OH

GU

D

MN

D

OK

[j MS

[j

[j

D

[j HI

NY

OR

[j
[j

D
D

TX
UT

VI
VA
WA

WV
WI

If you check this box (b), you must complete all items of this Form ADV-W.
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Item 1 Identifying Information
A. Your full legal name (if you are a sole proprietor, your last, first, and middle names):
PROFITS PLUS CAPITAL MANAGEMENT, LLC
The name you enter here must be the same as the name you entered on your last amended Form
ADV. Do not report a name change on this Form ADV·W.

FORMADV-W
NOTICE OF WITHDRAWAL FROM REGISTRATION AS AN INVESTMENT
ADVISER
Primary Business Name: PROFITS PLUS CAPITAL MANAGEMENT, LLC

CRD Number: 118294

Rev.05/2003

ADV-W - Partial, Page 2
8/19/2009 2:11:58 PM

Item 1 Identifying Information (Continued)

B. Your SEC file number (if you are registered with the SEC as an Investment adviser):
801·
C. Your CRD number (if you have a number ("CRD number") assigned by FINRA's CRD system):
118294

If you do not have a CRD number, skip this Item 1 C. Do not provide the CRD number of one of your
officers, employees, or affiliates.
D. Name and business address of contact employee:
Title:
Name:
MANAGING MEMBER
ROBERT COLEMAN
Number and Street 1:
Number and Street 2:
704 13TH AVE SOUTH
State:
Country:
ZIP+4/Postal Code:
City:
USA
NAMPA
ID
83651
Telephone Number:
208-468-3600
Electronic mall (e-mail} address, If contact employee has one:
PROFITSPLUS@CABLEONE.NET

The contact employee should be an employee (not outside counsel) who Is authorized to receive
Information and respond to questions about this Form ADV·W.
E. Principal Office and Place of Business:
Address (do not use a P.O. Box):
Number and Street 1:
70413TH AVE SOUTH
Qty:
NAMPA
Telephone Number:
208-468-3600

Number and Street
State:

ID

Country:
USA

If this address Is a private residence, check this box:

2:

ZIP+4/Postal Code:
83651

[]
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Item 2 Status of Advisory Business
Yes

0

A. Have you ceased conducting advisory business In the jurisdictions from which you are
withdrawing?
If yes, provide the date you ceased conducting advisory business in the jurisdictions
checked in the status section, above:

No

Date
MM/DD/YYYY

If you ceased conducting advisory business In these jurisdictions on different dates, you must submit a
different Form ADV-W for each different date on which you ceased conducting advisory business.
B. Reasons for withdrawal:
5 OR FEWER CUENTS IN ARIZONA

FORMADV-W
NOTICE OF WITHDRAWAL FROM REGISTRATION AS AN INVESTMENT
ADVISER
Primary Business Name: PROFITS PLUS CAPITAL MANAGEMENT, LLC

CRD Number: 118294

ADV-W - Partial, Page 3
8/19/2009 2:11:58 PM

Rev.05/2003

Item 3 Custody
YES NO

® 0

Do you or a related person have custody of client assets?
If yes, provide the following Information:
A. Number of clients for whom you have custody of cash or securities:
B. Amount of clients' cash for which you have custody:
C. Market value of clients' securities for which you have custody:

o.

Mark.et value of assets other than cash or securities for which you have custody:

1
$ 0 .00
$ 2000000 .00
$ 0 .00

Item 4 Money Owed to Clients
Yes No
Have you (I) received any advisory fees for investment advisory services or publications that
you have not rendered or delivered; or (ii} borrowed any money from clients that you have
not repaid?

O ®

Do not Include in your response to this Item 4 any client funds for which you have custody
and that you have included in your response to Item 3.
If yes, provide the following information:
A. Amount of money owed to clients for prepaid fees or subscriptions:
B. Amount of money owed to clients for borrowed funds:

$
$

.oo
.oo

IItem 5 Advisory contracts
000950
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Yes No

0 ®

A. Have you assigned any of your investment advisory contracts to another person?

Yes No
If yes, provide the following Information:
B. Did you obtain the consent of each client prior to the assignment of the client's contract?

0 ®

Client consent can be obtained through an actual consent, or can be Inferred through the
use of a negative consent.

If you answered "yes" to Item SA, llst on Section 5 of Schedule Wl each person to whom you
have assigned any of your Investment advisory contracts. You must complete a separate
Schedule Wl for each person to whom you have assigned any of your advisory contracts.

Item 6 Judgments and Uens
Are there any unsatisfied judgments or liens against you?

Yes No
0 @

Item 7 Statement of Financial Condition
If you answered yes to Items 3, 4, or 6, you must complete Schedule W2, disclosing the nature and
amount of your assets and liabilities and your net worth as of the last day of the month prior to the filing
of this Form ADV-W.

FORMADV-W
NOTICE OF WITHDRAWAL FROM REGISTRATION AS AN INVESTMENT
ADVISER
Primary Business Name: PROFITS PLUS CAPITAL MANAGEMENT, LLC

ADV-W - Partial, Page 4

CRD Number: 118294
Rev.05/2003

8/19/2009 2:11:58 PM
Item 8 Books and Records
This item requires you to list (I) the name and address of each person who has or will have custody or
possession of your books and records; and (ii) each location at which any of your books and records
are or will be kept. You must list this information on Schedule Wl, and you must complete a separate
Schedule Wl for each person who has or will have custody of your books and records at each location.
The Instructions to Form ADV-W contain additional information and examples to assist you In
responding to Item 8.
NOTE: Section 204 of the Advisers Act, or s/mllar state law, requires you
and records after you have withdrawn from registration.

to preserve your books

Execution
I, the undersigned, have signed this Form ADV-W on behalf of; and with the authority of, the adviser
withdrawing Its registration. The adviser and I both certify, under penalty of perjury under the laws of the
United States of America, that the Information and statements made In this Form ADV-W, induding
exhibits and any other information submitted, are true. I further certify that the adviser's books and
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records will be preserved and available for Inspection as required by law, and that all Information
previously submitted on Form ADV is accurate and complete as of this date. I understand that If any
Information contained in items 1D or 1E of this Form ADV-W Is different from the information contained
on Form ADV, the Information on this Form ADV-W wiJI replace the corresponding enby on the adviser's
Form ADV composite available through IARD. Finally/I authorize any person having custody or
possession of these books and records to make them available to authorized regulatory representatives.
Signature:
Date:

08/19/2009
Printed Name:
ROBERT COLEMAN

Title:
MANAGING MEMBER

FORMADV-W
NOTICE OF WITHDRAWAL FROM REGISTRATION AS AN INVESTMENT
ADVISER
Primary Business Name: PROFITS PLUS CAPITAL MANAGEMENT, LLC

ADV-W - Partial, Schedule Wl

CRD Number: 118294

Rev.05/2003

8/19/2009 2:11:58 PM
Form ADV-W, Schedule W-1
Certain items In Form ADV-W may require additional information on this Schedule W1. Use this Schedule
W1 to report details for Items listed below. Report onry new Information or changes/updates to previously
submitted Information. Do not repeat previously submitted Information.
Section 5 Other Investment Advisory Contract AsSignments
Complete the following Information for each person to whom you have assigned any advisory contract.
You must complete a separate Schedule Wl for each person to whom you have assigned an advisory
contract.
'•

-

No Information Filed

Section 8 Books and Records
No Information Filed

FORMADV-W
NOTICE OF WITHDRAWAL FROM REGISTRATION AS AN INVESTMENT
ADVISER
Primary Business Name: PROms PLUS CAPITAL MANAGEMENT, LLC

ADV-W - Partial, Schedule W2

CRD Number: 118294

Rev.05/2003

8/19/2009 2:11:58 PM
Schedule W2 Statement of Financial Condition
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If you answered "yes" to Items 3, 4, or 6 of Form ADV-W, you are required to complete this Schedule W2.
This balance sheet must be prepared in accordance with generally accepted accounting prlnclples, but
need not be audited.
ASSETS
Current Assets
$ 15000
cash
Securities at Market
$0
$0
Non-Marketable Securities
Other Current Assets
$0
Total Current Assets
$ 15000
Fixed Assets
Total Fixed Assets
$0
$ 15000
TOTAL ASSETS
UABILITIES SHAREHOLDERS' EQUITY
Current L!abi!ities
Prepaid Advisory Fees
$0
Short-Term Loans from Clients
$0
other Short-Term Loans
$0
Other Current Liabilities
$0
Total Current Liabilities
$0
Fixed Liabi!jtles
Long-Term Debt Owed to Clients
$0
other Long-Term Debt
$0
other Long-Term Uablllties
$0
Total Fixed Uabllltles
$0
Shareholders' Eguitv
Total Shareholders' Equity (or Deficit)
$ 15000
TOTAL LIABIUTIES AND SHAREHOLDERS'
$ 15000
EQUITY

a.

Use of Web CRD8 or IARD™ is governed by the Terms & Conditions.
C'l012 FINRA. All rights reserved. FINRA is a registered trademark of the Financial lndusby Regulatory Authority, Inc.
Privacy : Legal
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FORM ADV
UNIFORM APPLICATION FOR INVESTMENT ADVISER REGISTRATION
"'".
Primary Business Name: PROFITS PLUS CAPITAL MANAGEMENT, LLC

ADV - Other-Than-Annual Amendment, Item
Your Advisory Business

CRD Number:

118294
Rev.02/2005

s Information About

8/19/2009 6:52:03 PM
Responses to this Item help us understand your business, assist us In preparing for on-site examinations,
and provide us with data we use when making regulatory policy. Part lA Instruction 5.a. provides
additional guidance to newly-formed advisers for completing this Item 5.
Employees,
A.

Approximately how many employees do you have? Include full and part-time employees but do not
include any clerical workers.
@

1- 5

0 501-1,000

0

6-10

0 More than
1,000

0 11-50
0 51-250
If more than 1,000, how many?
(round to the nearest 1,000)

0 251-500

B.
(1) Approximately how many of these employees perform Investment advisory functions (Including
research)?

Oo

@ 1-5

0 6-10

0

0 251-500

0 501-1,000

0 More than

If more than 1,000, how many?
(round to the nearest 1,000)

1,000

11-50

C·

51-250

(2) Approximately how many of these employees are registered representatives of a broker-dealer?

0 0
0 251-500

® 1-5

0 501-1,000

0 6-10
0 More than
1,000

0 11-50

0 51-250

If more than 1,000, how many?
(round to the nearest 1,000)

If you are organized as a sole proprietorship, include yourself as an employee In your responses
to Items 5.A(1) and 5.8(2). If an employee performs more than one function, you should count
that employee In each of your responses to Item 5.B(l) and 5.8(2).
(3) Approximately how many firms or other persons solicit advisory clients on your behalf?

Do
0 251-500

111-5

0

501-1,000

O 6-10

O 11-50

0

If more than 1,000, how many?
(round to the nearest 1,000)

More than
1,000

O 51-2so

In your response to Item 5.8(3), do not count any of your employees and count a firm only once
-- do not count each of the firm's employees that solicit on your behalf.
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~

C. To approximately how many clients did you provide Investment advisory services during your mostrecently completed fiscal year?

D.

Oo

0 1-10

Du-2s

0 251-500

0

If more than 500, how many?
(round to the nearest 500)

More than 500

0 101-250

1125-100

None Up
What types of clients do you have? Indicate the
11to
approximate percentage that each type of client comprises
100/o 250/o
of your total number of clients.
(1)

Individuals (other than high net worth individuals)

(2)

High net worth Individuals

(3)

Banking or thrift institutions

0
0
®

(4)

Investment companies (including mutual funds)

G>

(5)

Pension and profit sharing plans (other than plan
particl pants)

(6)

Oth~r

(7)

26500/o

0

0
0
0
0
C·

0
0
0
0
0

0

0

0

®

0
0
0

0
0

0

0
0
0

0
0
0

0

0

0

0
0
0

®

0
0
0
0

0
®
0
0
0

0

0

Charitable organizations

@

0

(8)

Corporations or other businesses not listed above

~

0

(9)

State or municipal government entities

C!i

(10)

Other:

(!)

pooled investment vehicles (e.g., hedge

51- More
750/o Than
750/o

®

0

funds)

0
0

0

The category n1ndlvldua1sn lndudes trusts, estates, 401 (k) plans and IRAs of individuals and their
family members, but does not Include businesses organized as sole proprietorships.
Unless you provide advisory services pursuant to an Investment advisory contract to an Investment
company registered under the Investment Company Act of 1940, check nNone• in response to Item
5.0(4).
eomgea5m12a AcrS1ag1:m~ats

E.

You are compensated for your Investment advisory services by (check all that apply):

~ (1) A percentage of assets under your management

Elc2> Hourly charges
~ (3) Subscription fees (for a newsletter or periodical)
~ (4) Fixed fees (other than subscription fees)
~ (5) Commissions
~ (6) Performance-based fees
[] (7) Other (specify):

It.mots Under Management
YES NO
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F. (1) Do you provide continuous and regular supervisory or management services to
securities portfolios?

0

(2) If yes, what Is the amount of your assets under management and total number of accounts?
U.S. Dollar Amount
Total Number of Accounts
Discretionary:
(a) $ 199999
(d) 2
2500000.00
Non-Discretionary:
(b) $ 0 .00
{e) 0
2
(c) $ 188889
(f)
Total:
2500000.00
Part 1A Instruction 5.b. explains how to calculate your assets under management. You must follow
these Instructions carefully when completing this Item.

Advisorv Activities

G. What type(s) of advisory services do you provide? Check all that apply.
~

(1) Financial planning services

fi21

(2) Portfolio management for Individuals and/or small businesses

D

(3) Portfolio management for Investment companies

~

(4) Portfolio management for businesses or Institutional clients (other than Investment
companies)

[J (5) Pension consulting services

D

(6) Selection of other advisers

[j (7) Publication of periodicals or newsletters

CJ
CJ

(8) Security ratings or pricing services

~

(10) Other (specify):
MANAGE A HEDGE FUND

(9) Market timing services

Do not check Item 5.G(3) unless you provide advisory services pursuant to an Investment advisory
contract to an Investment company registered under the Investment Company Act of 1940.

H. If you provide financial planning services, to how many clients did you provide these services during
your last fiscal year?

0 0
0 101-250

0 1-10
0 251-500

® 11-25

0 26-50

0 51-100

.° More than 500

If more than 500, how many?
(round to the nearest 500)
I. If you participate In a wrap fee program, do you (check all that apply):

CJ (1) sponsor the wrap fee program?

D (2) act as a portfolio manager for the wrap fee program?
If you are a portfolio manager for a wrap fee program, list the names of the programs and their
sponsors in Section 5.I(2) of Schedule D.
If your Involvement In a wrap fee program is limited to recommending wrap fee programs to your
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dlents , or you advise a mutual fund that is offered through a wrap fee program, do not check either

Item 5.1(1) or 5.1(2).

I-Ion

5.1(2) Wrap Fee Programs

If you are a portfolio manager for one or more wrap fee programs, list the name of each program and Its
sponsor. You must complete a separate Schedule D Page 3 for each wrap fee program for which you are a
portfolio manager.
No Information Filed

Privacy : Legal

Use of Web CRD9 or IARD™ is governed by the Terms & Conditions.

C2012 FINRA. All rights reserved. FINRA is a registered trademark of the Financial Industry Regulatory Authority, Inc.
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FORM ADV
UNIFORM APPLICATION FOR INVESTMENT ADVISER REGISTRATION
Primary Business Name: PROFITS PLUS CAPITAL MANAGEMENT, LLC

CRD Number:

118294

ADV - other-Than-Annual Amendment, Item 6 Other Business

Rev.02/2005

Activities
8/19/2009 6:52:03 PM
In this Item, we request Information about your other business activities.
A. You are actively engaged in business as a (check all that apply):

[J ( 1) Broker-dealer

Q (2)

Registered representative of a broker-dealer

[J (3) Futures commission merchant, commodity pool operator, or commodity trading advisor
[J (4) Real estate broker, dealer, or agent

LI (5) Insurance broker or agent
[] (6) Bank (Including a separately identifiable department or division of a bank)

[j (7) Other financial product salesperson (specify):
YES NO

ma

B. (1) Are you actively engaged in any other business not listed In Item 6.A. (other than

giving Investment advice)?

o II

(2) If yes, Is this other business your primary business?
If "yes,• describe this other business on Section 6.8. of Schedule D.

a

YES NO

(3) Do you sell products or provide services other than investment advice to your advisory
clients?

El

Section 6.B. Description of Primary Business
No Information Filed

Privacy i Legal . Use of Web CRD8 or !ARD™ is governed by the Tenns & Conditions.
C2012 FINRA. All rights reserved. FINRA is a registered trademark of the Financial Industry Regulatory Authority, Inc.

000958

IDOF000092

https://crd.finra.orW!ad/Content/PrintHist/Adv022005/Sections/crd iad AdvOtherBusines... 3/21/2012

.lAl<lJ - t·orm AJJV,

.t•manc1al lndustry Attlllatlons ~ectlon LUser Name: vsorensen, urg1... !'age I ot 'l

FORM ADV
UNIFORM APPLICATION FOR INVESTMENT ADVISER REGISTRATION
Primary Business Name: PROFITS PLUS CAPITAL MANAGEMENT, LLC

CRD Number:

118294

ADV- Other-Than-Annual Amendment, Item 7 Financial Industry

Rev.02/2005

Affiliations

8/19/2009 6:52:03 PM
In this Item, we request Information about your financial industry affiliations and activities. This
information identifies areas In which conflicts of interest may occur between you and your clients.
Item 7 requires you to provide information about you and your re/atecJ persons. Your related persons are
all of your advisory affiliates and any person that is under common control with you.
A. You have a related person that is a (check all that apply):
D (1) broker-dealer, municipal securities dealer, or government securities broker or dealer
[j {2) investment company (Including mutual funds)

[j (3) other Investment adviser (Including financial planners)
[j (4) futures commission merchant, commodity pool operator, or commodity trading advisor
D (5) banking or thrift institution
D (6) accountant or accounting firm
D (7) lawyer or law firm
[j
[j
[j
[j

(8) Insurance company or agency
(9) pension consultant
(10) real estate broker or dealer
(11) sponsor or syndlcator of limited partnerships

If you checked Item 7.A(3), you must list on Section 7.A. of Schedule D all your related persons that
are investment advisers. If you checked Item 7.A(1), you may elect to list on Section 7.A. of
Schedule D all your related persons that are broker-dealers. If you choose to list a related brokerdealer, the IARD will accept a single Form U-4 to register an Investment adviser representative who
also is a broker-dealer agent (nreglstered repn) of that related broker-dealer.

YES NO

B. Are you or any related person a general partner in an investment-related limited
partnership or manager of an investment-related limited liablllty company, or do you advise
any other "private fund" as defined under SEC rule 203(b)(3)-1?

$

0

If •yes, n for each limited partnership or limited liability company, or (If applicable) private
fund, complete Section 7.8. of Schedule D. If, however, you are an SEC-registered adviser
il1f1 you have related persons that are SEC-registered at1vtsers who are the general
partners of limited partnerships or the·managers.of limited liability companies, you do not
have to complete Section 7. 8. of Schedule D with respect to those related advisers' limited
partnerships or limited liability companies.
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To use this alternative procedure, you must state in the Miscellaneous Section of Schedule
D: (1) that you have related SEC-registered investment advisers that manage limited
partnerships or limited liability companies that are not listed In Section 7.8. of your
Schedule D; (2) that complete and accurate information about those limited partnerships or
limited liablllty companies Is available In Section 7.8. of Schedule D of the Form ADVs of
your related SEC-registered advisers; and (3) whether your clients are solicited to invest in
any of those limited partnerships or limited liability companies.

Section 7 .A. Affiliated Investment Advisers and Broker-Dealers
You MUST complete the following Information for each Investment adviser with whom you are affiliated.
You MAY complete the following Information for each broker-dealer with whom you are affiliated. You must
complete a separate Schedule D Page 3 for each listed affiliate.

.

No Information Filed

Section 7 .B. Umlted Partnership Participation or Other Private Fund Participation
You must complete a separate Schedule D Page 4 for each limited partnership In which you or a related
person Is a general partner, each limited liability company for which you or a related person Is a manager,
and each other private fund that you advise.
Name of Limited Partnership, Limited Liability Company, or other Private Fund:
DOLLARS AND SENSE GROWTH FUND, LP
Name of General Partner or Manager:
PROFITS PLUS CAPITAL MANAGEMENT LLC

Yes No
If you are registered or registering with the SEC, is this a "private fund" as defined under SEC
rule 203(b)(3)-1?

0

0

Are your clients solicited to Invest in the limited partnership, limited liability company, or other
private fund?

@

O

Approximately what percentage of your clients have invested In this limited partnership, limited liability
company, or other private fund?

50 %
Minimum Investment commitment required of a limited partner, member, or other investor:
$.§9999

100000
Current value of the total assets of the limited partnership, limited liability company, or other private
fund:

$ 1000000
2500000
Privacy '. Legal ; Use of Web CRDe or IARD™is governed by the Terms & Conditions.
C2012 FINRA. All rights reserved. FINRA is a registered trademark of the Financial Industry Regulatory Authority, Inc.
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FORM ADV
UNIFORM APPLICATION FOR INVESTMENT ADVISER REGISTRATION
CRD Number:

Primary Business Name: PROFITS PLUS CAPITAL MANAGEMENT, LLC

118294
ADV - Other-Than-Annual Amendment, Item 8 Participation or

Rev.02/2005

Interest in Client Transactions
8/19/2009 6:52:03 PM
In this Item, we request Information about your participation and interest in your dients' transactions.
Uke Item 7, this information Identifies areas In which conflicts of interest may occur between you and your
clients.
Uke Item 7, Item 8 requires you to provide information about you and your related persons.
fl:a12aeta~

Iatere1t la Clle.at. Traa5S!ctiQD5
Yes No

A. Do you or any related person:
(1) buy securities for yourself from advisory clients, or sell securities you own to advisory
clients (principal transactions)?

0

®

(2) buy or sell for yourself securities (other than shares of mutual funds) that you also
recommend to advisory clients?

€i

c

(3) recommend securities (or other Investment products) to advisory clients In which you or
any related person has some other proprietary (ownership} Interest (other than those
mentioned In Items 8.A(l) or (2})?

0

®

Sill§ Ia~~g la Clle.at. IlllD5S!ctlQD5
Yes No

B. Do you or any related person:
(1) as a broker-dealer or registered representative of a broker-dealer, execute securities
trades for brokerage customers in which advisory client securities are sold to or bought
from the brokerage customer (agency cross transactions)?

0

®

(2) recommend purchase of securities to advisory dients for which you or any related person
serves as underwriter, general or managing partner, or purchaser representative?

0

®

(3) recommend purchase or sale of securities to advisory clients for which you or any related
person has any other sales interest (other than the receipt of sales commissions as a
broker or registered representative of a broker-dealer)?

0

®

la~5.tmf.:nt o[ 6[Qk~Cii19~ Ql5t:c~IQD

C. Do you or any related person have discretionary authority to determine the:

Yes No

(1) securities to be bought or sold for a client's account?

®
®
0
®

(2) amount of securities to be bought or sold for a client's account?
(3) broker or dealer to be used for a purchase or sale of securities for a client's account?
(4) commission rates to be paid to a broker or dealer for a client's securities transactions?
D. Do you or any related person recommend brokers or dealers to clients?

0
0
®
0

0 ®
000961
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IARD- Form ADV, Client Tr""''ictions Section [User Name: Vsorense"" Orgill: 50021]

Page2of2

E. Do you or any related person receive research or other products or services other than
execution from a broker-dealer or a third party rn connection with client securities
transactions?

F. Do you or any related person, directly or Indirectly, compensate any person for dient
referrals?
In responding to this Item B.F., consider in your response all cash and non-cash
compensation that you or a related person gave any person in exchange for client referrals,
including any bonus that is based, at least in part, on the number or amount of dient
referrals.

Privacy · Legal

Use of Web CRD8 or IARO™ is governed by the Terms & Conditions.

C2012 FINRA. All rights reserved. FINRA is a registered trademark of the Financial Industry Regulatory Authority, Inc.
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FORM ADV
UNIFORM APPLICATION FOR INVESTMENT ADVISER REGISTRATION
Primary Business Name: PROFITS PLUS CAPITAL MANAGEMENT, LLC

ADV - Other-Than-Annual Amendment, Item 9 Custody
8/19/2009 6:52:03 PM

CRD Num.ber: 118294

Rev.02/2005

In this Item, we ask you whether you or a related person has custody of client assets. If you are
registering or registered with the SEC and you deduct your advisory fees directly from your dlents'
accounts but you do not otherwise have custody of your clients' funds or securities, you may answer nno"
to Item 9A.(1) and 9A.(2).

A. Do you have custody of any advisory clients':
(1) cash or bank accounts?

Yes No

ma
ma

(2) securities?

B. Do any of your related persons have custody of any of your advisory cl!ents':
(1) cash or bank accounts?

0

(ii

(2) securities?

0
0

$

C. If you answered "yesn to either Item 9.B(l) or 9.B(2), is that related person a broker-dealer
registered under Section 15 of the Securities Exchange Act of 1934?

0

Privacy : Legal Use of Web CRD@ or IARDTM is governed by the Terms & Conditions.
02012 FINRA. All rights reserved. FINRA is a registered trademark of the Financial Industry Regulatory Authority, Inc.
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FORM ADV
UNIFORM APPLICATION FOR INVESTMENT ADVISER REGISTRATION
Primary Business Name: PROFITS PLUS CAPITAL MANAGEMENT, LLC

CRD Number:

118294

ADV- Other-Than-Annual Amendment, Item 11 Disclosure

Rev.02/2005

Information
8/19/2009 6:52:03 PM
In this Item, we ask for information about your disciplinary history and the disciplinary history of all
your advisory affiliates. We use this information to determine whether to grant your application for
registration, to decide whether to revoke your registration or to place limitations on your activities as an
investment adviser, and to Identify potential problem areas to focus on during our on-site examinations.
One event may result in "yes" answers to more than one of the questions below.
Your advisory affiliates are: (1) all of your current employees (other than employees performing only
clerical, administrative, support or similar functions); (2) all of your officers, partners, or directors {or
any person performing similar functions); and (3) all persons directly or indirectly controlling you or
controlled by you. If you are a "separately identifiable department or division" (SID) of a bank, see the
Glossary of Terms to determine who your advisory afflllates are.

If you are registered or registering with the SEC, you may limit your disclosure of any event listed in
Item 11 to ten years following the date of the event. If you are registered or registering with a state,
you must respond to the questions as posed; you may, therefore, limit your disclosure to ten years
following the date of an event only in responding to Items 11.A(1), 11.A(2), 11.8(1), 11.8(2), 11.0(4),
and 11.H(l)(a). For purposes of calculating this ten-year period, the date of an event is the date the
final order, judgment, or decree was entered, or the date any rights of appeal from preliminary orders,
judgments, or decrees lapsed.
You must compiete the appropriate Disclosure Reporting Page ("DRPn) for nyesn answers to the
questions In this Item 11.

A. In the past ten years, have you or any advisory affiliate:

YES NO

(1) been convicted of or plead guilty or nolo contendere ("no contest") in a domestic,
foreign, or military court to any felony?
(2) been charged with any felony?

0

®

o

(!;

o

$

If you are registered or registering with the SEC, you may limit your response to Item 11.A(2)
to charges that are currently pending.

B. In the past ten years, have you or any advisory affiliate:
(1) been convicted of or plead guilty or nolo contendere ("no contestn) in a domestic,
foreign, or military court to a misdemeanor involving: investments or an /nvestmentrelated business, or any fraud, false statements, or omissions, wrongful taking of
property, bribery, perjury, forgery, counterfeiting, extortion, or a conspiracy to commit
any of these offenses?
(2) been charged with a misdemeanor listed in 11.B(l)?

If you are registered or registering with the SEC, you may limit your response to Item 11.8(2)
to charges that are currently pending.
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C. Has the SEC or the Commodity Futures Trading Commission (CFTC) ever:
(1) found you or any advisory affiliate to have made a false statement or omission?

YES NO

(2) found you or any advisory affiliate to have been Involved in a violation of SEC or CFTC
regulations or statutes?
(3) found you or any advisory affiliate to have been a cause of an Investment-related
business having Its authorization to do business denied, suspended, revoked, or
restricted?
(4) entered an order against you or any advisory affiliate In connection with investmentrelated activity?
(5) Imposed a civil money penalty on you or any advisory affiliate, or ordered you or any
advisory affiliate to cease and desist from any activity?

0
0

®
®

0

t'!i

o. Has any other federal regulatory agency, any state regulatory agency, or any foreign
financial regulatory authority:
(1) ever found you or any advisory affiliate to have made a false statement or omission, or
been dishonest, unfair, or unethical?
(2) ever found you or any advisory affiliate to have been involved in a violation of
investment-related regulations or statutes?
(3) ever found you or any advisory affiliate to have been a cause of an Investment-related
business having its authorization to do business denied, suspended, revoked, or
restricted?
(4) in the past ten years, entered an order against you or any advisory affiliate in connection
with an investment-related activity?
(5) ever denied, suspended, or revoked your or any advisory affiliate's registration or
license, or otherwise prevented you or any advisory affiliate, by order, from associating
with an investment-related business or restricted your or any advisory affiliate's activity?
E. Has any self-regulatory organization or commodities exchange ever:
(1) found you or any advisory affiliate to have made a false statement or omission?

(2) found you or any advisory affiliate to have been involved In a violation of its rules (other
than a violation designated as a HmJnor rule violation" under a plan approved by the
SEC)?
(3) found you or any advisory affiliate to have beer; the cause of an investment··related
business having its authorization to do business denied, suspended, revoked, or
restricted?
(4) disciplined you or any advisory affiliate by expelling or suspending you or the advisory
affiliate from membership, barring or suspending you or the advisory affiliate from
association with other members, or otherwise restrict~ng your or the advisory affiliate's
activities?

0 ®

®

0

0 ®
0

®

0

®

0
0

t'!i

®

0

®

YES NO
F. Has an authorization to act as an attorney, accountant, or federal contractor granted to you
or any advisory affiliate ever been revoked or suspended?

0

®

G. Are you or any advisory affiliate now the subject of any regulator/ pn.>ceeding that could
result in a "yes" answer to any part of Item 11.C., 11.D., or 11.E.?

0

®

H. (1) Has any domestic or foreign court:
(a) in the past ten years, er.joined you or a"'ly c.1d11isory affiliate in c,onnection with any
Investment-related activity?
(b) ever found that you or any advisory affiliate were involved in a violation of
investment-related statutes or regulations?

YES NO

0

t'!i

0

®
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(c) ever dismissed, pursuant to a settlement agreement, an investment-related civil
action brought against you or any advisory affiliate by a state or foreign fi.nancia/
regulatory authority?

0 ®

(2) Are you or any advisory affiliate now the subject of any civil proceeding that could result
in a "yes" answer to any part of Item 11.H(l)?

O ®

Privacy : Legal
Use of Web CRD* or IARD™ is governed by the Tenns & Conditions.
C2012 FINRA. All rights reserved. FINRA is a registered trademark of the Financial Industry Regulatory Authority, Inc.
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FORM ADV
UNIFORM APPLICATION FOR INVESTMENT ADVISER REGISTRATION
Primary Business Name: PROF.[TS PLUS CAPil"AL MANAGEMENT, LLC

ADV - Other-Than-Annual Amendment, Item 12 Small Businesses
8/19/2009 6:52:03 PM
.

CRD Number: 118294

Rev. 02/2005

·~~~~---.

e SEC is required by the Regulatory Flexiblilty Act to consider the effec.t of its regulations 011 small
ntltles. In order to do this, we need to determine whether you meet the definition of •small business" or
nsmall organization• under rule 0-7.
nswer this Item 12 only if you are registered or registering with the SEC £rut you indicated in response to
tem 5.F(2)(c) that you have assets under management of less than $~S million. You are not required to
nswer this Item 12 If you are filing for Initial registration as a state adviser, amending a current state
registration, or switching from SEC to state registration.
For purposes of this Item 12 only:
• Total Assets refers to the total assets of a firm, rather than the assets managed on behalf of dlents.
In determining your or another person's total assets, you may use the total assets shown on a
current balance sheet (but use totai assets reported on a consolldat~ci balance sheet with
subsidiaries included, If that amount is larger).
• Control means the power to direct or cause the direction of the management or policies of a person,
whether through ownership of securities, by contract, or otherwise. Any person that directly or
indirectly has the right to vote 25 percent or more of the voting securities, or Is entitled to 25
percent or more of the profits, of another .person is presumed to control the other person.
YES NO

A. Did you have total assets of $5 million or more on the last day of your most recent fiscal
year?
If "yes," you do not need to an.swer Items 12.B. and 12.C.
B. Do you:
(1) control another investment adviser that had asset:; under management of $2.5 mlliion or
more on the last day of its most recent fiscal year?
(2) control another person (other than a natural person) that had total assets of $5 million or
more on the last day of its most recent fiscal year?
C. Are you:
(1) controlled by or under common control with another investment adviser that had assets
under management of $25 million or more on the last day of its most recent fiscal year?
(2) controlled by or under common control with another person (other than a natural person)
that had total assets of $5 million or more on the iast day of Its most recent fiscal year?

0

0

0

0

O

0

0

0

O

0

Privacy · Legal
Use of Web CRD* or IARDTM is governed by the Terms & Conditions.
C2012 FINRA All rights reserved. FINRA is a registered trademark at the Fir.ancial Industry Re3ulatory Auth?rity, Inc.
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FORM ADV
UNIFORM APPLICATION FOR INVESTMENT ADVISER REGISTRATION
Primary Business Name: PROFITS PLUS CAPITAL MANAGEMENT, LLC

CRD Number: 118294

ADV - Other-Than-Annual Amendment, DRP Pages
8/19/2009 6:52:03 PM

Rev.02/2005

•<-----··---------------·------·--------

ADV, DRP Pages

CRIMINAL DISCLOSURE REPORTING PAGE (ADV)

GENERAL INSTRUCTIONS
This Disclosure Reporting Page (DRP ADV) is an 0 INffiAL OR® AMENDED response used to report
details for affirmative responses to Items 11.A. or 11.B. of Form ADV.
Check item(s) being respondec tc:

I

D

---

Criminal

11.A(l)

~ ll.A{2}

D 11.B{l}

D 11.B(2)

I

Use a separate DRP for each event or proceeding. The same event or proceeding may be reported for
more than one person or entity using one DR?. File with a completed Execution Page.

~

Multiple counts of the same charge arising out of the same event(s) should be reported on the same
DRP. Unrelated criminal actions, including separate cases arising out of the same event, must be
reported on separate DRPs. Use this DRP to report all charges arising out of the same event. One event
may result In more than one affirmative answer to the items listed above.
_....
"----------·
PART I
A. The person(s) or entity{ies) for whom this DRP is being filed is (are):

® You (the advisory firm)

0

You and one or more of your advisory affiliates

0

One or more of your advisory affiliates

If this DRP is being filed for an advisory affiliate, giv1? the full name of the advisory affiliate below
(for Individuals, last name, First name, Middle name).
If the advisory affiliate has a CRD number, provide that number. If not, Indicate "non-registered"
by checking the appropriatia box.
ADV DRP - ADVISORY AFFIUATE
Ne Inform.Jt;on Filed

[j This DRP should be removed from
longer associated with the aciviser.

t~·1e AD'./ record

l>ei.::aus:e: the a:Ji isory amllate(s) is no
1
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El This DRP should be removed from the ADV record because: (1) the event or proceeding
occurred more than ten years ago or (2) the adviser is registered or applying for registration with
the SEC and the event was resolved in the adviser's or advisory affi/iate's favor.
B. If the advisory afflliate Is reg;stiared through the !ARD ~;ystem or CRD system, has the advisory
affiliate submitted a DRP (with Form ADV, BD or U-4) to the IARD or CRD for the event? If the
answer is "Yes," no other Information on this DRP must be provided.

~Yes 0 No
NOTE: The completion of this form does not relieve the advisory affiliate of its obligation to
update its IARD or CRD records.

--------------·--

______

--

PART II

_.

1. If charge(s) were brought against an orgilnization ov-er which you or an advisory affiliate exercise
(d) control: Enter organization name, whether or not the organization was an Investment-related
business and your or the advisory affiliate's position, title, or relationship.
2. Formal Charge(s) were brought in: (include na~e of Federal, Milit;.),, State or Foreign Court,
Location of Court - City or County s.w;t State or Country, Docket/Case number).
~======-===---==·----··-

·- ·---,-·-··-···------ ·--------·

-~·

J

--- ---- - ----··--

J. Event Disclosure Detail (Use this for both organrzatlomll and i'ldlvi::IL1al charges.)
A. Date First Charged (MM/DD/YY'fY):

0

Exact

0

Explanation

If not exact, provirioa explm1aticn:
B. Event Disclosure Detail (include Charge(s)/Charge Description(s), and for each charge
provide: (1) ni..1mher of i::cm1+s, (2) fefo.-:v ;,r rnf!; .::feme.;iM,", 1); pk-.3 for each charge, and (4)
product type if charge ;5 in1estment-re/ated).

C. Did any of the Charge(s) within the Event involve a felony?
D. Current status of the Event?

0

Pending () On Appeal

0

Yes

0

No

C Final

E. Event Status Date (comi)iete unless stac.is is Pending) (MM/DO/'fYVY):

0 Exact C• Explanation
If not exact, provide explanation:

..

l======================---==~----.------~~-·~--.~-----·.--.·~--·.-------===~~..:=~=-==============~

4. Disposition Disclosure Detail:

Include for each charge: (a) Disposition Type (e.g., convicted, acqui-.:ted, dismissed, pretrial, etc.),
(b) Date, (c) Sentence/Pena~t;•, (dJ D:.:ratlvn (if sem~ncf.Mi1Jsi;.1~n~i")~1, pr1Jbatlon, etc.), (e) Start
Date of Penalty, {f) Penalty/F,ne Amount, and (g) Date Paid.

5. Provide a brief summary of circumstances leading to the charge(s) as well as the disposition.
Include the relevant dates when the conduct which was the subject of the charge(s) occurred.
(Your response must fit withir the space provided.)
REGlJL~ir(.l~Y

!lCTlON D'ISClCtSilJ~~ RE-:?ORTING PAGE (ADV)
No Information Flied

'----------------- --------·
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CIVIL JUDICIAL ACTION DISCLOSURE REPORTING PAGE (ADV)
No Information Filed

-

---

.

Bond DRPs
No Information Filed
---------~·-------------·---

Judgment/Uen DRPs

·--

--·-

~·~;;;,._-;-.:;;;.::;.~

--=-.. . . .

No Information Filed
"~.;;;;_-~-: -~

_________

-:;;-;;::_,:._.,'7,:_-;;;..;;.-.a:-;:.~..:_.:..;:.==.,:.-;;_-:;:

____.,..
Arbi4:ration
OR?s

..=..:::·..:.:..-::

-:::..

.:..--~-.;:.-:.

O<

_;_.::;;:..:..".:::~--

No Ioformi:'li:ion Filed
.. ~~····---····-"'

Privacy i Legal
Use of Web CRD~ or IARDTM Is governed by the Terms & Conditions.
C2012 FINRA. All rights reserved. FINRA is a registered trni~Tl"aN c.f th'? Flna.,ri::il lndustJy Regulatory Authority, Inc.
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FORM ADV
UNIFORM APPLICATION FOR INVESTMENT ADVISER REGISTRATION
Primary Business Name: PROFITS PLUS

CA~lffAL

MANAGEMENT, U ..C

CRD Number:

118294
ADV - Other-Than-Annual Amendment, F'>""m ADV Part 1B, Item 2 -

Rev.02/2005

Additional Information

8/19/2009 6:52:03 PM
A. Person responsible for sup<.?tVi3:on .a.id c:an1i;:!ia11:e:
Name:
ROBERT COLEMAN
Title:
MANAGING MEMBER
Telephone:
208-468-3600
Number and Street 1:
704 13TH AVE SOUTH
State:
City:
ID
NAMPA
Email address, if available:
PROFITSPLUS@CABLEONE.NET

Fax:
208-468-3800
Number and Street 2:
ZIP+4/Postal Code:

Countr1:
USA

If this address is a private residence, check this box:

83651

D

B. Bond/Capital Information, if required by your home state.

(1) Name of Issuing Insurarce Company:
TRAVELERS CASUAUTY AND SURETY CO. OF AMERICA

(2) Amount of Bond:
$ 25000 .oo
(3) Bond Policy Number:
103457401

Yes No

(4) If required by your home state., are you in i:ompliance with your home state's minimum

® 0

capital requirements?

Yes No
For nyesa answers to the following question, complete a Bond DRP.

C. Has a bonding company ever denied, paid out on, or revoked a bond for you?
For "yesn answers to the following question, complete
D. Do you have any unsat!sfler:' judgments or lien::

a Judgment/Lien DRP:
~gs!n~t

rou?

0 ®

For ayes" answers to the following questions, complete an Arbitration DRP:
E. Are you, any advisory affiliate, or any management person currently the subject of, or
have you , any advisory .=ifflllate, or any management person been the subject of, an
arbitration claim alleging damages in excess of $2,500, involving zrr1 of the following:
(1) any investment or an investment-related business of activity?

0

(2) fraud, false statenert, or omission?

0 ®
0 ®

(3) theft, embezzlement, or other wrongfu! t;.:l:;ng of property?

®
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(4) bribery, forgery, counterfeiting, or extortion?

0

(5) dishonest, unfair, or unethical practices?

0 @

ti)

For nyes" answers to the following questions, complete a Civil Judicial Action DRP:
F. Are you, any advisory affil!ate, or any m3n:;1gement per.son currently subject to, or have
you, any advisory affillate, or any management person been found liable in, a civil, selfregulatory organization, or administrative proceeding involving any of the following:

(1) an Investment or !nve.<>tment-related business or activity?

0

®

(2) fraud( false statement, or om!sslon?

c

®

(3) theft, embezzlement! or other wrongf1..•! ta!('ng of property?

0 Gi

(4) bribery, forgery, counter-Feit1ng, or ·ext:-iot'on?

0
0

(5) dishonest, unfair, er unethl.::al practices!
G.

®
®

Other Business Activities

(1)

You are actively engaged in business as. a(n) (check ail that apply):

D
D
D

Attorney
Certified Public Accountant
Tax Preparer

(2) If you are actively engaged in any businef.s othei- than those listed in Item 6.A of Part lA or Item
2.G(l) of Part 181 desc:rib~ th'; husifle~~ i'.nd the app;m:1m11t.e amount of time spent on that
business:
H. If you p.-ovide flr;ancial planner";) s1~rvices, the investments made based on those services at the end
of your ~ast fiscal year totaled:
Secnritles
Investments

Non-Securities
Investments

a
m

$500,001 to $1,000,000

0
0
0

$1,000,001 to $2,500,000

€·

0
0

$2,500,001 to $5,000,000

0

c

More than $5,000,000

("",

\_,·

Under $100,000

$100,001 to $500,000

v

If securities investments are over $5,000,000, how much-:-

(round to the nearest$

If non-securities investments a'"e over $5,000,000, how rrt1ch?

L, J00,000)

(round to the nearest $1,000,000}

Yes No

I. Custody

® 0

(1) Do you withdraw advisory fees directly from your client:;' accounts? If you answert;d
"yes", res::>ond tc the following:
(a) Do you send a copy of your ~nvoice to the custodian or trustee at the same ti':":,~ that
you send a copy to the client?

® O

(b) Does the custodian send quarterly statements to your dients showing all
disbursements for the custodian account, including the amount of the advisory fees?

0

(c) Do your clients provide written authorization permitting you to be paid directly for
their accounts held by the custodian or trustee?

® O

®
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(2) Do you act as a general partner for any partnership or trustee for any trust in which
your advisory dlents are either partners of the partnership or beneficiaries of the trust?
If you answered nyes", respond to the following:
(a) As the general partner of a partnership, have you engaged an attorney or an
independent ce1tifieci pubHc accountant to provide authority permitting each direct
payment or any transfer of funds or securities from the partnership account?

(3) Do you require the prepayment of fees of more than $500 per client and for six months
or more in advance'(

Gi 0

@

0

0

C!i

Yes No

J. If you are organized as a sole proprietorship, please answer the following:
(1) {a) Have you passed, on or after Januar) 1, 2000, the .5eries 65 examinr.ition?
{b) Have you passec', on tJr after lanu?.P,t l, 2000, the Series 6f. iexam!n~tion and also
passed, at any time, thP. Ser!es 7 ex<>rninatiol'\7

(2) {a) Do you h~ve any investment advisory professional designations?
If nno", you do not need to answer Item 2.J'(2)(b).

® 0
® 0

0

®

(b) J have earn~d and I am in good standing w!th the C1rganlzation that issued the
following credential:

D

Certif1erl Financia, Planner ("CFP")

00
[j ri1art··'-l'·
~
~.. d f:n·''rr>~i
l.ti...~G:;.
\,_..,/i

D

'"'

f

Q,

"'y:-.::J.,... ("C"".~")
-~- f ~ ~

I.:iv
•" t1~l

Chartered Financial Consuitant ("ChFC")

D Chartered Investment Counselor ("CK")
D Personal Financial Specialist ("PFS")
~

,_, None of the ohov1?

(3) Your Social Security Number·

~~~~~~~~~~~~~~~~~~~__J

Privacy i Lega!
Use of Web CRD~ or !AR.D™is govemed by the Temm & Condit:ons.
C2012 FINRA. All rights reservaa. FINRA is a registered trademark of the Financial Industry Regulatory Authority, Inc.
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At V1Ztr!;i__

Brochure Jurisdiction Status History

IPrimary Business Name: PROITTS PLUS CAPITAL

Organization CRD#: 118294

- - - - - - - - - - MANAGEMENT, LLC
_
J " l l Legal Name: PROFITS ~LUS CAPITAL
MANAGt::MENT LLC
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Item I
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Item 1 Identification

--·---·------..

Profits Plus Capital Management, LLC, 2245 North Samantha Court, Nampa Idaho 83687 Phone

208-468-3600 Email: profitsplus@cableone.net
Robert Coleman is the 100% owner al'ld r.ianagin'J rneMber.
This brochure provides information about the qualifications and business practices of Profits Plus Capital
Management, LLC. Hyou have any questions about the contents of this brochure, please contact us at
208-468-3600. The information in this brochure has not been approved or verifie.1 'i:Jy t'ae United States
Securities and Exchange Commission or by any state securities authority.
Additional information about P1·oiitli f'l~ Capita~ Mao&gtm.1.eut, LLC alsu is ~J""ailtible ou thi: SEC's website at
www.adviserlofo.sec.gov.

Date of this brochure: December 20, 2010
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Item 2 Material Changes
Item 2 Material Changes The location of Profits Plus Capital Mangement is now located at 2245 North

Samantha Court, Nampa, Idaho 83687
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Item 3 Table of Contents
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Item 4 Advisory Business

Profits Plus Capital Management, LLC (PPCM) is a Delaware Limited Liability Company. PPCM was
establish in 2001. The 100% owner and managing member is Robert Coleman.
The types of advisory services offered generally fall into 4 categories: asset allocation, portfolio
management, consultive, and research services. Asset allocation and portfolio management services are
generally investment advisory services that may include investment supervisory services. Profits Plus
Capital Management, LLC (''PPCM") will provide specializ.ed discretionary advisocy services to investment limited
partnerships and individually-managed advisory accounts.
Currently, PPCM manages $35 million on a discretionary basis.

PPCM also consults and provides research for assets not fnvolvlng securities. PPCM is Involved in
physical precious metals.
PPCM provides consultative and research oriented services for individuals, institutions, and other

professionals. These non-custodial advisory services relate to all precious metals and other
physical commodities whereby the client wishes to utilize the research and advice only and not
place their assets under the discretionary supervision and custody of Profits Plus Capital
Management, LLC.
Profits Plus Capital Management, LLC will arrange for the purchase and delivery of'precious
metals. The client agrees to send payment in full to Profits Plus Capital Management, LLC via
wire transfer. Any remaining fund balance will be sent back to the client. The client
understands that Profits Plus Capital Management, LLC will lock in and deliver client funds for
the purchase of precious metals. Profits Plus Capital Management, LLC works with large and
reputable dealers or mints to provide client with authentic, genuine precious metal coins and
bars. Items will be fully insured by the dealer or their custodian during the transportation and
delivery to the client's destination or client's custodian. PPCM does not act as a broker or dealer
in this transaction. Physical metals may be stored at a facility that is affiliated with PPCM.
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Item 5 Fees and Compensation

Qualified Clients

PPCM is the general partner of one investment limited partnership and may form additional partnerships in the future.
For services provided to such funds, PPCM will receive a management fee, payable monthly in arrears, equal to
0.125% of the value of the Fund's assets based on the net market value of the last day of the month. In addition,
PPCM, as general partner, will receive an incentive allocation equal to 20% of the profit allocated to each limited
partner (other than partners from whom PPCM agrees at its sole discretion to vary the incentive allocation) to the
extent such profit exceeds any prior unsecured losses. All incentive allocations will be made in a manner that complies
with Rule 205-3 of the Investment Advisers Act of 1940, as amended from time to time.
The incentive fee and allocation arrangement descn"bed above could create an incentive for PPCM to make
investments that are riskier or more speculative than would be the case in the absence of the arrangement and, in some
circumstances, PPCM may receive increased fees on allocations as a result of unrealized appreciation as well as
reali7.ed gains in managed accounts.
Non-Qualified Clients

PPCM may or may not admit investors who do not qualify under Rule 205-3 of the Investment Advisers Act of 1940
into investment limited partnerships for which it acts as investment advisor.
PPCM may manage separate accounts under limited circumstances. PPCM will receive a fixed asset based fee of 3%
per annum. billed monthly in arrears.
The foregoing describes PPCM's basic fee schedule; however, fees may be negotiable in certain limited circumstances
and arrangements with any particular client may vary. In some cases the fees charged might be greater than fees
charged by other investment advisers for similar services; in other cases fees may be lower.
A client may tenninate an individually managed advisOJ)' account on 30 days written notice.
Investment limited partnerships managed by PPCM will terminate on the expiration of their specified terms, or on
dissolution under the terms of their limited partnership agreements. Upon the close of business on the last business
day of each calendar quarter following the twelfth calendar month after the day in which an Interest is purchased and
each calendar quarter-end thereafter, all or a portion of such Interest may be redeemed on 30 days' prior written notice
to the General Partner, subject to certain restrictions.

PPCM may charge a fee for consultive and non-custodial services. This fee is not fixed and may
be more or less at any given time due to market conditions, value of assets, or time involved for
research and other related services. Any fee is simply part of the overall price for precious
metals and is ' distinguished by the cost above/below the spot price plus refinement,
transportation and shipping, and other charges for physical precious metals.
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Item 4 Advisory Business
Profits Plus Capital Management, LLC (PPCM) is a Delaware Limited Liability Company. PPCM was
establish in 2001. The 100% owner and managing member is Robert Coleman.
The types of advisory services offered generally fall into 4 categories: asset allocation, portfolio
management, consultive, and research services. Asset allocation and portfolio management services are
generally investment advisory services that may include investment supervisory services. Profits Plus
Capital Management, LLC ("PPCM") will provide specialized discretionary advisory services to investment limited
partnerships and individually-managed advisory accounts.

Currently, PPCM manages $35 million on a discretionary basis.
PPCM also consults and provides research for assets not involving securities. PPCM is involved in
physical precious metals.

PPCM provides consultative and research oriented services for individuals, institutions, and other
professionals. These non-custodial advisory services relate to all precious metals and other
physical commodities whereby the client wishes to utilize the research and advice only and not
place their assets under the discretionary supervision and custody of Profits Plus Capital
Management, LLC.
Profits Plus Capital Management, LLC will arrange for the purchase and delivery of precious
metals. The client agrees to send payment in full to Profits Plus Capital Management, LLC via
wire transfer. Any remaining fund balance will be sent back to the client The client
understands that Profits Plus Capital Management, LLC will lock in and deliver client funds for
the purchase of precious metals. Profits Plus Capital Management, LLC works with large and
reputable dealers or mints to provide client with authentic, genuine precious metal coins and
bars. Items will be fully insured by the dealer or their custodian during the transportation and
delivery to the client's destination or client's custodian. PPCM does not act as a broker or dealer
in this transaction. Physical metals may be stored at a facility that is affiliated with PPCM.
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Item S Fees and Compensation:

Qualified Clients

PPCM is the general partner of one investment limited partnership and may fonn additional partnerships in the future.
For services provided to such funds, PPCM will receive a management fee, payable monthly in arrears, equal to
0.125% of the value of the Fund's assets based on the net market value of the last day of the month. In addition,
PPCM, as general partner, will receive an incentive allocation equal to 20% of the profit allocated to each limited
partner (other than partners from whom PPCM agrees at its sole discretion to vary the incentive allocation) to the
extent such profit exceeds any prior unsecured losses. All incentive allocations will be made in a manner that complies
with Rule 205-3 of the Investment Advisers Act of 1940, as amended from time to time.
The incentive fee and allocation arrangement descnoed above could create an incentive for PPCM to make
investments that are riskier or more speculative than would be the case in the absence of the arrangement and, in some
circumstances, PPCM may receive increased fees on allocations as a result of unrealized appreciation as well as
realized gains in managed accounts.
Non-Qualified Clients

PPCM may or may not admit investors who do not qualify under Rule 205-3 of the Investment Advisers Act of 1940
into investment limited partnerships for which it acts as investment advisor.
PPCM may manage separate accounts under limited circumstances. PPCM will receive a fixed asset based fee of 3%
per annum, billed monthly in arrears.
The foregoing describes PPCM's basic fee schedule; however, fees may be negotiable in certain limited circumstances
and arrangements with any particular client may vary. In some cases the fees charged might be greater than fees
charged by other investment advisers for similar services; in other cases fees may be lower.
A client may terminate an individually managed advisory account on 30 days written notice.
Investment limited partnerships managed by PPCM will terminate on the expiration of their specified terms, or on
dissolution under the terms of their limited partnership agreements. Upon the close of business on the last business
day of each calendar quarter following the twelfth calendar month after the day in which an Interest is purchased and
each calendar quarter-end thereafter, all or a portion of such Interest may be redeemed on 30 days' prior written notice
to the General Partner, subject to certain restrictions.

PPCM may charge a fee for consultive and non-custodial services. This fee is not fixed and may
be more or less at any given time due to market conditions, value of assets, or time involved for
research and other related services. Any fee is simply part of the overall price for precious
metals and is distinguished by the cost above/below the spot price plus refinement,
transportation and shipping, and other charges for physical precious metals.

000981

IDOF000115

9~ ~000.:lOOI

Item 6

Performance-Based Fees and Side-By-Side Management

PPCM may be compensated through performance based fees through the investment limited partnership it
manages. These fees are disclosed in the offering documents.
PPCM is not involved with Side By Side Management practices.
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Item 7

Types of Clients

PPCM services the following clients: Individuals, Pension and Profit Sharing plans, Trusts, Corporations
and other business entities (such as professionals in the financial industry).

PPCM, currently, is the general partner of an investment limited partnership and may organize and/or serve as
investment manager to other investment partnerships or similar investment funds in the PPCM future. The minimum
initial purchase for investment in limited partnerships managed by PPCM is $100,000, although this minimum may be
waived at the discretion of the general partner. Discretionary advisory clients are generally required to maintain a
minimum account size ofSS,000,000 although this minimum may be waived.
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Item 8

Methods of Analysis, Inves1ment Strategies and Risk of Loss

PPCM methods of analysis and investment strategy for clients begins with an understanding of the
client's goals and their future outlook. The most important factors in developing a plan involve personal
attitudes toward money and risk. Considerable time is spent determining a client's tolerance for
investment risk, understanding goals, and ascertaining whether or not existing investments are
properly aligned with their objectives. Investment recommendations regarding securities involve a
degree of risk. These risks may be significant and can result in a loss to client's principal. Clients need to
understand these risks and be prepared to bear these risks.

PPCM uses various forms of analysis for Identifying opportunities and recommendations. These forms of
analysis include the use of charts, as well as, fundamental and technical analysis.
A wide variety of sources of information are used base decisions and research on. These sorces include
the following:
Financial newspapers and electronic print,
Inspections of corporate activities, filings, and reports,
Research materials prepared by others,
Corporate rating services,
and Company press releases.
PPCM's Investment strategies may include any of the following:
Long term (held at least a year) and short term (sold within a year) purchases,
Trading (sold within a shorter time frame),
Short sales,
Margin transactions, and
Options strategies.
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Item 9

Disciplinary Information

There are no legal or disciplinary events that are material to a client's or prospective client's evaluation of
our advisory business or the integrity of our management.
A. No criminal or civil actions in a domestic, foreign or military court of competent jurisdiction in which
your firm or a management person:
1. was convicted of, or pied guilty or nolo contendere ("no contest") to (a) any felony; (b) a misdemeanor
that involved investments or an investment-related business, fraud, false statements or omissions,
wrongful taking of property, bribery, perjury, forgery, counterfeiting, or extortion; or (c) a conspiracy to
commit any of these offenses;
2. is the named subject of a pending criminal proceeding that Involves an investment-related business,
fraud, false statements or omissions, wrongful taking of property, bribery, perjury, forgery,
counterfeiting, extortion, or a conspiracy to commit any of these offenses;
3. was found to have been involved in a violation of an investment-related statute or regulation; or
4. was the subject of any order, judgment, or decree permanently or temporarily enjoining, or otherwise
limiting, your firm or a management person from engaging in any investment-related activity, or from
violating any investment-related statute, rule, or order.
B. There have been no administrative proceeding before the SEC, any other federal regulatory agency,
any state regulatory agency, or any foreign financial regulatory authority In which our firm or a
management person
1. was found to have caused an investment-related business to lose Its authorization to do business; or
2 was found to have been involved in a violation of an investment-related statute or regulation and was
the subject of an order by the agency or authority
(a) denying, suspending, or revoking the authorization of your firm or a management person to act in an
investment-related business;
(b) barring or suspending your firm's or a management person's association with an Investment-related
business;
(c) otherwise significantly limiting your firm's or a management person's Investment-related activities; or
(d) imposing a civil money penalty of more than $2,500 on your firm or a management person.
C. There are no self-regulatory organization (SRO) proceeding in which our firm or a management person
1. was found to have caused an investment-related business to lose its authorization to do business; or
2. was found to have been involved In a violation of the SRO's rules and was: (i) barred or suspended from
membership or from association with other members, or was expelled from membership.
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Item 10

Other Financial Industry Activities and Affiliations

Robert Coleman is a registered representative with Golden Beneficial Securities and holds a series 7 ,24,
55, and 63 licences with the firm.

PPCM currently is the general partner of, and invesbnent advisor to, an investment limited partnership organiz.ed and
formed to invest and trade principally in the types of securities and physical assets outlined in Item 4. PPCM does not
expect to be engaged to advise all general clients as to the appropriateness of investing in this partneiship, and PPCM
will not receive any compensation for doing so, or for selling interests in that partnership. However, because of
PPCM's relationship to the partnership, should someone who is otherwise a client of PPCM invest in the partnership,
PPCM could be considered to have recommended that investment

In choosing brokers and dealers, the General Partner will not be required to consider any particular criteria. As
discussed below, the General Partner is not required to select the broker or dealer that charges the lowest transaction
cost, even if that broker provides execution quality comparable to other brokers or dealers.
The Partnership is expected to establish a securities account and utiliz.e brokerage and other services of Golden
Beneficial Securities Corporation ("GBSC"), an Affiliated registered broker_dealer where Mr. Coleman is employed
as a registered representative. Mr. Coleman will receive compensation from commissions paid to GBSC by the
Partnership. The structure of the arrangement between Mr. Coleman and GBSC may involve a conflict of interest,
because it may create an incentive for the General Partner to cause the Partnership to make more transactions than it
otherwise would. The compensation from transaction fees charged by GBSC may be greater than that total fees and
other benefits provided by other broker/dealer's for similar services.
In addition, other broker/dealer's may offer other benefits superior to GBSC such as execution, clearance, and
settlement and error correction capabilities of the broker or dealer generally and in connection with securities of the
type and in the amounts to be bought or sold; the broker's or dealer's willingness to commit capital; reliability and
financial stability; availability of securities to borrow for short sales; and the market for the security.

Robert Coleman is engaged in a vaulting business for the storage of precious metals . This
business insures, through Lloyd's of London, customer's metal. All client's holdings are fully
segregated. The customer at any time can take delivery of their holdings. Astorage fee based
on the value of assets is charged to the client on a quarterly basis. Robert Coleman spends 30%
of his day dedicated to this business.
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Item 11

Code of Ethics, Participation or Interest in Client Transactions and Personal Trading

As an Idaho-registered adviser, Robert Coleman follows FINRA's Code of Ethics and Standards of
Professional Conduct.
From time to time, PPCM may cause clients (including investment limited partnerships of which it is the general
partner) to buy a security in which PPCM or an associated person has an ownership position, or PPCM or an
associated person of PPCM may purchase a security of the same class as securities held in a client's account It is
PPCM's policy not to permit associated persons (or certain of their relatives) to trade in a manner that takes advantage
of price movements caused by clients' transactions.
From time to time, trading by PPCM and its associated persons (and certain of their relatives) in particular securities
may be restricted in recognition of impending investment decisions on behalf of clients. If transaction orders for a
client and PPCM (and/or its associated persons and relatives) that are to be executed on the same day are not
aggregated (see discussion under Item 12.A. and 13, "Aggregation of Orders"), then transaction orders for PPCM and
its associated persons will be the last orders filled.
PPCM's members, officers and employees will be required
quarterly.

~o

report all personal securities transactions to PPCM

PPCM and its associated persons may purchase or sell specific securities for their own account based on personal
investment considerations without regard to whether the purchase or sale of such security is appropriate for clients.
PPCM's Code of Ethics is available to clients and potential clients upon request.
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Item 12

Brokerage Practices

Robert Coleman is a registered representative with Golden Beneficial Securities. As such all transactions
regarding securities are directed through Golden Beneficial. The practices are regulated by FINRA.

Robert Coleman effects security transactions for compensation for any client,
recommends to clients that they buy or sell securities or investment products in which the applicant or a related
person may have some financial interest, and buys or sells for itself securities it also recommended to clients

Generally, PPCM's clients give it complete discretion over the selection and amount of securities to be bought or sold
for clients (within the parameters established by the agreement of limited partnership in the case of investment limited
partnerships and the advisory agreements for individually-managed accounts) without obtaining any consent or
approval of any client.
For physical metal transactions, in addition to using brokers as "agents" and paying commissions, PPCM may cause
clients to buy or sell securities/metals from or to dealers acting as principal at prices that include markups or
markdowns,
Execution Quality

PPCM will generally seek "best execution" in light of the circumstances involved in transactions. In evaluating a
broker's or dealer's ability to provide "best execution," historical net prices (after commissions or other
transaction-related compensation) will be a principal factor, but PPCM may also consider, among other factors: the
execution, clearance, error resolution and settlement capabilities of the broker or dealer generally and in connection
with securities of the type to be bought or sold; the broker or dealer's willingness to commit capital; the broker or
dealer's reliability and financial stability; the size of the transaction; and the market for the security. PPCM will not
obligate itself to obtain the lowest commission or best net price for an account on any particular transaction.
see attached below for further information
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Item 13

Review of Accounts

Mr. Coleman will review all accollllts periodically for overall adherence with the investment philosophy employed by
PPCM and any specific requirements of the client Accollllt holdings will also be reviewed at any time changing
market conditions warrant A time weighted return method will be used in evaluating profits and losses.
PPCM will provide limited partners of investment-limited partnerships with an annual report, containing financial
statements, as provided in the partnership agreement Monthly performance reports will be provided.
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Item 14

Client Referrals and Other Compensation

Referrals. For clients not governed by ERISA, PPCM may select a broker or dealer to execute transactions in
recognition of that advisor's, broker's, or dealer's referral of clients or investors in investment limited partnerships, or
anticipation of future referrals. As with soft dollar payments for research or other services or products, in some cases
the transaction compensation paid in connection with such a selection might be higher than that obtainable from
another broker-dealer who did not provide (or undertake to provide) referrals. However, PPCM will always seek ''best
execution."
In most cases, PPCM also has complete discretion over the selection of brokers and dealers to be used and the
compensation to be paid. In addition to using brokers as "agents" and paying commissions, PPCM may cause clients
to buy or sell securities/metals from or to dealers acting as principal at prices that include markups or markdowns, and
may buy securities from underwriters or dealers in public offerings at prices that include compensation to the
underwriters or dealers.
Where a particular service or product provides benefits to investment-limited partnerships, other clients and/or PPCM
itself, PPCM may allocate the cost among the various persons who receive benefits. However, the limited partnership
agreement does not obligate PPCM to do so. PPCM may compensate brokers or dealers for "research" or other
services with transactions effected at a net price with markups or markdowns or acquire services in a manner that does
not satisfy the current interpretations of the requirement under Section 28(e) that services be "provided" by a broker.
PPCM may also employ solicitors or independent consultants to whom it will pay cash or a portion of the advisoiy
fees or other fees paid by clients referred to it by those solicitors or independent consultants. In such cases, this
practice will be disclosed in writing to the client and PPCM will comply with the other requirements of Rule 206(4)-3
under the Investment Advisers Act of 1940, as amended
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Item 15

Custody

PPCM's investment limited partnership has a "prime brokerage" arrangement with a registered broker/dealer (the
''Prime Broker"). Through this ammgement, the Prime Broker will provide certain record-keeping services and

perform the following functions, among others: (1) arranging for the receipt and delivery of securities purchased, sold,
borrowed and loaned; (2) making and receiving payments for securities; (3) custody of securities; (4) custody of all
cash, dividends and exchanges, distn"butions and rights accruing to an account; and (5) tendering securities in
connection with cash tender offers, exchange offers, mergers or other corporate reorganiz.ations. PPCM may cause the
limited partnership or other investment funds to pay for custodial and related services either in cash or by allocating a
portion of its business to the prime broker.
PPCM provides consultative · and research oriented services for Individuals, Institutions, and other
professionals. These non-custodial advisory services relate to all precious metals and other

physical commodities whereby the client wishes to utilize the research and advice only and not
place their assets under the discretionary supervision and custody of Profits Plus Capital
Management, LLC. Profits Plus Capital Management, LLC will arrange for the purchase and
delivery of precious metals. The client agrees to send payment in full to Profits Plus Capital
Management, LLC via wire transfer. Any remaining fund balance will be sent back to the client.
The client understands that Profits Plus Capital Management, LLC will lock in and deliver client
funds for the purchase of precious metals. Profits Plus Capital Management, LLC works with
large and reputable dealers or mints to provide client with authentic, genuine precious metal
coins and bars. Items will be fully insured by the dealer or their custodian during the
transportation and delivery to the client's destination or client's custodian. PPCM does not act
as a broker or dealer in this transaction. Physical metals may be stored at a facility that is
affiliated with PPCM.
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Item 16

Investment Discretion

Generally, PPCM's clients give it complete discretion over the selection and amount of securities to be bought or sold
for clients (within the parameters established by the agreement of limited partnership in the case of investment limited
partnerships and the advisoiy agreements for individually-managed accounts) without obtaining any consent or
approval of any client

In most cases, PPCM also has complete discretion over the selection of brokers and dealers to be used and the
compensation to be paid. In addition to using brokers as "agents" and paying commissions, PPCM may cause clients
to buy or sell securities/metals from or to dealers acting as principal at prices that include markups or markdowns, and
may buy securities from underwriters or dealers in public offerings at prices that include compensation to the
underwriters or dealers. The following discussion summarizes the material aspects of PPCM's practices in selecting
brokers and dealers to execute client transactions.
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Item 17

Voting Client Securities

PPCM does not accept or have authority to vote client securities except when noted in the limited

partnership offering memorandum. Clients will receive their proxies or other solicitations directly from
their custodian or a transfer agent.
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Item 18

Financial Information

PPCM does not require or solicit prepayment of more than $1200 in fees per client and six months or
more in advance. Management fee for the limited partnership are paid In arrears on a monthly basis.
PPCM does not foresee any financial condition that is reasonably likely to impair our ability to meet
contractual commitments to clients.
PPCM has not been subject of a bankruptcy petition at any time during the past ten years.
PPCM is current with Its insurance bonding requirements for the state of Idaho.
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Item 19

Requirements for State-Registered Advisers

Robert Coleman, Managing Member
Education: Towson State University, BS, Accounting and Finance
Business Background:
0812000 - Present - Profits Plus Capital Management, LLC
02/2006- Present - Golden Beneficial Securities
0312004 - 1212005 - ETG, LLC
0612000 - 0312004 - Mutual Securities, Inc.
01/1998- 0612001-Broolcstreet Securities Corporation
02/1993 - 12/1998 - Dean Witter Reynolds Inc.
09/1992 - 02/1993 - American Express Financial Advisor
09/1992-09/1992- IDS Life Insurance Company
05/1989- 11/1992-Appearance Plus
Please see item 10 for other outside business activities.
In addition, PPCM, as general partner, will receive an incentive allocation equal to 20% of the profit allocated to each
limited partner (other than partners from whom PPCM agrees at its sole discretion to vary the incentive allocation) to
the extent such profit exceeds any prior unsecured losses. All incentive allocations will be made in a manner that
complies with Rule 205-3 of the Investment Advisers Act of 1940, as amended from time to time.

The incentive fee and allocation arrangement described above could create an incentive for PPCM to make
investments that are riskier or more speculative than would be the case in the absence of the arrangement and, in some
circumstances, PPCM may receive increased fees on allocations as a result of unrealized appreciation as well as
realized gains in managed accounts.
Neither PPCM or Robert Coleman have been involved in one of the events listed below:
1. An award or otherwise being/oundliable in an arbitration claim alleging damages in excess ofS2,500, involving
any of the following:

(a) an investment or an investment-related business or activity;
(b) fraud, false statement(s). or omissions;
(c) theft, embezzlement, or other wrongful taking of property;
(d) bribery, forgery, counterfeiting, or extortion; or
(e) dishonest, unfair, or unethical practices.
2. An award or otherwise being/ound liable in a civil, self-regulatory organization, or administrative proceeding
Involving any of the following:
(a) an investment or an investment-related business or activity;
(b) fraud, false statement(s), or omissions;
(c) theft, embezzlement, or other wrongful taking of property;
(d) bribery, forgery, counterfeiting, or extortion; or
(e) dishonest, unfair, or unethical practices.
PPCM or Robert Coleman has no relationship or arrangement with any Issuer of securities that Is not
listed in Item 1O.
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Brolc81'age Practices continued
Generally, PPCM's clients give it complete discretion over the selection and amount of securities to be bought or sold
for clients (within the parameters established by the agreement of limited partnership in the case of investment limited
partnerships and the advisory agreements for individually-managed accounts) without obtaining any consent or
approval of any client.
.
·
In most cases, PPCM also bas complete discretion over the selection of brokers and dealers to be used and the
compensation to be paid. In addition to using brokers as "agents" and paying commissions, PPCM may cause clients

to buy or sell securities/metals from or to dealers acting as principal at prices that include markups or markdowns, and
may buy securities from underwriters or dealers in public offerings at prices that include compensation to the
underwriters or dealers. The following discussion summariz.es the material aspects of PPCM's practices in selecting
brokers and dealers to execute client transactions.
Execution Quality
PPCM will generally seek "best execution" in light of the circumstances involved in transactions. In evaluating a
broker's or dealer's ability to provide ''best execution," historical net prices (after commissions or other
transaction-related compensation) will be a principal factor, but PPCM may also consider, among other factors: the
execution, clearance, error resolution and settlement capabilities of the broker or dealer generally and in connection
with securities of the type to be bought or sold; the broker or dealer's willingness to commit capital; the broker or
dealer's reliability and financial stability; the size of the transaction; and the market for the security. PPCM will not
obligate itself to obtain the lowest commission or best net price for an account on any particular transaction.

"Soft Dollars"
Generally. In addition to execution quality, PPCM may consider the value of various products and services a
broker-dealer may provide. Selecting a broker-dealer in recognition of services or products other than simpJy
trmsaction execution is known as paying for those services or products with "soft dollars." Because many of those
services could be considered to provide some benefit to PPCM, and because the "soft dollars" used to acquire them
will be assets of PPCM's clients, PPCM could be considered to have a conflict of interest in allocating client brokerage
business. That is, PPCM could receive valuable benefits by selecting a particular broker or dealer to execute client
transactions and the transaction compensation charged by that broker or dealer might not be the lowest compensation
PPCM might otherwise be able to negotiate. In addition, PPCM could have an incentive to cause clients to engage in
more securities transactions than would otherwise be optimal in order to generate brokerage compensation with which
to acquire products and services.
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Brokerage Practices continued
The Role o/"Research" and Other Products and Services. "Research" products and services provided to PPCM may
include research reports on, or recommendations or other information about. particular precious metals, companies or
industries; economic surveys, data and analyses; financial publications; portfolio evaluation services; financial
database software and services; computerized news and pricing services; quotation equipment and other computer
hardware for use in running software used in investment decision making; and other products or services that provide
lawful and appropriate assistance to PPCM in the performance of its investment decision-making responsibilities.
PPCM will generally make decisions involving "soft dollars" in a manner that satisfies the requirements of the safe
harbor provided by Section 28(e) of the Securities Exchange Act of 1934. That is, before placing orders with a
particular broker, PPCM will generally detennine, considering all the factors described here, that the commissions to
be paid are reasonable in relation to the value of all the brokerage and research products and services provided by that
broker-dealer. lo making that determination, PPCM may consider the particular transaction or transactions, and not
only the value of brokerage and research services and products to a particular client. but also the value of those
services in PPCM's performance of its overall responsibilities to all of its clients. In some cases, the commissions
charged by a particular broker for a particular transaction or set of transactions may be greater than the amounts
another broker who did not provide research services or products might charge. And in some cases, a client's
transactions may be executed by a broker in recognition of services or products that are not used in managing that
client's account
Where a particular service or product that a broker or dealer is willing to provide for soft dollars has not only a
"research" application, but is also useful to PPCM for non-"research" purposes, PPCM may allocate the cost of the
product or service between its "research" and non-"research" uses and pay only the "research" portion with soft
dollars. PPCM's interest in making such allocations may differ from clients' interests in that PPCM has an incentive to
designate as great a portion of the cost as "research" as possible in order to pennit payment with soft dollars.
Subject to compliance with its agreements with clients, (including the limited partnership agreements), PPCM may
also use soft dollars under circumstances that do not satisfy all the conditions of Section 28(e). Examples of such uses
of soft dollars may include: compensating the "prime broker" of investment limited partnerships for its record keeping,
custodial and related services. In addition, PPCM may use "soft dollars" to pay for office equipment and supplies,

office rent, accounting and legal fees, and other expenses of its investment management business which PPCM would
otherwise be required to pay with its own funds.
Where a particular service or product provides benefits to investment-limited partnerships, other clients and/or PPCM
itself, PPCM may allocate the cost among the various persons who receive benefits. However, the limited partnership
agreement does not obligate PPCM to do so. PPCM may compensate brokers or dealers for "research" or other
services with transactions effected at a net price with markups or markdowns or acquire services in a manner that does
not satisfy the CUITent interpretations of the requirement under Section 28(e) that services be "provided" by a broker.
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Brokerage Practices continued

Amount ofPayment. When a broker-dealer provides research or other products or services in expectation of brokerage
business, it generally suggests the level of business it would like to receive as compensation. In making its brokerage
selections, PPCM considers those suggestions as part of its evaluation of the factors descnbed above. Actual
transactional business received by a particular broker or dealer during any period may be less than the suggested level,
but may - and PPCM expects that it often will -exceed that level. This may be in part because the total brokerage
business generated by clients may exceed the aggregate amounts requested by all brokers and dealers from which
PPCM receives services and products, and in part because the brokers and dealers that provide such services and
products may also provide superior execution and may therefore be the most appropriate broker-dealers for particular
transactions regardless of whether or not they provided such services or products. In other cases, a broker or dealer
may establish "credits" based on brokerage commissions paid in the past, which may be used to pay, or reimburse
PPCM, for specified expenses. Brokers and dealers will not be excluded from consideration of receiving brokerage
business simply because they have not provided "research" or other services or products, although PPCM may not be
willing to pay the same commission to such broker as PPCM might have been willing to pay had the broker provided
research products and services.
Review. PPCM monitors transaction results as orders are executed to evaluate the quality of execution provided by the

various brokers and dealers it uses, to determine that compensation rates are competitive and otheiwise to evaluate the
reasonableness of the compensation paid to those brokers and dealers in light of all the factors descn"bed above.

Referrals. In addition to the factors described above, for clients not governed by BRISA, PPCM may select a broker or
dealer to execute transactions in recognition of that broker's or dealer's refeITal of clients or investors in investment
limited partnerships, or in anticipation of future refeITals. As with soft dollar payments for research or other services or
products, in some cases the transaction compensation paid in connection with such a selection might be higher than
that obtainable from another broker-dealer who did not provide (or undertake to provide) referrals. However, PPCM
will always seek ''best execution." Awarding transaction business to broker-dealers in recognition of past or future
referrals, may involve an incentive for PPCM to cause clients to effect more transactions than they might otherwise do
in order to stimulate more refeITals.
"Prime Brokers"
PPCM's investment limited partnership has a "prime brokerage" arrangement with a registered broker/dealer (the
''Prime Broker"). Through this arrangement, the Prime Broker will provide certain record-keeping services and
perform the following functions, among others: (1) arranging for the receipt and delivery of securities purchased, sold,
borrowed and loaned; (2) making and receiving payments for securities; (3) custody of securities; (4) custody of all
cash, dividends and exchanges, distributions and rights accruing to an account; and (5) tendering securities in
connection with cash tender offers, exchange offers, mergers or other corporate reorganizations. PPCM may cause the
limited partnership or other investment funds to pay for custodial and related services either in cash or by allocating a
portion of its business to the prime broker
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Aggregation of Orders
PPCM may perform investment management services for multiple clients. There are occasions on which portfolio
transactions may be executed as part of concurrent authorizations to purchase or sell the same security for numerous
accounts served by PPCM, some of which accounts may have similar investment objectives. Although such
concurrent authorizations potentially could be either advantageous or disadvantageous to any one or more particular
accounts, they will be effected only when PPCM believes that to do so will be in the best interest of the affected
accounts. When such concurrent authori2:ations occur, the objective will be to allocate the executions in a manner that
is deemed equitable to the accounts involved.
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FORM ADV
UNIFORM APPLICATION FOR INVESTMENT ADVISER REGISTRATION
Primary Business Name: PROFITS PLUS CAPITAL MANAGEMENT, LLC

CRD Number:

118294

ADV- Other-Than-Annual Amendment, Item 1 Identifying
Information
1/5/2011 5:07:06 PM

Rev.11/2010

WARNING: Complete this form truthfully. False statements or omissions may result in denial of your
application, revocation of your registration, or criminal prosecution. You must keep this
form updated by filing periodic amendments. See Form ADV General Instruction 3.

Item 1 Identifying Information
Responses to this Item tell us who you are, where you are doing business, and how we can contact you.
A.
Your full legal name (If you are a sole proprietor, your last, first, and middle names):
PROFITS PLUS CAPITAL MANAGEMENT, LLC
B.
Name under which you primarily conduct your advisory business, if different from Item 1.A.
PROFITS PLUS CAPITAL MANAGEMENT, LLC
List on Section 1. 8. of Schedule D any additional names under which you conduct your
advisory business.
C.
If this filing Is reporting a change in your legal name (Item 1.A.) or primary business name
(Item 1.B.), enter the new name and specify whether the name change Is of

[j your legal name or [j your primary business name:
D.
E.

F.

If you are registered with the SEC as an investment adviser, your SEC file number: 801If you have a number ("CRD Number") assigned by FINRA's CRD system or by the IARD
system, your CRD number: 118294
If your firm does not have a CRD number, skip this Item 1.E. Do not provide the CRD
number of one of your officers, employees, or affiliates.
Prtndpal Office and Place of Business

(1) Address (do not use a P.O. Box):
Number and Street 1:
704 13TH NJE SOUTl-I
2245 NORTH SAMANTHA CT
State:
City:
ID
NAMPA

Number and Street 2:

Country:
Y6A
UNITED STATES

ZIP+4/Postal Code:
~

83687

If this address Is a private residence, check this box: D
Ust on Section 1.F. of Schedule D any office, other than your principal office and place of
business, at which you conduct Investment advisory business. If you are applying for
registration, or are registered, with one or more state securities authorities, you must list all of
your offices In the state or states to which you are applying for registration or with whom you
are registered. If you are applying for registration, or are registered only, with the SEC, list the
largest five offices In terms of numbers of employees.
(2) Days of week that you normally conduct business at your principal office and place of business:
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® Monday-Friday 0 Other:
Normal business hours at this location:
7:30-4:00
{3) Telephone number at this location:
208-468-3600
(4) Facsimile number at this location:
208-468-3800

G. Mailing address, If different from your principal office and place of business address:
Number and Street 1:
Number and Street 2:
794 13TH NIE SOUTH
City:
State:
NAMPA
iG

Country:

ZIP+4/Postal Code:

-l:l5A

~

If this address is a private residence, check this box:

D

H. If you are a sole proprietor, state your full residence address, if different from your prindpal office
and place of business address in Item 1.F.:
Number and Street 1:
Number and Street 2:
704 13TH AVE SOUTH
City:
State:
Country:
ZIP+4/Postal Code:
83651
NAMPA
ID
~
UNITED STATES
YES NO
I.

0 ®

Do you have World Wide Web site addresses?

If •yes," list these addresses on Section 1.1. of Schedule D. If a web address serves as a
portal through which to access other information you have pub/lshed on the World Wide
Web, you may list the portal without listing addresses for all of the other Information.
Some advisers may need to list more than one portal address. Do not provide individual
electronic mall addresses in response to this Item.

J. Contact Employee:
Name:
ROBERT COLEMAN
Telephone Number:
208-468-3600
Number and Street 1:
704 13TH AVE SOUTH
2245 NORTH SAMANTHA CT
City:
State:
NAMPA
ID

Title:
MANAGING MEMBER
Facsimile Number:
208-468-3800
Number and Street 2:

Country:

ZIP+4/Postal Code:

~

~

UNITED STATES
83687
Electronic mail (e-mail) address, if contact employee has one:
PROFITSPLUS@CABLEONE.NET
The contact employee should be an employee whom you have authorized to receive Information
and respond to questions about this Form ADV.

YES NO
K. Do you maintain some or all of the books and records you are required to keep under
Section 204 of the Advisers Act, or similar state law, somewhere other than your principal
office and place of business?
If "yes," complete Section 1.K. of Schedule D.

0 ®

YES NO
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0 ®

L. Are you registered with a foreign financial regulatory authority?

Answer "no" If you are not registered with a foreign flnandal regulatory authority, even If
you have an affiliate that Is registered with a foreign finandal regulatory authority. If
"yes", complete Section 1.L. of Schedule D.

Section 1.B. Other Business Names
List your other business names and the jurisdictions In which you use them. You must complete a
separate Schedule D for each business name.
No Information Flied

Section 1.F. Other Offices
Complete the following Information for each office, other than your principal office and place of business,
at which you conduct investment advisory business. You must complete a separate Schedule D Page 1 for
each location. If you are applying for registration, or are registered, only with the SEC, list only the largest
five {in terms of numbers of employees).
No Information Filed

Section 1.1. World Wide Web Site Addresses
List your World Wide Web site addresses. You must complete a separate Schedule D for each World Wide
Web site address.
No Information Filed

Section 1.K. Locations of Books and Records
Complete the following information for each location at which you keep your books and records, other
than your principal office and place of business. You must complete a separate Schedule D Page 1 for each
location.
No Information Filed

Section 1.L. Registration with Foreign Financial Regulatory Authorities
List the name, In English, of each foreign financial regulatory authority and country with which you are
registered. You must complete a separate Schedule D Page 2 for each foreign financial regulatory
authority with whom you are registered.
No Information Filed

·-------------·------- -------------·--Privacy 1 Legal
Use of Web CRD8 or IARDTM is governed by the Terms & Conditions.
C2012 FINRA. All rights reserved. FINRA is a registered trademark of the Financial Industry Regulatory Authority, Inc.
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FORM ADV
UNIFORM APPLICATION FOR INVESTMENT ADVISER REGISTRATION
Primary Business Name: PROFITS PLUS CAPITAL MANAGEMENT, LLC

CRD Number:

118294

ADV- Other-Than-Annual Amendment, Item 11 Disclosure
Information

Rev.11/2010

1/5/2011 5:07:06 PM
In this Item, we ask for Information about your disciplinary history and the dlsclpllnary history of all
your advisory affiliates. We use this Information to determine whether to grant your application for
registration, to decide whether to revoke your registration or to place limitations on your activities as an
investment adviser, and to identify potential problem areas to focus on during our on-site examinations.
One event may result In "yes" answers to more than one of the questions below.
Your advisory affiliates are: (1) all of your current employees (other than employees performing only
clerical, administrative, support or similar functions); (2) all of your officers, partners, or directors (or
any person performing similar functions); and (3) all persons directly or indirectly controlling you or
controlled by you. If you are a nseparately identifiable department or divisionn (SID) of a bank, see the
Glossary of Terms to determine who your advisory afflllates are.
If you are registered or registering with the SEC, you may limit your disdosure of any event listed in
Item 11 to ten years following the date of the event. If you are registered or registering with a state,
you must respond to the questions as posed; you may, therefore, limit your dlsdosure to ten yeatS
fol/owing the date of an event only in responding to Items 11.A(1), 11.A(2), 11.8(1), 11.8(2), 11.0(4),
and 11.H(1)(a). For purposes of calculating this ten-year period, the date of an event Is the date the
final order, judgment, or decree was entered, or the date any rights of appeal from prellminary orders,
judgments, or decrees lapsed.
You must complete the appropriate Disclosure Reporting Page (nDRP") for "yes" answers to the
questions in this Item 11.
ifg!~§'.'...AC~!§.CWLlll~~!Wlll9.J~~~~mplete a Crimjnal Action PRP:

YES NO

A. In the past ten years, have you or any advisory afflllate:
(1) been convicted of or plead guilty or nolo contendere ("no contest") in a domestic,
foreign, or military court to any felony?
(2) been charged with any felony?

0

®

am

If you are registered or registering with the SEC, you may limit your response to Item 11.A(2)
to charges that are currently pending.
B. In the past ten years, have you or any advisory affiliate:
(1) been convicted of or plead guilty or nolo contendere ("no contest") In a domestic,
foreign, or military court to a misdemeanor involving: investments or an investmentrelated business, or any fraud, false statements, or omissions, wrongful taking of
property, bribery, perjury, forgery, counterfeiting, extortion, or a conspiracy to commit
any of these offenses?
(2) been charged with a misdemeanor listed in 11.B(l)?
If you are registered or registering with the SEC, you may limit your response
to charges that are currently pending.

O ®

C• ®

to Item 11.8(2)
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C. Has the SEC or the Commodity Futures Trading Commission (CFTC) ever:
(1) found you or any advisory affiliate to have made a false statement or omission?

YES NO

(2) found you or any advisory afflllate to have been Involved In a violation of SEC or CFrC
regulations or statutes?
(3) found you or any advisory affiliate to have been a cause of an Investment-related
business having Its authorization to do business denied, suspended, revoked, or
restricted?
(4) entered an order against you or any advisory affiliate In connection with investmentrelated activity?
(5) imposed a civil money penalty on you or any advisory affiliate, or ordered you or any
advisory affiliate to cease and desist from any activity?

0
0

®
®

0

®

0

®

0

®

D. Has any other federal regulatory agency, any state regulatory agency, or any foreign
financial regulatory authority:
·
(1) ever found you or any advisory affiliate to have made a false statement or omission, or
0
been dishonest, unfair, or unethical?
(2) ever found you or any advisory affiliate to have been involved in a violation of
Investment-related regulations or statutes?
(3) ever found you or any advisory affiliate to have been a cause of an Investment-related
0
business having Its authorization to do business denied, suspended, revoked, or
restricted?
(4) in the past ten years, entered an order against you or any advisory affiliate In connection 0
with an Investment-related activity?
(5) ever denied, suspended, or revoked your or any advisory affillate's registration or
0
license, or otherwise prevented you or any advisory affiliate, by order, from associating
with an investment-related business or restricted your or any advisory affiliate's activity?

®

®
®
®

E. Has any self-regulatory organization or commodities exchange ever:
(1) found you or any advisory affiliate to have made a false statement or omission?

0
(2) found you or any advisory affiliate to have been involved in a violation of its rules (other 0
than a violation designated as a "minor rule violation" under a plan approved by the
SEC)?
(3) found you or any advisory affiliate to have been the cause of an Investment-related
business having Its authorization to do business denied, suspended, revoked, or
restricted?
(4) disciplined you or any advisory affiliate by expelling or suspending you or the advisory
affiliate from membership, barring or suspending you or the advisory affiliate from
association with other members, or otherwise restricting your or the advisory affiliate's
activities?

®
®

.0 ®

YES NO

F. Has an authorization to act as an attorney, accountant, or federal contractor granted to you
or any advisory affiliate ever been revoked or suspended?

0

®

G. Are you or any advisory affiliate now the subject of any regulatory proceeding that could
result In a •yesn answer to any part of Item 11.C., 11.0., or 11.E.?

H. (1) Has any domestic or foreign court:
(a) in the past ten years, enjoined you or any advisory affiliate in connection with any
investment-related activity?
(b) ever found that you or any advisory affiliate were Involved In a violation of
investment-related statutes or regulations?

YES NO

0

€•

0

®
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(c) ever dismissed, pursuant to a settlement agreement, an investment-related civil
action brought against you or any advisory affiliate by a state or foreign flnandal
regulatory authority?

0

(2) Are you or any advisory affiliate now the subject of any civil proceeding that could result
In a "yes" answer to any part of Item 11.H(l)?

®

O c;

Privacy : Legal ; Use of Web CRD9 or IARD™ is governed by the Tenns & Conditions.
C2012 FINRA. All rights reserved. FINRA is a registered trademark of the Financial Industry Regulatory Authority, Inc.
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FORM ADV
UNIFORM APPLICATION FOR INVESTMENT ADVISER REGISTRATION
Primary Business Name: PROFITS PLUS CAPITAL MANAGEMENT, LLC

CRD Number:

ADV- Other-Than-Annual Amendment, Form ADV Part 1B, Item 2-

118294
Rev.11/2010

Addltlonal Information

1/5/2011 5:07:06 PM
A. Person responsible for supervision and compliance:
Name:
ROBERT COLEMAN
Title:
MANAGING MEMBER
Telephone:
208-468-3600
Number and Street 1:
794 13TH A\'E SOUTH
2245 NORTH SAMANTHA COURT
City:
State:
NAMPA
ID

Fax:
208-468-3800

Number and Street 2:

Country:

.LJ5A
UNITED STATES

ZIP+4/Postat Code:
836£.
83687

Email address, if available:
PROFITSPLUS@CABLEONE.NET

If this address Is a private residence, check this box:

Ll

B. Bond/Capital Information, if required by your home state.
(1)

Name of Issuing Insurance Company:
TRAVELERS CASUAUTY ANO SURETY CO. OF AMERICA

(2)

Amount of Bond:
$ 25000 .00

(3)

Bond Polley Number:
103457401

Yes No
{4) If required by your home state, are you In compliance with your home state's minimum
capital requirements?

$

0

Yes No
For nyesn answers to the following question, complete a Bond DRP.

0 ®

C. Has a bonding company ever denied, paid out on, or revoked a bond for you?
For nyesn answers to the following question, complete a Judgment/Lien DRP:

0 ®

D. Do you have any unsatisfied judgments or liens against you?
For nyesn answers to the following questions, complete an Arbitration DRP:
E. Are you, any advisory affiliate, or any management person currently the subject of, or
have you , any advisory affiliate, or any management person been the subject of, an
arbitration claim alleging damages in excess of $2,500, involving any of the following:
(1) any Investment or an investment-related business of activity?

0 @
001006
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(2) fraud, false statement, or omission?

0

®

(3) theft, embezzlement, or other wrongful taking of property?

0

(!)

(4) bribery, forgery, counterfeiting, or extortion?

0 ®

(5) dishonest, unfair, or unethical practices?

0 ·®

For "yes" answers to the following questions, complete a Civil Judicial Action DRP:
F. Are you, any advisory affiliate, or any management person currently subject to, or have
you, any advisory affiliate, or any management person been found liable in, a civil, se/fregulatory organization~ or administrative proceeding involving any of the following:
(1) an Investment or Investment-related business or activity?

0 ®

(2) fraud, false statement, or omission?

0

®

(3) theft, embezzlement, or other wrongful taking of property?

G.

(4) bribery, forgery, counterfeiting, or extortion?

0 ®

(5) dishonest, unfair, or unethical practices?

0

®

Other Business Activities
(1) You are actively engaged in business as a{n) (check all that apply):

D Attorney
[j Certified Public Accountant

D Tax Preparer
(2) If you are actively engaged in any business other than those listed in Item 6.A of Part 1A or Item
2.G(l) of Part 1B, describe the business and the approximate amount of time spent on that
business:
H. If you provide financial planning services, the investments made based on those services at the end
of your last fiscal year totaled:

Under $100,000
$100,001

to $500,000

Securities
Investments

Non-Securities
Investments

0

0
®

0

$2,500,001 to $5,000,000

0
®
0

More than $5,000,000

0

$500,001 to $1,000,000
$1,000,001 to $2,500,000

0

0
0
0

If securities Investments are over $5,000,000, how much? (round to the nearest $1,000,000)
If non-securities investments are over $5,000,000, how much? (round to the nearest $1,000,000)

Yes No
I. Custody

® O

(1) Do you withdraw advisory fees directly from your clients' accounts? If you answered
"yes", respond to the following:
(a) Do you send a copy of your Invoice to the custodian or trustee at the same time that
you send a copy to the client?

® O

(b) Does the custodian send quarterly statements to your clients showing all
disbursements for the custodian account, including the amount of the advisory fees?

O €•

001007
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(c) Do your clients provide written authorization permitting you to be paid directly for
their accounts held by the custodian or trustee?

(2) Do you act as a general partner for any partnership or trustee for any trust In which
your advisory dlents are either partners of the partnership or beneficiaries of the trust?
If you answered "yes", respond to the following:
(a) As the general partner of a partnership, have you engaged an attorney or an
Independent certified public accountant to provide authority permitting each direct
payment or any transfer of funds or securities from the partnership account?

(3) Do you require the prepayment of fees of more than $500 per client and for six months

® O

® O

~·

('}

O ®

or more In advance?
Yes No

J. If you are organized as a sole proprietorship, please answer the following:
(1) (a) Have you passed, on or after January 1, 2000, the Series 65 examination?
(b) Have you passed, on or after January 1, 2000, the Series 66 examination and also
passed, at any time, the Series 7 examination?

0 ®

(2) (a) Do you have any investment advisory professional designations?
If "no•, you do not need to answer Item 2.J(2)(b).
(b) I have earned and.I am In good standing with the organization that issued the
following credential:

D

Certified Financial Planner ("CFP")

CJ

Chartered Financial Analyst ("CfA")

D
CJ

Chartered Financial Consultant ("ChFC")

® 0
® 0

Chartered Investment Counselor ("CIC")

[j Personal Financial Specialist ("PFS")

D

None of the above

(3) Your Social Security Number: 212-78-5638
Privacy l Legal : Use of Web CRD8 or IARD™ is governed by the Terms & Conditions.
C2012 FINRA. All rights reserved. FINRA is a registered trademark of the Financial Industry Regulatory Authority, Inc.
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SEP 1 4 2012
CHRISTOPHER D. RICH, Clerk
By ANNAMARIE MEYER
DEPUTY

ERIC R. CLARK, Esq.
CLARK & ASSOCIATES, ATTORNEYS
P.O. Box 2504
Eagle, ID 83616
Office: (208) 830-8084
Fax: (208) 939-7136
Idaho State Bar No. 4697
Attorney for Defendants/Counterclaimant
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

PROFITS PLUS CAPITAL
MANAGEMENT, LLC, a Delaware limited
liability company; and DOLLARS AND
SENSE GROWTH FUND, LP, a Delaware
limited partnership; and ROBERT
COLEMAN, an individual,

Case No. CV OC 1014540

AFFIDAVIT OF MARILYN
CHASTAIN

Plaintiffs,
vs.
Judge Greenwood
JEFFREY PODESTA, an individual; and
STREET SEARCH, LLC, a New Jersey
limited liability company,
Defendants.

JEFFREY PODESTA, an individual; and
STREET SEARCH, LLC, a New Jersey
limited liability company,
Counterclaimants,
vs.
PROFITS PLUS CAPITAL
MANAGEMENT, LLC, a Delaware limited
AFFIDAVIT IN SUPPORT OF DEFENDANTS/COUNTER-CLAIMANT'S MOTION FOR NEW TRIAL - 1

001009

liability company; and STREET SEARCH
DOLLARS AND SENSE GROWTH FUND,
LP, a Delaware limited partnership; f/n/a
DOLLARS AND SENSE GROWTH FUND,
LP, a Delaware limited partnership; and
ROBERT COLEMAN, an individual,
Counterdefendants,

******
STATE OF IDAHO
COUNTY OF ADA

)
) ss:
)

The undersigned, first being duly sworn upon oath, deposes and says:
1.

That I am over the age of eighteen (18) years; and that I have personal knowledge

of the facts set forth in this affidavit, and I am competent to testify to the same if called to do so.
2.

I currently serve as the Securities Bureau Chief for the Idaho Department of

Finance and make this affidavit in my capacity as such.
3.

On December 13, 2011, Robert Coleman sent a Public Records Request via e-

mail to Patty Highley, Senior Securities Analyst at the Department of Finance; on December 23,
2011, Mr. Coleman e-mailed a similar request to me.
4.

Pursuant to Idaho Code 9-339, once a state agency receives a request for public

records, it shall either grant or deny the request within three (3) working days. If the agency
needs more time, it notifies the requestor in writing. The agency then has ten (10) working days
from receipt of the request to respond to the request.
5.

Shortly after Mr. Coleman filed this request, he withdrew the request during a

telephone conversation with me. Consequently, the Department did not provide any documents
to Mr. Coleman. I know Mr. Coleman withdrew his request because in his email containing the
AFFIDAVIT IN SUPPORT OF DEFENDANTS/COUNTER-CLAIMANT'S MOTION FOR NEW TRIAL - 2
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records request, he asked that Patty or I call him as he had some questions about Idaho statutes. I
recall telephoning Mr. Coleman, but I do not recall the specific conversation. However, I do
know that during that conversation I attempted to narrow down the particular documents Mr.
Coleman was seeking in his public records request. Mr. Coleman seemed unsure of what
documents he wanted. In the end, we left it that he would discuss the matter with his attorney
and one of them would get back to me. I did not receive anything further concerning Mr.
Coleman's request.
6.

In March 2012 and again in July 2012, I responded to Public Records Requests

submitted by Eric Clark, who was requesting records related to Robert Coleman's licensure with
the Idaho Department of Finance.
7.

In Mr. Clark's July 27, 2012 request, he asked for" ... a complete copy of Mr.

Coleman's file as he requested in December 2011 and we requested in March 2012." The
implication in this sentence is that the documents responsive to Mr. Coleman's request and Mr.
Clark's request would be the same; however, that is not necessarily correct. It is my
understanding of Idaho Code§ 9-342 that a person may obtain broader access to records about
himself than may a third party. I informed Mr. Clark by letter on July 31, 2012 in pertinent part
as follows:
The public documents responsive to your request of March 19, 2012 were provided to
you in our response of March 28, 2012. Had Mr. Coleman pursued his request, other
documents may have been produced to him because of the provisions of Idaho Code
9-342 which gives expanded access to a person's records about himself. (Emphasis in
original.).
8.

Records that the Department would provide to a person about himself are

governed by Idaho Code 90-342(1) and (3).
AFFIDAVIT IN SUPPORT OF DEFENDANTS/COUNTER-CLAIMANT'S MOTION FOR NEW TRIAL - 3
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9.

Generally, the Department likely would have produced to Coleman, but not to

third parties pursuant to a public records request, the following:
a.

some correspondence that would not be public (for instance, correspondence and

documents in connection with a periodic exam or audit);
b.

the reports of examination for Profits Plus and the Dollars and Sense Fund;

c.

some registration documents for Profits Plus; and

d.

personal information from CRD and IARD.

10.

The Investment Adviser Registration Depository (IARD) is an electronic filing

system that facilitates investment adviser registration, exempt reporting adviser filing, regulatory
review, and the public disclosure information of investment adviser firms.
11.

CRD is the central licensing and registration system for the U.S. securities

industry and its regulators.
12.

The Department has conducted at least one examination of Profits Plus.

FURTHER YOUR AFFIANT SAYETH NAUGHT.
__ day of September, 2012.
DATED this---'J:......;3:.._11-t_i
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CERTIFICATE OF SERVICE

/'f-/1-

I HEREBY CERTIFY that on the
day of September, 2012, I served the
foregoing, by having a true and complete copy delivered via facsimile transmission to:
Kimbell D. Gourley
TROUT JONES GLEDHILL
FUHRMAN & GOURLEY, P.A.
The 9th & Idaho Center
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, 10 83701

ERIC R. CLARK

AFFIDAVIT IN SUPPORT OF DEFENDANTS/COUNTER-CLAIMANT'S MOTION FOR NEW TRIAL - 5
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..

=

NO·---~ii'tf:?Glf-L~~~-

A.M. _ _ _ _
F1L~pV[D

Kimbell D. Gourley/ISB #3578
Erika P. Judd/ISB #8241
JONES +GLEDHILL +FUHRMAN + GOURLEY, P.A.
The 9th & Idaho Center
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
Email: kgourley@idalaw.com

SEP 2 4 2012
CHRISTOPHER D. RICH, Clerk
By ELYSHfA HOLMES
DEPUTY

Attorney for Plaintiffs

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

PROFITS PLUS CAPITAL
MANAGEMENT, L.L.C., a Delaware
limited liability company; and DOLLARS
AND SENSE GROWTH FUND, LP, a
Delaware limited partnership; and
ROBERT COLEMAN, an individual,

)
) Case No.: CVOC 1014540
)
) AFFIDAVIT OF KIMBELL D. GOURLEY
) IN SUPPORT OF
~ PLAINTIFFS/COUNTERDEFENDANTS'
OBJECTION TO MOTION FOR NEW
) TRIAL
Plaintiffs,
)
vs.
)
)
JEFFREY PODESTA, an individual; and )
STREET SEARCH, L.L.C., a New Jersey )
)
limited liability company,
)

)
Defendants.
)
JEFFREY PODESTA, an individual; and )
STREET SEARCH, L.L.C., a New Jersey )
)
limited liability company,
)
)
Counterclaimants,
)
)
vs.
)
)
PROFITS PLUS CAPITAL
)
MANAGEMENT, L.L.C., a Delaware
)

--------------·

AFFIDAVIT OF KIMBELL D. GOURLEY IN SUPPORT OF
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limited liability company; and STREET
)
SEARCH DOLLARS AND SENSE
)
GROWTH FUND, LP, a Delaware limited )
partnership; f/n/a DOLLARS AND SENSE ))
GROWTH FUND, LP, a Delaware limited
partnership; and ROBERT COLEMAN, an~
individual,
)
Counterdefendants.

~

STATE OF IDAHO )
) ss:
County of Ada
)

KIMBELL D. GOURLEY, being first duly sworn upon oath, deposes and
says:
1.

That he is a member of the law firm of Jones +Gledhill +Fuhrman

+Gourley, P.A., and as such is the attorney of record for Plaintiffs in the abovereferenced action, and has personal knowledge of the facts stated herein.
2.

That attached hereto as Exhibit A is a true and correct copy of

Form U4 for Robert Coleman (PPCM009497 through PPCM009513), Trial
Exhibit 22, produced to Defendants/Counterclaimants on or about October 14
2011, supplementing Request for Production No. 29 of Defendants/Counterclaimants' Second Set of Discovery.
3.

That attached hereto as Exhibit B is a true and correct copy of the

FINRA Snapshot for Plaintiff Robert Coleman (Trial Exhibit 23) (PPCM009385
through PPCM009406), which was produced to Defendants/Counterclaimants on
or about August 12, 2011, as Plaintiffs/Counter-Defendants' Responses to
Defendants/Counterclaimants' Second Set of Discovery, Request for Production
No. 27 and 31.
AFFIDAVIT OF KIMBELL D. GOURLEY IN SUPPORT OF
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4.

That attached hereto as Exhibit C is a redacted copy of

Plaintiffs/Counter-Defendants' Responses to Defendants/Counterclaimants'
Second Set of Discovery Requests submitted to Defendants/Counterclaimants
on or about August 12, 2011, reflecting Plaintiff/Counter-Defendants' response to
Defendants/Counterclaimants' Request for Production No. 40, wherein the
requested production of communications, including, but not limited to,
correspondence, e-mails, and/or telephone records, between any of the Plaintiffs
and Kurt Merritt (PPCM009442 through PPCM009479) were produced.
5.

That attached hereto as Exhibit D is a true and correct copy of

Defendant/Counterclaimant Jeffrey Podesta's BrokerCheck Report, which was
produced on July 8, 2011, in response to Plaintiffs/Counter-Defendants' Rquest
for Production No. 14, which was served on or about March 30, 2011.
FURTHER YOUR AFFIANT SAYETH NAUGHT.
DATED

thisZi'~ay of September, 2012.

JONES +GLEDHILL +FUHRMAN +GOURLEY, P.A.

Kimbell D. Gourley

AFFIDAVIT OF KIMBELL D. GOURLEY IN SUPPORT OF
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'
STATE OF IDAHO )
: SS

County of Ada

)

SUBSCRIBED AND SWORN to before me this

~1~of

September,

2012.

CERTIFICATE OF SERVICE

~~ay

I HEREBY CERTIFY that on the
of September, 2012, a true and
correct copy of the foregoing document was served as follows:
Eric R Clark
CLARK & ASSOCIATES, ATTORNEYS
PO Box 2504
Eagle, ID 83616

First Class Mail
[ ] Hand Delivery
[ ] Facsimile (939-7136)
[ ] Overnight Delivery
Email

AFFIDAVIT OF KIMBELL D. GOURLEY IN SUPPORT OF
PLAINTIFFS/COUNTERDEFENDANTS' OBJECTION TO MOTION FOR NEW TRIAL- 4

001017

FORM U4
UNIFORM APPLICATION FOR SECURITIES INDUSTRY REGISTRATION OR
TRANSFER
U4 - AMENDMENT 07/13/2009

Rev. Form U4 (0512009)

Individual Name: COLEMAN, ROBERT ANTHONY (2286331)

-· -·

.................... ._....

. ............,... .

Firm Name: GOLDEN BENEFICIAL SECURITIES CORPORATION (48029)

1. GENERAL INFORMATION

Suffix:

:First Name:

Middle Name:

Last Name:

'ROBERT

ANTHONY

COLEMAN

'Firm CRD #:
;48029

Firm Name:

Employment Date

GOLDEN BENEACIAL SECURITIES
CORPORATION

(MM/DD/YYYY):

I
~

01/15/2006

, Firm Billing Code: Individual CRD #:
2286331
:Do you have an independent contractor relationship with the above named firm?:

; lo Yes (" No

02/02/2006

•H-~i

j

!f

H

il

;:
;_;

II
..... ···. :_ j
2. FINGERPRINT INFORMATION

:Electronic Filing Representation
\.'. By selecting !his option, I represent that I am submitting, have submitted, or promptly will submit to the appropriate
SRO a fingerprint card as required under applicable SRO rules; or
Fingerprint card barcode

: r· By selecting this option, I represent that I have been employed continuously by the filing firm since the las!
submission of a fingerprint card to CRD and am not required to resubmit a fingerprint card at this time, or,
. (' By selecting this option, I represent that I have been employed continuously by the filing firm and my fingerprints
have been processed by an SRO other than FINRA. I am submitting, have submitted, or promptly will submit the
processed results for posting to CRD.

PPCM009497

Plaintiffs Exhibit 22

Case No. CV OC I 0-14540
Page No. I
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Exceptions to the Fingerprint Requirement

t' By selecting one or more of the following two options, I affirm that I am exempt from the federal fingerprint
requirement because I/filing film currently satisfy(ies) the requirements of at least one of the permissive exemptions
indicated below pursuant to Rule 17f-2 under the Securities Exchange Act or 1934, including any notice or application
requirements specified therein:

r-··

Rule 17f-2(a)(1 )(i)

["'° Rule 17f-2(a)(1 )(iii)
Investment Adviser Representative Only Applicants

' r.

I affirm that I am applying only as an investment adviser representative and that I am not also applying or have not
also applied with this firm lo become a broker-dealer representative. If this radio button/box is selected, continue
below.

r

I am applying for registration only in jurisdictions that do not have fingerprint card filing requirements, or

('. I am applying for registration in jurisdictions that have fingerprint card filing requirements and I am submitting,
have submitted, or promptly will submit the appropriate fingerprint card directly to the jwisdictions for processing
pursuant to applicable jurisdiction rules.

3. REGISTRATIONS WITH UNAFFILIATED FIRMS

!somejurisdictions prohibit "dual registration," which occurs when an individual chooses to maintain a concurrent

:registration as a representative/agent with two or more firms (either BD or IA firms) that are not affiliated. Jurisdictions
!that prohibit dual registration would not, for example, permit a broker-dealer agent working with brokerage firm A to
:maintain a registration with brokerage firm B if firms A and Bare not owned or controlled by a common parent. Before
jseeking a dual registration status, you should consult the applicable rules or statutes of the jurisdictions with which you
\seek registration for prohibitions on dual registrations or any liability provisions.
; Please indicate whether the individual will maintain a "dual registration" status by answering the questions in this section.
: (Note: An individual should answer 'yes' only if the individual is currently registered and is seeking registration with a firm
; (either BD or IA) that is not affiliated with the individual's current employing firm. If this is an initial application. an
:individual must answer 'no' to these questions; a "dual registration" may be initialed only after an initial registration has
'been established).
,Answer "yes" or "no" to the following questions:

Yes

No

'A. Will applicant maintain registration with a broker-dealer that is not affiliated with the filing firm? If you
answer "yes," list the finn(s) in Seclion 12 (Employment History).
: B. Will applicant maintain registration with an investment adviser that is not affiliatecl with the filing firm? If ('.
you answer "yes," list the firm(s) in Section 12 (Employment History).

\.'.

4. SRO REGISTRATIONS

Check appropriate SRO Registration requests.
Qualifying examinations will be automatically scheduled if needed. If you are only
scheduling or re-scheduling an exam, skip this section and complete Section 7

(EXAMINATION REQUESTS).
REGISTRATION CATEGORY

x

il'.l

UJ
Cll

PPCM009498
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i ~J~

-- ·-·

j

-

;

j
. ·1f

r..
r··

J~j~j- 'rJ.'_[_ !r i j

,REG~~r~Ano:~::G:•v
i ~e~~:::~~:~~~ ~;;:~ng

.... ··'··•'- ····-- ..... __._________ ,_

i

-··;

,

i r-. I

l .. I l I

L+-:

:Other

:.;

i

...

•.•... i"

. . . !-

!

'FB - Floor Broker
IMB - Market Maker acting as Floor

.~

!--

li

"i

1

' •..•.•.••• ). ·----·-- __ i_
~ • • --~. - '._., •••• ··~· ......... ',,........ _.,

5. JURISDICTION REGISTRATION

Check appropriate jurisdiction(s) for broker-dealer agent (AG) and/or investment
adviser representative (RA) registration requests.
:JURISDICTION

AG RA

!;~RISDXCTION

.. ·-.

AG RA 'JURISDICTION

;

Alabama
Alaska

f"'

i" !Illinois

f .....

T....

I

L~

!Indiana

rr•···

'

I

!Montana
;Nebraska

AG

--·------·--·.--.·

RA jJURISDICTION

r··, r··,.....

1--··

I

I

!Puerto Rico
\Rhode Island

.Arizona

r-· r·· [Iowa

f""

!

jNevada

Arkansas

r--·

' .

r··

'.New t-Jampshire

f""

·California

!""

!New Jersey

f"" f' !Tennessee

...•

jKansas

r . ;Kentucky

t .....

r-· r

r ...

r··~

I

;south Carolina ("""

r·~

!south Dakota

..

[""'

r,..

r·,

)"'"

·'
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Colorado
Connecticut

i""" :New York

T·--

r 'Utah

f"" !Maryland

F~l:

{'"

r:

r~;

r·:

District of Columbia

r.-~

I

I

c: !Massachusetts c
r::
c· !Michigan

f''

r·

f''':

,.....

_

I.·'

p;

)daho

[""'"

,....
[""

:Hawaii

iMaine

jLouisiana

Delaware

'Georgia

r··

j""'

I

Florida

,. ....

j"""'

jMinnesota

c: !Mississippi
r"'·:

·'

<New Mexico

iNorth Carolina

f": !North Dakota
i

[~

•.....
I ..

c·..

I

:Vermont

C.\ ;virgin Islands

r·- r·· (Oklahoma
r; c :oregon

r·--- f" ]Washington
i
["''. c: !west Virginia

r··. r:· /Pennsylvania

r-,

~

r·.~

~

r--·

,....
J

r·
j'°'"'

i"

r· r·
!"" f":
r-· ,...

~

I

r-··:

c:

r··- ['

!Wisconsin

1...

i

r···

)Wyoming

i

.... -·~·-·.

!Texas

r· r. : !Virginia

'Ohio

~

[Missouri

r··

r·:

. ··-·---· ··-----·· -.... -....... t..
······· !
'AGENT OF THE ISSUER REGISTRATION (AI) f! Indicate 2 letter jurisdiction code
... -··-·

·- . t.

(s):_ _ _ __

6. REGISTRATION REQUESTS WITH AFFILIATED FIRMS
..............,

iWill applicant maintain registration with fhm(s) under common ownership or control with the filing !inn?
jlf "yes", fill in the details to indicate a request for registration with aclclitional fim1(s).

~
i
I

i

('.Yes

r.'. No

-·-··

No Information Filed
7. EXAMINATION REQUESTS

ttiis section

you

()'rJ

isch~cii;ii~9·;;;··R:e~~ll-~ci~1i~g f:~ami~ati~~~-conii)1ete
only .if
~re scile.cil.Jring
!rescheduling an examination or continuing education session. Do not select the Series 63 {S63} !
'or Series 65 (S65) examinations in this section if you have completed Section 5 (JURISDICTION
REGISTRATION) and have selected registration in a jurisdiction. If you have completed Section 5 j
(JURISDICTION REGISTRATION), and requested an AG registration in a Jurisdiction that requires i
that you pass the S63 examination, an 563 examination will be automatically scheduled for you
'upon submission of this Form U4. If you have completecl Section 5 (JURISDICTION
'
:REGISTRATION), and requested an RA registration in a jurisdiction that requires that you pass
'the S65 examination, an 565 examination will be automatically scheduled for you upon
submission of this Form U4.
·- . ·....... .
:r·s3
r·s14
f" 553
. '528
'f"' 54
f"' 516
!"SSS
r·'ss2
r··.. · 556
: ['"• 531
r·· ss
: r··, 517
['i 586
r··; 587
: r-· 56
: C' 522
r;546
f" 562
'1"''532
r·: 551
: r·-, s7
r . 523
,r.. 533
r·: 5101
. r·: S63
f'"
, r .. 59
: r· 524
f'"j 5106
. 565
I'" 537
552
:r:·; S38
f"'" 566
,L s10
'I" 526
L' s201
. ('"'. 539
·r: 511
527

!
l

r-,

-~

i

tr:

O t h e r - - - - - - - - - - - . (Paper Form Only) .
'opn0NAL: Foreign Exam City
:oate (MM/oo;vvvv) ______
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B. PROFESSIONAL DESIGNATIONS

Select each designation you currently maintain •
. r··certified Financial Planner
: C:Chartered Financial Consultant (ChFC)

; r.... Personal
!

Financial Specialist (PFS)

[:Chartered Financial Analyst {CFA)

• r:·chartered Investment Counselor {CIC)

9. IDENTIFYING INFORMATION/NAME CHANGE
................ .-..............................._...............-......................................!
1First

Name:
ROBERT

Middle Name:
ANTHONY
Date of Birth

Suffix:

last Name:
COLEMAN

l

i

l
;

'State/Province of Birth
:WASHINGTON DC

Country of Birth
USA

;Height (tt)
'5
;Hair Color
:Brown

Height (in)
6
Eye Color
Brown

Sex
Ci'.· Male C Female
Weight (lbs)

145
i
l

l

... l

10. OTHER NAMES
No Information Filed

11. RESIDENTIAL HISTORY

·sta~ting .;,ith

.

the current address, give ci11 adclresses For the past s vea~s. Report changes as they !l

:occur.
....

··- ....... . .

··~··

..

·· ;ciiy ... · :si:~i:e ;country
jTo
!Street
..
(NAMPA JD. i
.. ....... ....
09/206i
!PRESENT
131-H AVENUE SOUTH
······· ... , ....... ' . -.-t ........................ " ···-·
jNAMPA :m
]UNITED STATES
'04/1996
(09/2001 J433 FALL DRIVE
.
:
...
·· l····-···-··-··············1·····
:07/1992 l04/1996 \203 EAST FLORIDA AVENUE !NAMPA ID .... !UNITED STATES.
11\J.L\Mi:>A m · :uNITE:o sTATEs
;o7/l.?~flg4/i996 12427 SUGAR CANE
:From
~

i7o4

t - . . • . . . •.. ...

•. . ..

• . .•. . • . ... ·-. -···- .. . . .. . .. . .

. ••...•

'p~~t~1-ct:><i~

!B36Sl.

!

i836af3 . .
:S3686 .
83687

l

i

...

·I
j

12. EMPLOYMENT HISTORY

Provide complete employment history for the past 10 years. Include the firm(s) noted in Section
1 (GENERAL INFORMATION) and Section 6 (REGISTRATION REQUESTS WITH AFFILIATED
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FIRMS). Include all firm(s) from Section 3 (REGISTRATION WITH UNAFFILIATED FIRMS). Account
for all time including full and part-time employments, self-employment, military service, and
homemaking. Also include statuses such as unemployed, full-time education, extended travel, or
other similar statuses.
Report changes as they occur.
... 1·····

From

!To

!
''

:stateicou ntry! P~sition

Name of Firm iinvestment- :City
or Company
!Related
·
ibusiness?

L.._,.,
:01/2006 lPRESENT !GOLDEN
i
~BENEFICIAL
!
'SECURITIES
;
1
CORPORATION

. !f..ves

r

No NAMPA

'.
:0612001

I

j

!04)26()4
;

i:;

~GROUP, LLC
:MUTUAL

r

i·.
l:,,

'0911992

Ia2i1.993

!USA

SECURITIES,

·········i····

! ...• , ..••••

l

... r········· ·- . r No ;_NAMPA .....
!Co".ves

i.m

iREG REP

.i ...........

• .. .t..•.•.•.•••........•

!USA

!.,

·rBROOKSTREET!";~~~

!SECURITIES
iCORPORATION
io2/1993li2;199s'l6!:AN.WiTTER
.

lm

]D

No :NAMPA

)NC.

ki1i199alo6/2ooi

;

i

... tei'.ves

04/2004·!11;2oos 1ELECTRONIC
I
)TRADING

!

l
••••.•

.

:

i10····1-··

r-No /BOISE

l

j
·T;.·~~~ ···r.·~~-;BOISE

tREYNOLDS
!INC.

',!

-

!REGISTERED
iREPRESENTATIVE

fNOT PROVIDED

.l.I

!

·····!io··· 1-

···i···

··············--·-

!NOT PROVIDED

~

i

!i r.-ves r

Jos

LIFE
:INSURANCE

I

j

I

No BOISE

···········-········· ........... !.. .•.

rNo ,BOISE

!NOT PROVIDED
i

!

iID

.... .

·;-NOT PROVIDED

flNANCIAL
;ADVISORS INC.

:AF'PEARANci

,os119a9 11111992 ..
!PLUS
!06/1992
992··;UNEMPLOYED

I

fo9/i
'69;1987 !os/199:2
!

·· 1oTHER - OWNER

r..No NAMPA

TOWSON STATE
UNIVERSITY

'

; N~ NAMPA ······ . !FL

iOTHER - N/A

r;: No !BALTIMORE JMD

:oTHER - FULL
\TIME
'STUDENT/SIGN
jCHANGER

i

....

:OJ/1991 iOS/1992

07/1990·io2;1991

!

MT.
WASHINGTON
'PEDIATRIC

t

; 1Yes r.'.No

~~SE~~:~IONAU 1Yes

BALTIMORE :MD

r.. No 'BALTIMORE !MD

TEST
CORPORATION

~ .. . .

.·•

·--········

·-

!OTHER !ACCOUNTING
iTECHNICIAN
;OTHER AUDITOR
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05/1990 i07/1990

LEGA SUR
SOCIETY

: r- Yes

r. No

BALTI MORE MD

ioTHER :CUSTOMER
[REPRESENTATIVE:

13. OTHER BUSINESS
..

..

....

.

Are you currently engaged In any other business either as a proprietor, partner, officer, director,
employee, trustee, agent or otherwise? (Please exclude non investment-related activity that is
exclusively charitable, civic, religious or fraternal and is recognized as tax exempt.) If YES, pleasei
provide the following details: the name of the other business, whether the business is
investment-related, the address of the other business, the nature of the other business, your
·position, title, or relationship with the other business, the start date of your relationship, the
approximate number of hours/month you devote to the other business, the number of hours you
devote to the other business during securities trading hours, and briefly describe your duties
'.relating to the other business.

l

~Yes f' No
ID INS UC #AL083831 PROFITS PLUS CAPITAL MGMT LLC - 703 13TH AVE SOUTH NAMPA ID
83651 (INVESTMENT ADVISER)100% OWNER 9/25/01 TO PRESENT 9-5 DAILY THE DOLLARS &
j SENSE GROWTH FUND LP - (HEDGE FUND) WHICH IS OWNED BY PROFITS PLUS CAPITAL MGMT!
LLC
i
.
......... -··--·--·-···--·······----- .. ······ . -··- .. ..l

!

14. DISCLOSURE QUESTIONS

IF THE ANSWER TO ANY OF Ttt.F. FOLLOWING QUESTIONS IS 'YES', COMPLETE DETAILS
:oF ALL EVENTS OR PROCEEDINGS ON APPROP.RIATE DRP(S)

I

REFER TO THE EXPLANATION OF TERMS SECTION OF FORM U4 INSTRUCTIONS FOR
EXPLANATIONS OF ITALICIZED TERMS.

Criminal Disclosure
'14A. (1) Have you ever:

YES NOl

(a) been convicted of or pied guilty or nolo contendere ("no contest") in a
domestic, foreign, or military court to any felony?

('"

(.

r

r.·

(b) been charged with any felony?
(2) Based upon activities that occurred while you exercised control over it,
has an organization ever:

(a) been convicted of or pied guilty or nolo contendere ("no contest") in a
domestic or foreign court to any felony?
(b) been charged with any felony?
'148. (1) Have you ever:
(a) been convicted of or pied guilty or nolo contendere ("no contest") in a
domestic, foreign or military court to a misdemeanor involving:
investments or an investment-related business or any fraud, false
statements or omissions, wrongful taking of property, bribery, perjury,
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forgery, counterfeiting, extortion, or a conspiracy to commit any of these
offenses?
(b) been charged with a misdemeanor specified in 14B(l)(a)?

r

r.·

r

r.

(2) Based upon activities that occurred while you exercised control over it,
has an organization ever:

(a) been convicted of or pied guilty or nolo contendere ("no contest") in a
domestic or foreign court to a misdemeanor specified in 14B( 1)(a)?
(b) been charged with a misdemeanor specified in 14B(1)(a)?
Regulatory Action Disclosure

.14C.

Has the U.S. Securities and Exchange Commission or the Commodity
Futures Trading Commission ever:

YES NO

(1) found you to have made a false statement or omission?

r
r

~

r

Ci'

(".

<>·

(':

c::

r

(o"

r-

r..

('

r..

(2) found you to have been involved in a violation of its regulations or
statutes?
(3) found you to have been a cause of an investment-related business having
its authorization to do business denied, suspended, revoked, or restricted?
( 4) entered an order against you in connection with investment-related
activity?
(5) imposed a civil money penalty on you, or ordered you to cease and desist
from any activity?
(6) found you to have willfully violated any provision of the Securities Act of
1933, the Securities Exchange Act of 1934, the Investment Advisers Act of
1940, the Investment Company Act of 1940, the Commodity Exchange Act,
or any rule or regulation under any of such Acts, or any of the rules of the
Municipal Securities Rulemaking Board, or found you to have been unable
to comply with any provision of such Act, rule or regulation?

(;'.

(7) found you to have willfully aided, abetted, counseled, commanded,
induced, or procured the violation by any person of any provision of the
Securities Act of 1933, the Securities Exchange Act of 1934, the
Investment Advisers Act of 1940, the Investment Company Act of 1940,
the Commodity Exchange Act, or any rule or regulation under any of such
Acts, or any of the rules of the Municipal Securities Rulemaking Board?
(8) found you to have failed reasonably to supervise another person subject to
your supervision, with a view to preventing the violation of any provision of
the Securities Act of 1933, the Securities Exchange Act of 1934, the
Investment Advisers Act of 1940, the Investment Company Act of 1940,
the Commodity Exchange Act, or any rule or regulation under any of such
Acts, or any of the rules of the Municipal Securities Rulemaking Board?

140. (1) Has any other Federal regulatory agency or any state regulatory
agency or foreign financial regulatory authority ever:
(a) found you to have made a false statement or omission or been dishonest,
unfair or unethical?
(b) found you to have been involved in a violation of investment-related
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(c) found you to have been a cause of an investment-related business having
its authorization to do business denied, suspended, revoked or restricted?

1

r.
r.

(d) entered an order against you in connection with an investment-related
activity?

e

r.·

(e) denied, suspended, or revoked your registration or license or otherwise, by ,order, prevented you from associating with an investment-related business
or restricted your activities?
(2) Have you been subject to any final order of a state securities
commission (or any agency or officer performing like functions), state
authority that supervises or examines banks, savings associations, or
credit unions, state insurance commission (or any agency or office
performing like functions), an appropriate federal banking agency, or
the National Credit Union Administration, that:

(t

(a) bars you from association with an entity regulated by such commission,
allthority, agency, or officer, or from engaging in the business of securities,
insurance, banking, savings association activities, or credit union activities;
or

r

<"·

(b) constitutes a final order based on violations of any laws or regulations that
prohibit fraudulent, manipulative, or deceptive conduct?

1

r.-.

regulation(s) or statute(s)?

r·

i 14E. Has any self-regulatory organization ever:
(1) found you to have made a false statement or omission?

(2) found you to have been involved in a violation of its rules (other than a
violation designated as a "minor rule violation" under a plan approved by
the U.S. Securities and Exchange Commission)?

r r.

(3) found you to have been the cause of an investment-related business having
its authorization to do business denied, suspended, revoked or restricted?

r

(.'.

(4) disciplined you by expelling or suspending you from membership, barring
or suspending your association with its members, or restricting your
activities?

r

c.

(5) found you to have willfully violated any provision of the Securities Act of
r
1933, the Securities Exchange Act of 1934, the Investment Advisers Act of
1940, the Investment Company Act of 1940, the Commodity Exchange Act,
or any rule or regulation under any of such Acts, or any of the rules of the
Municipal Securities Rulemaking Board, or found you to have been unable
to comply with any provision of such Act, rule or regulation?
(6) found you to have willfully aided, abetted, counseled, commanded,
1
induced, or procured the violation by any person of any provision of the
Securities Act of 1933, the Securities Exchange Act of 1934, the
Investment Advisers Act of 1940, the Investment Company Act of 1940,
the Commodity Exchange Act, or any rule or regulation under any of such
Acts, or any of the rules of the Municipal Securities Rulemaking Board?

r.:

t·

c;-

(7) found you to have failed reasonably to supervise another person subject to
your supervision, with a view to preventing the violation of any provision of

c.
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the Securities Act of 1933, the Securities Exchange Act of 1934, the
Investment Advisers Act of 1940, the Investment Company Act of 1940,
the Commodity Exchange Act, or any rule or regulation under any of such
Acts, or any of the rules of the Municipal Securities Rulemaking Board?
('

r..

r

r.:

(2) Investigation that could result in a "yes" answer to any part of 14A, B, C, D 0
or E? (If yes, complete the Investigation Disclosure Reporting Page.)

r.:

14F.

Have you ever had an authorization to act as an attorney, accountant
or federal contractor that was revoked or suspended?

14G.

Have you been notified, in writing, that you are now the subject of
any:
(1) regulatory complaint or proceeding that could result in a "yes" answer to
any part of 14C, D or E? (If yes, complete the Regulatory Action Disclosure
Reporting Page.)

Civil Judicial Disclosure
; 14H. (1) Has any domestic or foreign court ever:

YES NO

(a) enjoined you in connection with any investment-related activity?

r.

«

(b) found that you were involved in a violation of any investment-related
statute(s) or regulation(s)?

r

(.'.

(c) dismissed, pursuant to a settlement agreement, an investment-related civil
action brought against you by a state or foreign financial regulatory
authority?

('

(.'.

r

r.

(2) Are you named in any pending investment-related civil action that
could result in a "yes" answer to any part of 14H(1)?
Customer Complaint/ Arbitration/Civil Litigation Disclosure
141. (1) Have you ever been named as a respondent/defendant in an
investment-related, consumer-initiated arbitration or civil litigation
which alleged that you were involved in one or more sales practice
violations and which:

(a) is still pending, or;
(b) resulted in an arbitration award or civil judgment against you, regardless of
amount, or;
(c) was settled, prior to 05/18/2009, for an amount of $10,000 or more, or;
(d) was settled, on or after 05/18/2009, for an amount of $15,000 or more?

YES NO

r
r

co:
(.".

,, ,r...

n

{2) Have you ever been the subject of an investment-related, consumerinitiated {written or oral) complaint, which alleged that you were
involved in one or more sates practice violations, and which:

(a) was settled, prior to 05/18/2009 for an amount of $10,000 or more, or;
(b) was settled, on or after 05/18/2009, for an amount of

~ns,ooo

or more?

{3) Within the past twenty four (24) months, have you been the subject of
an investment-related, consumer-initiated, written complaint, not
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otherwise reported under question 141(2) above, which:

(a) alleged that you were involved in one or more sales practice violations and
contained a claim for compensatory damages of $5,000 or more (if no
damage amount is alleged, the complaint must be reported unless the firm
has made a good faith determination that the damages from the alleged
conduct would be less than $5,000), or;

r·

r.

(b) alleged that you were involved in forgery, theft, misappropriation or
conversion of funds or securities?

r~

r..

r
r

r.-(0

{a) alleged that you were involved in one or more sales practice violations and
contained a claim for compensatory damages of $5,000 or more (if no
damage amount is alleged, the arbitratioh claim or civil litigation, must be
reported unless the firm has made a good faith determination that the
damages from the alleged conduct would be less than $5,000), or;

r

r-:

(b) alleged that you were involved in forgery, theft, misappropriation or
conversion of funds or securities?

('

r.:

Answer questions (4) and (5) below only for arbitration claims or civil
litigation filed on or after 05/18/2009.
(4) Have you ever been the subject of an investment-related, consumerinitiated arbitration claim or civil litigation which alleged that you were
involved in one or more sales practice violations, and which:

(a) was settled for an amount of $15,000 or more, or;
(b) resulted in an arbitration award or civil judgment against any named
respondent(s)/defendant(s), regardless of any amount?
(5) Within the past twenty four {24) months, have you been the subject of
an investment-related, consumer-initiated arbitration claim or civil
litigation not otherwise reported under questions 14!(4) above, which:

Termination Disclosure

.14J. Have you ever voluntarily resigned, been discharged or permitted to resign YES Nol
'
after allegations were made that accused you of:
\
(1) violating investment-related statutes, regulations, rules, or industry standards
of conduct?

r.

(;.

(2) fraud or the wrongful taking of property?

r

r..

(3) failure to supervise in connection with investment-related statutes, regulations, ('
rules or industry standards of conduct?

(.'

Financial Disclosure
YES NO;

•14K. Within the past 10 years:

( 1) have you made a compromise with creditors, filed a bankruptcy petition or
been the subject of an involuntary bankruptcy petition?

r.

r.

(2) based upon events that occurred while you exercised control over il, has an
organization made a compromise with creditors, filed a bankruptcy petition or
been the subject of an involuntary bankruptcy petition?

r

(0
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(3) based upon events that occurred while you exercised control over it, has a
broker or dealer been the subject of an involuntary bankruptcy petition, or had
a trustee appointed, or had a direct payment procedure initiated under the
Securities Investor Protection Act?
: 14L. Has a bonding company ever denied, paid out on, or revoked a bond for
you?
• 14M. Do you have any unsatisfied judgments or liens against you?

15. SIGNATURE SECTION

' Please Read Carefully
•All signatures required on this Form U4 filing must be made in this section.
: A "signature" includes a manual signature or an electronically transmitted equivalent. For purposes of an electronic form
: filing, a signature is effected by typing a name in the designated signature field. By typing a name in this field, the
signatory acknowledges and represents that the entry constitutes in every way, use, or aspect, his or her legally binding
signature.
1SA

INDIVIDUALJAPPLICANT'S ACKNOWLEDGMENT AND CONSENT
This section must be completed on all initial or Temporary Registration fo1m filings.

•1ss

FIRM/APPROPRIATE SIGNATORY REPRESENTATIONS
This section must be completed on all initial or Temporary Registration form filings.

15C

TEMPORARY REGISTRATION ACKNOWLEDGMENT
This section must be completed on Temporary Registration form filings to be able to receive Temporary
Registration.

, 150

INDIVIDUAUAPPLICANT'S AMENDMENT ACKNOWLEDGMENT AND CONSENT
This section must be completed on any amendment filing that amends any information In Section 14 (Disclosure
Questions) or any Disclosure Reporting Page (DRP).

15E

FIRM/APPROPRIATE SIGNATORY AMENDMENT REPRESENTATIONS
This section must be completed on all amendment form filings.

15F

FIRM/APPROPRIATE SIGNATORY CONCURRENCE
This section must be completed to concur with a U4 filing made by another firm (INBD) on behalf of an individual
that is also registered with that other firm (IA/BD).

15C. TEMPORARY REGISTRATION ACKNOWLEDGMENT
If an applicant has been registered in a jurisdiction or self regulatory organization (SRO) in the 30 days prior to the date
an application for registration is filed with the Central Registration Depository or Investment Adviser Registration
Depository, he or she may qualify for a Temporary Registration to conduct securities business in thatjwisdiction or

SRO if this acknowledgment is executed and filed with the Form U4 at the applicanrs firm.
This acknowledgment must be signed only if the applicant intends to apply for a Temporary Registration while the
application for registration is under review.
I request a Temporary Registration in each j11risdict1on and/or SRO requested on this Form U4, while my registration
with the jurisdiction(s) and/or SRO(s) requested is under review;
I am requesting a Temporary Registration with the firm filing on my behalf for the jurisdiclion(s) and/or SRO(s) noted in
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Section 4 (SRO REGISTRATION) and/or Section 5 (JURISDICTION REGISTRATION) of this Form U4;
I understand that I may request a Temporary Registration only in those jurisdiction(s) and/or SRO(s) in which I have
· been registered with my prior firm within the previous 30 days;

· I understand that I may not engage in any securities activities requiring registration in a jurisdiction and/or SRO until I
have received notice from the CRD or IARD that I have been granted a Temporary Registration in that jurisdiction
and/or SRO;

I agree that until the Temporary Registration has been replaced by a registration. any jurisdiction and/or SRO in which
I have applied for registration may wilhdraw the Temporary Registration;
If a jurisdiction or SRO withdraws my Temporary Registration, my application will then be held pending in that

j jurisdiction and/or SRO until its review is complete and the registralion is granted or denied, or lhe application is
~ withdrawn;

: I understand and agree that, in the event my Temporary Registration is withdrawn by a jurisdiction and/or SRO, I must
• immediately cease any securities activities requiring a registration in thatjurisdiclion and/or SRO until it grants my
: registration;
. I understand that by executing this Acknowledgment I am agreeing not to challenge the withdrawal of a Temporary
' Registration; however, I do not waive any right I may have in any jurisdiction and/or SRO with respect to any decision
: by that jurisdiction and/or SRO to deny my application for registration.
Date (MM/DD/YYYY)

Signature of Applicant

150. AMENDMENT INDIVIDUAL/ APPLICANT'S ACKNOWLEDGMENT AND CONSENT
: Date (MM/ODIYYYY)

Signature of Applicant

15E. FIRM/ APPROPRIATE SIGNATORY AMENDMENT REPRESENTATIONS
•Date (MM/DDIYYYY)

Signature of Appropriate Signatory

.07/13/2009

JENNIFER WOODS

Signature------------------

BANKRUPTCY/SIPC/COMPROMISE WITH CREDITORS DRP
No Information Filed
BOND DRP
No Information Filed
CIVIL JUDICIAL DRP
No Information Filed
CRIMINAL DRP
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Check question(s) you are responding to:
Criminal

r
r

r-

14A{1)(a)
14A(1)(b)

r

14A(2)(a)

14A(2)(b)

Rev. ORP (10/2005)

r
r

14B(1)(a)
14B(1)(b)

r
r

:t4B(2.)(a)

14B(2)(b)

Use this DRP to report all charges arising out of the same event. One event may result in more than one affirmative
answer to the above items. Multiple counts of !he same charge arising out of the same event should be reported on the
same DRP. Unrelated criminal actions, including separate cases arising out of the same event, must be reported on
•separate DRPs .
. Applicable court documents (i.e., criminal complaint, information or indictment as well as judgment of
. conviction or sentencing documents) must be provided to the CRD if not previously submitted.

1. If charge(s) were brought against an organization over which you exercise(d) control Enter Organization Name,
whether or not the organization was an investment-related business and your position, title or relationship.

'

. 2. Formal Charge(s) were brought in: (include name of Federal, Military, State or Foreign Court, Location of Court - City!
or County and State or Country, Docket/Case number).
THE STATE OF IOAHO #CR93-0405'1

·. 3. Event Disclosure Detail (Use this for both organizational and individual charges.)

A. Date First Charged (MM/DDNYYY):
06/13/1993 r. Exact C-. Explanation
If not exact, provide explanation:

B. Event Disclosure Detail (include Charge(s)JCharge Description(s), and for each charge provide: 1,_ number
of counts, .fu felony or misdemeanor,;!,, plea for each charge, and!,, product type if charge is investment~~

!
I

GRAND THEFT - SINK AND FAUCET - VALUE $256.
C. Did any of the Charge(s) within the Event involve a Felony? (". Yes

r

No

r On Appeal ~· Final
E. Event Status Date (complete unless status is Pending) (MM/DD/YYYY):

D. Current status of the Event? I· Pendin~J

02/03/1994 r' Exact

r

Explanation
If not exact, provide explanation:

· 4. Disposition Disclosure Detail
Include for each charge, A. Disposition Type [e.g., convicted, acquitted, dismissed, pretrial, etc.),~ Date, C.
Sentence/Penalty, D. Duration [if sentence-suspension, probation, etc.],£.._ Start Date of Penalty,

E Penalty/Fine

Amount and G. Date Paid.
DISMISSED

5. Comment (Optional). You may use this field to provide a brief summary of the circumstances leading to the charge
(s) as well as the current status or final disposition. Your information must fit within the space provided.
MY DAUGHTER. WIFE & I HAD GONE TO EHNST HOME CENTE:R WE HAD PICKED OUT/\ SINK & FAUCET.
MY WIFE HAD TAKEN THE SINK & FAUCET TO THE FHONT CASHIER wr.:_ HAD SEPARATED WHEN SHE
WALKED UP TO THE CASHIER I HAD CHECKED OM PAINT PHICES AND CAME E3ACI< TO THE FHONT OF
THE STORE I NOTICrn THE CAfrr HAD BE:CN MOVED TO THE CUSTOMER SEFNICE AREA. ASSUMING IT
WAS PAID FOR ANO ASSUM INC MY Wlr-E HAO TO GO CHANGE THE B/\BY'S DIAPER, I WAL.KEO Willi THE
SINJ< ,o,. FAUCET TO THE BATHHOOM TO ML::ET HER WE THEN EXITED THE ~TORE BOTH THINJ<;NG THE
PURCHASE HAD FJ[[N P1\ID FOR. EVENTUALLY WE EXPLAINE:D Tllf\ T THERE WAS A MISUNDEFlSTAl\IDING;
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,q, THE

GHAl~GE

Wl\S DISMISSED.
CUSTOMER COMPLAINT/ARBITRATION/CIVIL LITIGATION DRP
No Information Filed

INVESTIGATION DRP
No Information Filed

JUDGMENT LIEN DRP
No Information Filed

REGULATORY ACTION DRP
No Information Filed

TERMINATION DRP
No Information Filed
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CRD® or IARD(TM) System
Current As Of:
Snapshot - FINRA Individual Database Extract
CRD® or IARD(TM) System Report provided to:
Request Submitted: 7/13/2011 2:41:23 PM

07112/2011
RESEARCH
Page 1 of 21

Notice
CRD® or IARD(TM) Information: This report contains information from the CRD {Central Registration Depository)
system, or the IARD system (Investment Advisers Registration Depository), which are operated by FINRA, a national
securities association registered under the Securities Exchange Act of 1934. The CRD system primarily contains
information submitted on uniform broker-dealer and agent registration forms and certain other information related to
registration and licensing. The JARD system primarily contains information submitted on uniform investment adviser and
agent registration forms and certain other information related to registration and licensing. The information on Uniform
Forms filed with the CRD or IARD Is deemed to have been filed with each regulator with which the applicant seeks to be
registered or licensed and shall be the joint property of the applicant and such regulators. The compilation constituting the
CRD database as a whole is the property of FINRA. Neither FINRA nor a participating regulator warrants or guarantees
the accuracy or the completeness of the CRD or IARD Information. CRD information consists of reportable and nonreportable Information.
FINRA operates the CRD system in its capacity as a registered national securities association and pursuant to an ..
agreement with the North American Securities Administrators Association, Inc. (NASAA).
FINRA operates the IARD system as a vendor pursuant to a contract with the Securities and Exchange Commission and
undertakings with NASAA and participating state regulators.
Reportable lnfonnatlon: Information that is required to be reported on the current version of the uniform registration
forms.
Non-Reportable Information: Information that Is not currently reportable on a uniform registration form. Information
typically Is not reportable because it is out-of-date; it was reported in error; or some change occurred either in the
disposition of the underlying event after it was reported or in the question on the form that elicited the information.
Although not currently reportable, this information was once reported on a uniform form and, consequently, may have
become a state record. Users of this information should recognize that filers have no obligation to update non-reportable
data; accordingly, it may not reflect changes that have occurred since it was reported.
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CRD® or IARD(TM) System
Current As Of:
Snapshot - FINRA Individual Database Extract
CRD® or IARD(TM) System Report provided to:
Request Submitted: 7/13/2011 2:41:23 PM
Individual

07/12/2011
RESEARCH
Page 3 of 21

2286331 - COLEMAN, ROBERT ANTHONY

Administrative l11forr11aliun
Composite Information
Full Legal Name

COLEMAN, ROBERT ANTHONY

State of Residence

ID

Active Employments
Current Employer

GOLDEN BENEFICIAL SECURITIES CORPORATION(48029)

Firm Main Address

5850 SAN FELIPE
SUITE 111
HOUSTON
TX, UNITED STATES
77057

Firm Mailing Address

5850 SAN FELIPE
· SUITE111
HOUSTON
TX, USA
77057

Business Telephone#

7131781-9708

Independent Contractor

Yes

Office of Employment Address
CRD
Branch#

NYSE Branch Firm Billing
Code#
Code

Registered Private
Address Address Type of
Location? Residence? Start Date End Date Office

BO Main

HK61
No
Yes
Address 704 13TH AVENUE SOUTH
NAMPA, ID 83651 UNITED STATES
Yes
No

02/0212006

localed At

01/1512006

Supervised Frorr

Address 5850 SAN FELIPE, SUITE 111
HOUSTON, TX 77057 UNITED STATES

Reportable Disclosures?

Yes

Statutory Disqualification?

BLNK

Registered With Multiple Firms?

No

Material Difference in Disclosure?

No

Registrations with Current Employer(s)
From 01/15/2006 To Present
Regulator
Registration Category
FINRA
ET
GP
FINRA
FINRA
GS
ID
AG
MD
AG
NQX
ET

GOLDEN BENEFICIAL SECURITIES CORPORATION(48029)
Status Date
Registration Status
Approval Date
APPROVED
02/01/2006
02/08/2006
APPROVED
02/01/2006
02/08/2006
APPROVED
02/01/2006
02/08/2006
APPROVED
02/0212006
0210212006
02/02/2006
APPROVED
02/02/2006
APPROVED
07129/2006
07112/2006

CRD® or IARD(TM) System Report -- See notice regarding CRD Data on cover page.
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CRD® or IARD(TM) System
Current As Of:
Snapshot - FINRA Individual Database Extract
CRD® or IARD(TM) System Report provided to:
Request Submitted: 7/13/2011 2:41 :23 PM
Individual

07/12/2011
RESEARCH
Page4 of 21

2286331 - COLEMAN, ROBERT ANTHONY

Administrative Information
Registrations with Current Employer(s)
Regulator
Registration Category
NQX
GP
NQX
GS

Status Date
07/29/2006
07129/2006

Registration Status
APPROVED
APPROVED

Approval Date
07/12/2006
07/1212006

From 0412012004 To 11/2212005 ELECTRONIC TRADING GROUP, LLC(37453)
Reason for Termination
Voluntary
Termination Comment
Registration Category
Status Date
Regulator
Registration Status
TERMED
11123/2005
ARCA
GS
AG
11123/2005
TERMED
AZ
CA
AG
11/23/2005
TERMED
FINRA
11/23/2005
TERMED
ET
FINRA
GP
11123/2005
TERMED
FINRA
GS
11/23/2005
TERMED
1112312005
TERMED
ID
AG
MD
AG
11/23/2005
TERMED
WI
AG
11/23/2005
TERMED

Approval Date
0412012004
04/2012004
04/20/2004
05/2512004
04/20/2004
04/20/2004
04/2012004
04/20/2004
05/23/2005

From 06/12/2001 To 04/21/2004 MUTUAL SECURITIES, INC.(13092)
Reason for Termination
Voluntary
Termination Comment
Regulator
Registration Category
Status Date
Registration Status
AG
04122/2004
TERMED
AZ
04/22/2004
CA
AG
TERMED
FINRA
GP
04/22/2004
TERMED
FINRA
GS
04/22/2004
TERMED
ID
AG
04/2212004
TERMED
AG
TERMED
MD
04/2212004
AG
12131/2003
TERMED
OR
UT
12131/2003
AG
TERMED

Approval Date
12/13/2001
06/1212001
01/23/2002
06/12/2001
0611212001
06/12/2001
06/12/2001
01/07/2002

From 01/05/1998 To 06/06/2001 BROOKSTREET SECURITIES CORPORATION(14667)
Reason for Termination
Voluntary
Termination Comment
Registration Category
Status Date
Regulator
Registration Status
AG
06/07/2001
TERMED
AZ
AG
CA
06/07/2001
TERMED
06/07/2001
TERMED
co
AG
FINRA
GS
06/07/2001
TERMED
IA
AG
12/31/1999
TERMED
ID
AG
06/07/2001
TERMED
IL
AG
12/31/1999
TERMED
MD
AG
06/07/2001
TERMED
NC
AG
12/31/1999
TERMED
NJ
AG
12/31/1999
TERMED

Approval Date
01129/1999
01128/1999
0210211999
01/12/1999
01/29/1999
01/14/1999
02104/1999
02/02/1999
02/01/1999
02/02/1999

Registrations with Previous Employer(s)

CRD® or IARD(TM) System Report -- See notice regarding CRD Data on cover page.
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CRD® or IARD(TM) System
Current As Of:
Snapshot - FINRA Individual Database Extract
CRD® or IARD(TM) System Report provided to:
Request Submitted: 7/13/2011 2:41:23 PM
Individual

07/12/2011
RESEARCH
Page 5 of 21

2286331 - COLEMAN, ROBERT ANTHONY

Administrative Information
Registrations with Previous Employer(s)
Status Date
Regulator
Registration Category
12/31/1999
NV
AG
12131/1999
NY
AG
06/07/2001
OR
AG
06/07/2001
UT
AG
12/31/1999
VA
AG
WA
AG
06/0712001

Registration Status
TERMED
TERMED
TERMED
TERMED
TERMED
TERMED

Approval Date
02111/1999
02/25/1999
02/02/1999
02/01/1999
01/28/1999
01/28/1999

From 02/03/1993 To 12131/1998 DEAN WITTER REYNOLDS INC.(7556)
Reason for Termination
Voluntary
Termination Comment
Status Date
Regulator
Registration Category
Registration Status
TERMED
12/31/1997
AK
AG
01/19/1999
GS
AMEX
TERMED
TERMED
01/19/1999
ARCA
GS
TERMED
AZ
AG
01/1911999
CA
AG
01/19/1999
TERMED
01/19/1999
TERMED
CBOE
GS
TERMED
01/19/1999
AG
CO
01/19/1999
TERMED
FINRA
GS
FL
AG
12/31/1996
TERMED
01/19/1999
TERMED
IA
AG
TERMED
ID
AG
01/19/1999
IL
AG
01119/1999
TERMED
TERMED
MD
AG
01/1911999
TERMED
MN
AG
12/31/1996
12/31/1997
MO
AG
TERMED
MT
AG
12/31/1994
TERMED
NC
AG
0111911999
TERMED
TERMED
NJ
AG
01/19/1999
01/19/1999
NV
AG
TERMED
TERMED
01/19/1999
NY
AG
01/19/1999
NYSE
GS
TERMED
TERMED
OH
AG
12/31/1996
01/19/1999
TERMED
OR
AG
TERMED
PHU<
GS
01/19/1999
TERMED
SC
AG
12/31/1995
TERMED
TX
AG
12/31/1997
UT
AG
01119/1999
TERMED
VA
AG
01/19/1999
TERMED
WA
AG
01/19/1999
TERMED

Approval Date
01/15/1997
03/03/1993
03/03/1993
08/09/1993
10/01/1993
03/03/1993
02117/1995
03/0311993
02122/1995
04/11/1994
03/08/1993
01/28/1997
05/11/1993
09/12/1995
03/02/1995
07119/1994
06/14/1996
01/21/1997
06/19/1997
05/07/1993
03/03/1993
09/26/1995
09/03/1993
10/16/1993
01/18/1995
01/11/1995
06/07/1994
10/24/1997
09/28/1993

From 09/30/1992 To 02/03/1993 IDS LIFE INSURANCE COMPANY(6321)
Voluntary
Reason for Termination
Termination Comment
CRD® or IARD(TM) System Report -- See notice regarding CRD Data on cover page.
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CRD® or IARD(TM) System
Current As Of:
Snapshot - FINRA Individual Database Extract
CRD® or IARD(TM) System Report provided to:
Request Submitted: 7/13/2011 2:41 :23 PM
Individual

07/12/2011
RESEARCH
Page 6 of 21

2286331 - COLEMAN, ROBERT ANTHONY

Administrative Information
Registrations with Previous Employer(s)
Regulator
Registration Category
FINRA
GS

Status Date
02/09/1993

Registration Status
TERMED

From 09/30/1992 To 02/03/1993 AMERICAN EXPRESS FINANCIAL ADVISORS INC.(6363)
Voluntary
Reason for Termination
Termination Comment
Regulator
Registration Category
Registration Status
Status Date
FINRA
GS
TERMED
02/09/1993
ID
AG
02/09/1993
TERMED

Approval Date
10/13/1992

Approval Date
10/13/1992
10114/1992

Legacy Registrations
Firm Name

BROOKSTREET SECURITIES CORPORATION(14667)

Regulator

Registration Filing Date
Category

Status Date

Legacy Registration
Status

AZ

AG

01/27/1999

01/29/1999

APPROVED

CA

AG

01/27/1999

01/28/1999

APPROVED

co

AG

01/27/1999

02/02/1999

APPROVED

IA

AG

01/27/1999

01/29/1999

APPROVED

ID

AG

01/08/1999

01114/1999

APPROVED

IL

AG

01/2711999

02/04/1999

APPROVED

MD

AG

01/27/1999

02/02/1999

APPROVED

NASO

GS

01/08/1999

01/12/1999

APPROVED

NC

AG

01/27/1999

02/01/1999

APPROVED

NJ

AG

01/27/1999

02/02/1999

APPROVED

NV

AG

01/27/1999

02/1111999

APPROVED

NY

AG

01/27/1999

02125/1999

APPROVED

OR

AG

01/27/1999

02/02/1999

APPROVED

UT

AG

01/27/1999

02/01/1999

APPROVED

VA

AG

01/27/1999

01/28/1999

APPROVED

WA

AG

01/2711999

01/28/1999

APPROVED

Deficiences

DEAN WITTER REYNOLDS INC.(7556)

Firm Name
Regulator

Registration
Category

Filing Date

AK

AG

01/15/1997

12/31/1997

TERMED

ASE

GS

03/03/1993

01/19/1999

TERMED

AZ

AG

08/09/1993

12/31/1994

TERMED

Status Date

Legacy Registration
Status

Deficlences

CRD® or IARD(TM) System Report -- See notice regarding CRD Data on cover page.
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CRO® or IARD(IM) System
Current As Of:
Snapshot· FINRA Individual Database Extract
CRO® or IARD(TM) System Report provided to:
Request Submitted: 7/13/2011 2:41:23 PM
Individual

07/12/2011
RESEARCH
Page 7 of 21

2286331 ·COLEMAN, ROBERT ANTHONY

Administrative Information
Legacy Registrations
Regulator

AZ

Registration Filing Date
Category
AG
04126/1995

01/19/1999

Legacy Registration
Status
TERMED

CA

AG

10/01/1993

01/19/1999

TERMED

CBOE

GS

03/03/1993

01/19/1999

TERMED

01/19/1999

TERMED

Status Date

co

AG

02/17/1995

FL

AG

02122/1995

12/31/1996

TERMED

IA

AG

04/11/1994

01/19/1999

TERMED

ID

AG

03/08/1993

01/19/1999

TERMED
TERMED

AG

01/28/1997

01/19/1999 .

MD

. AG

05/11/1993

01/19/1999

TERMED

MN

AG

09/12/1995

12131/1996

TERMED

MO

AG

03/02/1995

12131/1997

TERMED

MT

AG

07119/1994

12131/1994

TERMED

NASO

GS

03/03/1993

01/19/1999

TERMED

NC

AG

06/14/1996

01/19/1999

TERMED

IL

NJ

AG

01/21/1997

01/19/1999

TERMED

NV

AG

06/19/1997

01/19/1999

TERMED

NY

AG

04/18/1995

01/19/1999

TERMED

NY

AG

05/07/1993

12/31/1994

TERMED

NYSE

GS

03/03/1993

01/19/1999

TERMED

OH

AG

09/26/1995

12/31/1996

TERMED

OR

AG

09/03/1993

01/19/1999

TERMED

PHLX

GS

10/16/1993

01/19/1999

TERMED

PSE

GS

03/03/1993

01/19/1999

TERMED

SC

AG

01/18/1995

12/31/1995

TERMED

TX

AG

01/11/1995

12/31/1997

TERMED

UT

AG

02/07/1995

01/19/1999

TERMED

UT

AG

06/07/1994

12/31/1994

TERMED

VA

AG

10/24/1997

01/1911999

TERMED

WA

AG

09/2811993

01/19/1999

TERMED

Firm Name

Deficlences

IDS LIFE INSURANCE COMPANY(6321)

CRO® or IARD(TM) System Report •• See notice regarding CRD Data on cover page.
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CRD® or IARD(TM) System
Current As Of:
Snapshot - FINRA Individual Database Extract
CRD® or IARD(TM) System Report provided to:
Request Submitted: 7/13/2011 2:41:23 PM
Individual

07/12/2011
RESEARCH
Page 8 of 21

2286331 - COLEMAN, ROBERT ANTHONY

Administrative Information
Legacy Registrations
Regulator

Registration Fillng Date
Category

Status Date

Legacy Registration
Status

NASO

GS

02/09/1993

TERMED

Firm Name

10/13/1992

Deficlences

IDS FINANCIAL SERVICES INC.(6363)

Regulator

Registration Filing Date
Category

ID

AG

NASO

GS

Status Date

Legacy Registration
Status

10/14/1992

02109/1993

TERMED

10/13/1992

02109/1993

TERMED

Deficiences

CRD® or IARD(TM) System Report -- See notice regarding CRD Data on cover page.
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CRD® or IARD(TM) System
Current As Of:
Snapshot- FINRA Individual Database Extract
CRD® or IARD(TM) System Report provided to:
Request Submitted: 7/13/2011 2:41:23 PM
Individual

07/12/2011
RESEARCH
Page 9 of 21

2286331 - COLEMAN, ROBERT ANTHONY

Administrative Information
Professional Designations
«No Professional Designations found for this Individual.»
Employment History
From

01/2006

To

Present

Name

GOLDEN BENEFICIAL SECURITIES CORPORATION

Location

NAMPA, ID, USA

Position

RR

Investment Related
From

04/2004

To

11/2005

Name

ELECTRONIC TRADING GROUP, LLC

Location

NAMPA, ID

Position

REG REP

Investment Related
From

06/2001

To

04/2004

01/1998

To

06/2001

Yes

Name

MUTUAL SECURITIES, INC.

Location

NAMPA, ID, USA

Position

REG.ISTERED REPRESENTATIVE

Investment Related
From

Yes

Yes

Name

BROOKSTREET SECURITIES CORPORATION

Location

BOISE, ID

Position . NOT PROVIDED
Investment Related
From

02/1993

To

12/1998

DEAN WITTER REYNOLDS INC.

Location

BOISE, ID

Position

NOT PROVIDED

Investment Related
From

09/1992

To

02/1993

09/1992

To

02/1993

AMERICAN EXPRESS FINANCIAL ADVISORS INC.

Location

BOISE, ID

Position

NOT PROVIDED

05/1989

To

1111992

Yes

Name

IDS LIFE INSURANCE COMPANY

Location

BOISE, ID

Position

NOT PROVIDED

Investment Related
From

Yes

Name

Investment Related
From

Yes

Name

Yes

Name

APPEARANCE PLUS

Location

NAMPA, ID

Position

OTHER - OWNER

CRD® or IARD(TM) System Report -- See notice regarding CRD Data on cover page.

PPCM009394

Plaintiffs Exhibit 23
Case No. CV OC 10-14540
Page No. 10

001044

CRD® or IARD(TM) System
Current As Of: 07/12/2011
Snapshot - FINRA Individual Database Extract .
CRD® or IARD(TM) System Report provided to: RESEARCH
Request Submitted: 7/13/2011 2:41:23 PM
Individual

Page 10 of 21

2286331 - COLEMAN, ROBERT ANTHONY

Administrative Information
Employment History
Investment Related
From

06/1992

To

09/1992

Name

UNEMPLOYED

Location

NAMPA, FL

Position

OTHER - N/A

Investment Related
From

03/1991

To

Name

05/1992

To

09/1987

05/1992

Location

BALTIMORE, MD

Position

OTHER -ACCOUNTING TECHNICIAN

From

07/1990

TOWSON STATE UNIVERSITY

Location

BALTIMORE, MD

Position

OTHER - FULL TIME STUDENT/SIGN CHANGER

05/1990

To

INTERNATIONAL TEST CORPORATION

Location

BALTIMORE, MD

Position

OTHER -AUDITOR

Name

07/1990

No

Name

Investment Related
From

No

Name

Investment Related
02/1991

To

No

MT. WASHINGTON PEDIATRIC HOSPITAL

Investment Related
From

No

No

LEGA SUR SOCIETY

Location

BALTIMORE, MD

Position

OTHER - CUSTOMER REPRESENTATIVE

Investment Related

No

Office of Employment History
From

01/2006

Name

GOLDEN BENEFICIAL SECURITIES CORPORATION(48029)

To

Independent Contractor

Present

Yes

Office of Employment Address
CRD
Branch#

NYSE Branch Firm Billing
Code#
Code
HK61

Registered Private
Address Address
Location? Residence? Start Date End Date

Type of
Office

No

0210212006

Localed At

01/15/2006

Supervised From

Yes

Address 704 13TH AVENUE SOUTH
BO Main

NAMPA, ID 83651 UNITED STATES
Yes
No
Address 5850 SAN FELIPE, SUITE 111
HOUSTON, TX 77057 UNITED STATES

From

04/2004

To

11/2005

CRD® or IARD(TM) System Report -- See notice regarding CRD Data on cover page.
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Plaintiffs Exhibit 23
Case No. CV OC 10-14540
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001045

CRD® or IARD(TM) System
Current As Of:
Snapshot - FINRA Individual Database Extract
CRD® or IARD(TM) System Report provided to:
Request Submitted: 7/13/2011 2:41:23 PM
Individual

07/12/2011
RESEARCH
Page 11 of 21

2286331 - COLEMAN, ROBERT ANTHONY

Administrative Information
Office of Employment History
Name
ELECTRONIC TRADING GROUP, LLC(37453)
Independent Contractor

No

Office of Employment Address
CRD
Branch#

NYSE Branch Firm Billing
Code#
Code

Registered Private
Address Address
Location? Residence? Start Date End Date
No

Yes

Type of
Office

04/2012004 1112212005 Located At

Address 704 13TH AVENUE SOUTH

NAMPA, ID 83651
From

06/2001

Name

MUTUAL SECURITIES, INC.(13092)

0412004

To

Independent Contractor

No

Office of Employment Address
CRD
Branch#

NYSE Branch Firm Billing
Code#
Code

Registered Private
Address Address Type of
Location? Residence? Start Date End Date Office
No

No

06/1212001 04/2112004 Located At

Address 704 13TH AVE SOUTH

NAMPA, ID 83688 USA
From

01/1998

To

Name

BROOKSTREET SECURITIES CORPORATION(14667)

Independent Contractor

0612001

No

Office of Employment Address
CRD
Branch#

NYSE Branch Firm Biiiing
Code#
Code

Registered Private
Address Address
Location? Residence? Start Date End Date
No

No

Type of
Office

01/05/1998 06/06/2001 Located At

Address 1101 W RIVER STREET, SUITE 170
BOISE, ID 83702

From

02/1993

Name

DEAN WITTER REYNOLDS INC.(7556)

To

Independent Contractor

12/1998

No

Office of Employment Address
CRD
Branch#

NYSE Branch Firm Billing
Code#
Code
140R1

Registered Private
Address Address
Location? Residence? Start Date End Date
No

No

Type of
Office

02/0311993 12/31/1998 located At

Address 1555 SHORELINE DRIVE
BOISE, ID 83702

From

09/1992

To

02/1993

Name
AMERICAN EXPRESS FINANCIAL ADVISORS INC.(6363)
CRD® or IARD(TM) System Report -- See notice regarding CRD Data on cover page.

PPCM009396

Plaintiffs Exhibit 23
Case No. CV OC 10- 14540
Page No. 12
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CRD® or IARD(TM) System
Current As Of:
Snapshot - FINRA Individual Database Extract
CRD® or IARD(TM) System Report provided to:
Request Submitted: 7/13/2011 2:41:23 PM
Individual

07/12/2011
RESEARCH
Page 12 of 21

2286331 - COLEMAN, ROBERT ANTHONY

Administrative Information
Office of Employment History
Independent Contractor

No

Office of Employment Address
CRD
Branch#

NYSE Branch Firm Biiiing
Code#
Code
035

Registered Private
Address Address Type of
Location? Residence? Start Date End Date Office
No

No

09/30/1992 02/03/1993 Located At

Address 6550 EMERALD ST STE 108

BOISE, ID 83704
From

09/1992

To

Name

IDS LIFE INSURANCE COMPANY(6321)

Independent Contractor

02/1993

No

Office of Employment Address
CRD
Branch#

NYSE Branch Firm Billing
Code#
Code
035

Registered Private
Address Address
Location? Residence? Start Date End Date
No

No

Type of
Office

09130/1992 02/03/1993 Located At

Address 6550 EMERALD ST STE 108

BOISE, ID 83704
Legacy Employment History
From

01/1998

To

Name

BROOKSTREET SECURITIES CORPORATION(14667}

Location

BOISE, ID

Position
From

02/1993

To

12/1998

Name

DEAN WITIER REYNOLDS INC.(7556)

Location

BOISE, ID

Position
From

09/1992

To

02/1993

Name

IDS FINANCIAL SERVICES INC.(6363)

Location

BOISE, ID

Position
From

09/1992

To

02/1993

Name

IDS LIFE INSURANCE COMPANY(6321)

Location

BOISE, ID

Position
From

From

06/1992

0311991

To

To

09/1992

05/1992

Name

UNEMPLOYED

Location

NAMPA, FL

Position

NIA

Name

MT. WASHINGTON PEDIATRIC HOSPITAL

Location

BALTIMORE, MD

Position

ACCOUNTING TECHNICIAN

CRD® or IARD(TM} System Report -- See notice regarding CRD Data on cover page.
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CRD® or IARD(TM) System
Current As Of:
Snapshot - FINRA Individual Database Extract
CRD® or IARD(TM) System Report provided to:
Request Submitted: 7/13/2011 2:41:23 PM
Individual

07/12/2011
RESEARCH
Page 13 of 21

2286331 - COLEMAN, ROBERT ANTHONY

Administrative Information
Legacy Employment History
From

From

From

From

From

From

07/1990

05/1990

05/1989

09/1987

05/1987

09/1982

To

To

To

To

To

To

02/1991

Name

07/1990

11/1992

05/1992

09/1987

09/1987

INTERNATIONAL TEST CORPORATION

Location

BALTIMORE, MD

Position

AUDITOR

Name

LEGA SUR SOCIETY

Location

BALTIMORE, MD

Position

CUSTOMER REPRESENTATIVE

Name

APPEARANCE PLUS

Location

NAMPA, ID

Position

OWNER

Name

TOWSON STATE UNIVERSITY

Location

BALTIMORE, MD

Position

FULL TIME STUDENT/SIGN CHANGER

Name

SUMMER VACATION

Location

NOT GIVEN

Position

SUMMER VACATION

Name

MONTGOMERY 'COUNTY PUBLIC SCHOOLS
ROCKVILLE H.S.

Location

ROCKVILLE, MD

Position

STUDENT

Other Business
ID INS LIC #AL083831
PROFITS PLUS CAPITAL MGMT LLC- 70313TH AVE SOUTH NAMPA ID 83651 (INVESTMENT ADVISER)100%
OWNER 9/25/01 TO PRESENT 9-5 DAILY
THE DOLLARS & SENSE GROWTH FUND LP - {HEDGE FUND) WHICH IS OWNED BY PROFITS PLUS CAPITAL
MGMTLLC
Examination Information
Exam
S7
S24
S55
S63
565

Status
OFFICIAL_RESULT
OFFICIAL_RESULT
OFFICIAL_RESULT
OFFICIAL_RESULT
OFFICIAL_RESULT

Status Date
10/08/1992
01/23/2002
05/25/2004
10/07/1992
11/07/1992

Exam Date
10/08/1992
01/21/2002
05/24/2004
10/07/1992
11/07/1992

Grade
PASSED
PASSED
PASSED
PASSED
PASSED

Score Window Dates
84
77
11116/2001-03/16/2002
83
04/2112004-08/19/2004
84
77

CE Regulatory Element Status
Current CE Status SATISFIED
CE Base Date
10/13/1992

CRD® or IARD(TM) System Report-· See notice regarding CRD Data on cover page.
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CRD® or IARD(TM) System
Current As Of:
Snapshot - FINRA Individual Database Extract
CRD® or IARD(TM) System Report provided to:
Request Submitted: 7/13/2011 2:41:23 PM
Individual

07/12/2011
RESEARCH
Page 14 of 21

2286331 - COLEMAN, ROBERT ANTHONY

Administrative Information
Current CE
«No Current CE found for this Individual.»
Next CE
Requirement Window
10/13/2012-02/09/2013

Requirement Type
Anniversary

Session
201

CE Directed Sequence History
«No CE Directed Sequence History found for this Individual.»
Inactive CE History Dates
«No Inactive CE History Dates found for this Individual.»
Previous CE Requirement Status
Requirement Type Status
Anniversary
SATISFIED
Anniversary
REQUIRED
Anniversary
Anniversary
SATISFIED
Anniversary
SATISFIED
SATISFIED
Anniversary
REQUIRED
Anniversary
Anniversary
REQUIRED
SATISFIED
Anniversary
REQUIRED
Anniversary

Previous Window
10113/1997-02/09/1998
10/13/1997-02109/1998
10/1312000-02/09/2001
10113/2000-02/09/2001
10113/2006-02/09/2007
10/1312009-02/09/2010
10113/2009-02/09/2010
10/13/2003-02/09/2004
10/13/2003-02/0912004
10/13/2006-02/09/2007

Session
101
101
101
101
201
201
201
201
201
201

Status Date
12/0211997
12/02/1997
10/13/2000
01/08/2001
12/01/2006
12/08/2009
10/13/2009
10/13/2003
11/2512003
10113/2006

Result
12/02/1997 - CMPLT
12/02/1997 10/13/200001/08/2001 - CMPLT
12/01/2006- CMPLT
12/08/2009- CMPLT
10/13/2009 10/13/2003 11125/2003 - CMPLT
10/13/2006 -

Filing History
Filing Date
07/13/2009

Form Type Filing type
U4
Amendment

06/11/2009

U4

Amendment

07/29/2006

U4

Conversion

02/01/2006

U4

Initial

11123/2005
OS/20/2005
04/22/2004
04/20/2004
11/26/2003
08/04/2003
01/29/2002
01/04/2002
11/16/2001
11/1S/2001
07/30/2001
06/13/2001

U5
U4
U5
U4

Full
Amendment
Full
Relicense CRD
Partial
Amendment
Amendment
Amendment
Amendment
Amendment
Amendment
Amendment

us
U4
U4
U4
U4
U4
U4

us

Source
GOLDEN BENEFICIAL SECURITIES
CORPORATION (48029)
GOLDEN BENEFICIAL SECURITIES
CORPORATION (48029)
GOLDEN BENEFICIAL SECURITIES
CORPORATION (48029)
GOLDEN BENEFICIAL SECURITIES
CORPORATION (48029)
ELECTRONIC TRADING GROUP, LLC (37453)
ELECTRONIC TRADING GROUP, LLC (37453)
MUTUAL SECURITIES, INC. (13092)
ELECTRONIC TRADING GROUP, LLC (37453)
MUTUAL SECURITIES, INC. (13092)
MUTUAL SECURITIES, INC. (13092)
MUTUAL SECURITIES, INC. (13092)
MUTUAL SECURITIES, INC. (13092)
MUTUAL SECURITIES, INC. (13092)
MUTUAL SECURITIES, INC. (13092)
MUTUAL SECURITIES, INC. (13092)
FINRA

CRD® or IARD(TM) System Report -- See notice regarding CRD Data on cover page.
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001049

CRD® or IARD(TM) System
Current As Of:
Snapshot - FINRA Individual Database Extract
CRD® or IARD(TM) System Report provided to:
Request Submitted: 711312011 2:41:23 PM
Individual

07/12/2011
RESEARCH
Page 15 of 21

2286331 ·COLEMAN, ROBERT ANTHONY

Administrative Information
Filing History
Filing Date
06/1212001
06/07/2001

Form Type Filing type
Relicense All
U4
U5
Full

12/14/1999

U5

Partial

07/07/1999
07/07/1999
07/05/1999

U5
U4
U4

Conversion
Conversion
Conversion

07/05/1999
07/05/1999
07/05/1999
07/05/1999
07/05/1999
07/05/1999

U5
U4
U5
U4
U5
U4

Conversion
Conversion
Conversion
Conversion
Conversion
Conversion

Source
MUTUAL SECURITIES, INC. (13092)
BROOKSTREET SECURITIES CORPORATION
(14667)
BROOKSTREET SECURITIES CORPORATION
(14667)
MORGAN STANLEY OW INC. (7556)
BROOKSTREET SECURITIES CORPORATION
(14667)
MORGAN STANLEY OW INC. (7556)
MORGAN STANLEY OW INC. (7556)
AMERIPRISE FINANCIAL SERVICES, INC. (6363)
AMERIPRISE FINANCIAL SERVICES, INC. (6363)
IDS LIFE INSURANCE COMPANY (6321)
IDS LIFE INSURANCE COMPANY (6321)

Legacy Filing History
Received
Date

Filing Type

Electronic
Flllng

Firm Name

01/21/1999 01/26/1999 U4

PAGE1 ONLY

N

BROOKSTREET
SECURITIES
CORPORATION

01/21/1999 01/21/1999 U5

DRP

y

DEAN WITTER
REYNOLDS INC.

01/19/1999 01/19/1999 U5

FULL

y

DEAN WITTER
REYNOLDS INC.

01/06/1999 ~ 01/08/1999 U4

FULL

N

BROOKSTREET
SECURITIES
CORPORATION

DRP

y

DEAN WITTER
REYNOLDS INC.

10/22/1997 10/22/1997 U4

PAGE 1 ONLY

y

DEAN WITTER
REYNOLDS INC.

06/06/1997 06/06/1997 U4

PAGE 1 ONLY

y

DEAN WITTER
REYNOLDS INC.

01/2211997 01/22/1997 U4

PAGE 1 ONLY

y

DEAN WITTER
REYNOLDS INC.

01/14/1997 01/14/1997 U4

PAGE 1 ONLY

y

DEAN WITTER
REYNOLDS INC.

01/07/1997 01/07/1997 U4

PAGE 1 ONLY

y

DEAN WITTER
REYNOLDS INC.

DRP

y

DEAN WITTER

Filing
Date

11/20/1997 11/20/1997

11/1411996 11/14/1996

Form
Type

us

us

Questions

13C2. 16A

228, 2201

CRD® or IARD(TM) System Report -- See notice regarding CRD Data on cover page.
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CRD® or IARD(TM) System
Current As Of:
Snapshot - FINRA Individual Database Extract
CRD® or IARD(TM) System Report provided to:
Request Submitted: 7/13/2011 2:41:23 PM
Individual

07/12/2011
RESEARCH
Page 16 of 21

2286331 - COLEMAN, ROBERT ANTHONY

Administrative Information
Legacy Filing History
Filing Type

Electronic
Filing

06/12/1996 06/12/1996 U4

PAGE 1 ONLY

y

DEAN WITTER
REYNOLDS INC.

12121/1995 12/21/1995 U5

DRP

y

DEAN WITTER
REYNOLDS INC.

09/2611995 09126/1995 U4

PAGE1 ONLY

y

DEAN WITTER
REYNOLDS INC.

09/08/1995 09/08/1995 U4

PAGE1 ONLY

y

DEAN WITTER
REYNOLDS INC.

04/1311995 04113/1995 U4

PAGE 1 ONLY

y

DEAN WITTER
REYNOLDS INC.

02/16/1995 02/16/1995 U4

PAGE1 ONLY

y

DEAN WITTER
REYNOLDS INC.

02/03/1995 02/03/1995 U4

PAGE 1 ONLY

y

DEAN WITTER
REYNOLDS INC.

01/31/1995 01/31/1995 U4

PAGE 1 ONLY

y

DEAN WITTER
REYNOLDS INC.

01/11/1995 0111111995 U4

PAGE1 ONLY

y

DEAN WITTER
REYNOLDS INC.

01/10/1995 .01/1011995 U4

PAGE1 ONLY

y

DEAN WITTER
REYNOLDS INC.

12/06/1994 12/06/1994 U5

DRP

y

DEAN WITTER
REYNOLDS INC.

07/13/1994 07113/1994 U4

PAGE1 ONLY

y

DEAN WITTER
REYNOLDS INC.

05126/1994 05/26/1994 U4

PAGE 1 ONLY

y

DEAN WITTER
REYNOLDS INC.

05/05/1994 05/05/1994 U4

PAGE 1 ONLY

y

DEAN WITTER
REYNOLDS INC.

05/04/1994 05/04/1994 U4

PAGE 1 ONLY

y

DEAN WITTER
REYNOLDS INC.

04/12/1994 04/12/1994 U4

PAGE 1 ONLY

y

DEAN WITTER
REYNOLDS INC. ·

04/08/1994 04/08/1994 U4

PAGE 1 ONLY

y

DEAN WITTER
REYNOLDS INC.

03/02/1994 03/07/1994 U4

PAGE3 ONLY

N

DEAN WITTER
REYNOLDS INC.

10/16/1993 U4

CONVERSION

N

DEAN WITTER

Received
Date

Filing
Date

Form
Type

Firm Name

Questions

REYNOLDS INC.

228

CRD® or IARD(TM) System Report -- See notice regarding CRD Data on cover page.
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CRD® or IARD(TM) System
Current As Of:
Snapshot - FINRA Individual Database Extract
CRD® or JARD(TM) System Report provided to:
Request Submitted: 7/13/2011 2:41:23 PM
Individual
----- -- ---· -

--··

--··

----- -

RESEARCH
Page 17 of 21

2286331 - COLEMAN, ROBERT ANTHONY

··-- --·------ -··---·

-- - .

--

Administrative Information
Legacy Filing History
Received
Date

07/12/2011

Filing
Date

Form
Type

Filing Type

·- -------"'-··-·----· . - -···-·---·----·

Electronic
Filing

.

- - - -- . --·· -·

--- ----

Firm Name

-

- -----------·----------- ---- -------

Questions

REYNOLDS INC.

U4
10/01/1993 10/0111993 U4

PAGE 1 ONLY

y

DEAN WITTER
REYNOLDS INC.

09128/1993 09128/1993 U4

PAGE 1 ONLY

y

DEAN WITTER
REYNOLDS INC.

09/03/1993 09/03/1993 U4

PAGE 1 ONLY

y

DEAN WITTER
REYNOLDS INC.

08/09/1993 08/09/1993 U4

PAGE1 ONLY

y

DEAN WITTER
REYNOLDS INC.

05/11/1993 05/11/1993 U4

PAGE 1 ONLY

y

DEAN WITTER
REYNOLDS INC.

05/0711993 05/07/1993 U4

PAGE1 ONLY

y

DEAN WITTER
REYNOLDS INC.

02123/1993 03/02/1993 U4

FULL

N

DEAN WITTER
REYNOLDS INC.

02/09/1993 02/09/1993 U5

FULL

y

AMERICAN EXPRESS
FINANCIAL ADVISORS
INC.

02/09/1993 02/09/1993 U5

FULL

y

IDS LIFE INSURANCE
COMPANY

EXAM
SCHEDULE
(FROM
EXAMREQ)

N

AMERICAN EXPRESS
FINANCIAL ADVISORS
INC.

10/05/1992 10/07/1992 U4

FULL

N

AMERICAN EXPRESS
FINANCIAL ADVISORS
INC.

10/05/1992 10/07/1992 U4

FULL

N

IDS LIFE INSURANCE
COMPANY

09/30/1992 U4

EXAMREQ U4

N

IDS LIFE INSURANCE
COMPANY

09/30/1992 U4

EXAMREQU4

N

AMERICAN EXPRESS
FINANCIAL ADVISORS
INC.

10/26/1992 U4

······-····· --·.

CRD® or IARD(TM) System Report -- See notice regarding CRD Data on cover page.
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CRD® or IARD(TM) System
Current As Of:
Snapshot - FINRA Individual Database Extract
CRD® or IARD(TM) System Report provided to:
Request Submitted: 7/13/2011 2:41:23 PM
Individual

07/12/2011
RESEARCH
Page 18 of 21

2286331 - COLEMAN, ROBERT ANTHONY

Reportable Events
Number of Reportable Events
Bankruptcy
Bond
Civil Judicial
Criminal
Customer Complaint
Internal Review
Investigation
Judgement/Lien
Regulatory Action
Termination
Occurrence#
FINRA Public Disclosable
Material Difference in Disclosure

0
0
0

1
0
0
0
0
0
0

73816
Yes
No

Disclosure Type
Reportable

Filing ID
74855
Form (Fonn Version)
Filing Date
07/0711999
Source
7556 - MORGAN STANLEY OW INC.
Disclosure Questions Answered
Criminal DRP

DRP Version

Criminal
Y.es

U4 (08/1999)

10/2005

1. Organization:

2. Charges brought in:

THE STATE OF IDAHO

#CR93-04051

3. Event disclosure detail:
A.

Date first
charged/Explanation:

06/13/1993

B.

Event disclosure detail:

GRAND THEFT - SINK AND FAUCET - VALUE $256.

C.

Involve a felony:

D.

Current status:

Final

E.

Event status
date/Explanation:

02/03/1994

4. Disposition disclosure detail:

DISMISSED

5. Comment:

MY DAUGHTER, WIFE & I HAD GONE TO ERNST HOME
CENTER. WE HAD PICKED OUT A SINK & FAUCET. MY WIFE HAD TAKEN
THE SINK & FAUCET TO THE FRONT CASHIER. WE HAD SEPARATED
WHEN
SHE WALKED UP TO THE CASHIER. I HAD CHECKED ON PAINT PRICES
AND CAME BACK TO THE FRONT OF THE STORE. I NOTICED THE CART
HAD BEEN MOVED TO THE CUSTOMER SERVICE AREA. ASSUMING IT
WAS
CRD® or IARD(TM) System Report -- See notice regarding CRD Data on cover page.
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CRD® or IARD(TM) System
Current As Of:
Snapshot - FINRA Individual Database Extract
CRD® or IARD(TM) System Report provided to:
Request Submitted: 7/13/2011 2:41:23 PM

07/12/2011
RESEARCH
Page 19 of 21

Individual
2286331 - COLEMAN, ROBERT ANTHONY
Reportable.Events._
..... ____________ _
DRP Version

Criminal DRP

10/2005

PAID FOR AND ASSUMING MY WIFE HAD TO GO CHANGE THE BABY'S
DIAPER, I WALKED WITH THE SINK & FAUCET TO THE BATHROOM TO
MEET
HER WE THEN EXITED THE STORE BOTH THINKING THE PURCHASE

HAD
BEEN PAID FOR. EVENTUALLY WE EXPLAINED THAT THERE WAS A
MISUNDERSTANDING & THE CHARGE WAS DISMISSED.
Filing ID
8315644
Form (Fonn Version}
Filing Date
06/13/2001
Source
7556 - MORGAN STANLEY OW INC.
Disclosure Questions Answered
Criminal DRP

DRP Version

U5 (08/1999)

10/2005

1. Charges brought in:
2. Event disclosure detail:
A.

Date first
charged/Explanation:

B.

Event disclosure detail:

C.

Involve a felony:

D.

Current status:

Fina I

E.

Event status
date/Explanation:

02/03/1994

06/13/1993

3. Disposition disclosure detail:
4. Comment:
Regulator Archive and Z Records
«No Regulator Archive and Z Records found for this Individual.»
Legacy Disclosure
Occurrence 1
Incident Type X
Question Numbers
Filing ID - 06/13/1993
Updated By MANNINGJ
Details
3/1/99jm DOJ REPORT REC'D {121 04399} ARRESTED OR RECEIVED 6/13/93 AGENCY-SHERIFF'S OFFICE
CALDWELL, ID CHARGE - (1) GRAND THEFT DISPOSITION: UNKNOWN

CRD® or IARD(TM) System Report -- See notice regarding CRD Data on cover page.
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CRD® or IARD(TM) System
Current As Of:
Snapshot - FINRA Individual Database Extract
CRD® or IARD(TM) System Report provided to:
Request Submitted: 7/13/2011 2:41:23 PM

07/12/2011
RESEARCH
Page 20 of 21

Individual
2286331 - COLEMAN, ROBERT ANTHONY
Legacy-Disclosure- -- --- Incident Type Y4
Question Numbers 228
Filing U4 - 03/10/1994
Updated By P1 BARR
Details
JDS 7299-06194; Form U4; Amend 3; 8/D 07556
1. Questions: 228
2. Update: Yes
3. Initiated by: THE STATE OF IDAHO
4. Type of Event/Proceeding: CRIMINAL - DISTRICT COURT OF THETHIRD JUDICIAL DIST. OF STATE OF
IDAHO, CANYON COUNTY.
5. Date Initiated: JUNE 13, 1993
6. Docket/Case#: #CR93-04051
7. Allegations: GRAND THEFT- SINK AND FAUCET-VALUE $256.
8a. Current Status: DISMISSED
8b. Status Date: 02/03/94
8c. Results: DISMISSED
9. Summary: MY DAUGHTER, WIFE & I HAD GONE TO ERNST HOMECENTER. WE HAD PICKED OUT A SINK
& FAUCET. MY WIFE HAD TAKENTHE SINK & FAUCET TO THE FRONT CASHIER. WE HAD SEPARATED
WHENSHE WALKED UP TO THE CASHIER. I HAD CHECKED ON PAINT PRICESAND CAME BACK TO THE
FRONT OF THE STORE. I NOTICED THE CARTHAD BEEN MOVED TO THE CUSTOMER SERVICE AREA.
ASSUMING IT WASPAID FOR AND ASSUMING MY WIFE HAD TO GO CHANGE THE BABY'SDIAPER, I
WALKED WITH THE SINK & FAUCET TO THE BATHROOM TO MEETHER. WE THEN EXITED THE STORE
BOTH THINKING THE PURCHASE HADBEEN PAID FOR. EVENTUALLY WE EXPLAINED THAT THERE WAS
AMISUNDERSTANDING & THE CHARGE WAS DISMISSED.
10. Attachments: COPY OF INFORMATION FOR THE CRIME OF: GRANDTHEFT; AND, VERDICT OF THE
JURY
.
Filing U4 - 03/10/1994
Updated By P1MANDEL Details
1. Questions: 228
2. Update: Yes
3. Initiated by: THE STATE OF IDAHO
4. Type of Event/Proceeding: CRIMINAL - DISTRICT COURT OF THETHIRD JUDICIAL DIST. OF STATE OF
IDAHO, CANYON COUNTY.
5. Date Initiated: JUNE 13, 1993
6. Docket/Case#: #CR93-04051
7. Allegations: GRAND THEFT - SINK AND FAUCET - VALUE $256.
Ba. Current Status: DISMISSED
8b. Status Date: 02/03/94
Be. Results: DISMISSED
9. Summary: MY DAUGHTER, WIFE & I HAD GONE TO ERNST HOMECENTER. WE HAD PICKED OUT A SINK
& FAUCET. MY WIFE HAD TAKENTHE SINK & FAUCET TO THE FRONT CASHIER. WE HAD SEPARATED
WHENSHE WALKED UP TO THE CASHIER. I HAD CHECKED ON PAINT PRICESAND CAME BACK TO THE
FRONT OF THE STORE. I NOTICED THE CARTHAD BEEN MOVED TO THE CUSTOMER SERVICE AREA.
ASSUMING IT WASPAID FOR AND ASSUMING MY WIFE HAD TO GO CHANGE THE BABY'SDIAPER, I
WALKED WITH THE SINK & FAUCET TO THE BATHROOM TO MEETHER. WE THEN EXITED THE STORE
BOTH THINKING THE PURCHASE HADBEEN PAID FOR. EVENTUALLY WE EXPLAINED THAT THERE WAS
AMISUNDERSTANDING & THE CHARGE WAS DISMISSED.
10. Attachments: COPY OF INFORMATION FOR THE CRIME OF: GRANDTHEFT; AND, VERDICT OF THE
JURY
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CRD® or IARD(TM) System
Current As Of:
Snapshot - FINRA Individual Database Extract
CRD® or IARD(TM) System Report provided to:
Request Submitted: 7/13/2011 2:41:23 PM
Individual

07/12/2011
RESEARCH
Page 21 of 21

2286331 - COLEMAN, ROBERT ANTHONY

Le~-~C:¥.~iscl()SUre.

Incident Type Y5
Question Numbers
Filing U5 - 02/1311999
Updated By LOTFIA
Details
@2/13/99@ AMENDED U5 REC'D FROM DEAN WITTER REYNOLDS INC. WITH''YES" TO 13C2 AND A
RESPONSE TO 16A. *SEE U-4 RECORD FORDETAILS OF A CHARGE OF GRAND THEFT ON 6-13-93, FOUND
NOTGUILTY.
Incident Type X4
Question Numbers
Filing BO - 01/1211999
Updated By SMITHMAC
Details
1/12/99MS CORRESPONDENCE REC'D (1342-00699) FROM BROOKSTREETSECURITIES CORP. DISCLOSES
THE FOLLOWING (VERDICT OF THE JURY)DATED 212194 BY THE DISTRICT COURT OF THE 3RD DISTRICT
OFCANYON COUNTY, IDAHO, RE: CASE #CR93-4051, INDICATING THEFOLLOWING:WE, THE JURY
EMPANELED IN THE ABOVE-ENTITLED ACTION, FIND ASFOLLOWS:INTHE INFORMATION CHARGING THE
DEFENDANT WITH THE OFFENSE OFGRAND THEFT ON THE 13TH DAY OF JUNE, 1993, WE FIND
THEDEFENDANT:NOT GUILTY.DOCUMENT SIGNED BY FOREMAN AND COURT CLERK
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Kimbell D. Gourley/ISB #3578
Erika P. Judd/ISB #8241
TROUT+ JONES +GLEDHILL +FUHRMAN+ GOURLEY, P.A.
The 9th & Idaho Center
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
Email: kgourley@idalaw.com
Attorney for Plaintiffs

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

PROFITS PLUS CAPITAL
MANAGEMENT, L.L.C., a Delaware
limited liability company; and DOLLARS
AND SENSE GROWTH FUND, LP, a
Delaware limited partnership; and
ROBERT COLEMAN, an individual,

)
) Case No.: CVOC 1014540
)
) PLAINTIFFS/COUNTERDEFENDANTS'
) RESPONSES TO
DEFENDANTS/COUNTERCLAIMANTS'
~ SECOND
SET OF DISCOVERY
)
Plaintiffs,
)
vs.
)
)
JEFFREY PODESTA, an individual; and )
STREET SEARCH, L.L.C., a New Jersey )
)
limited liability company,
)
)
Defendants.

~~~~~~~~~-)

JEFFREY PODESTA, an individual; and )
STREET SEARCH, L.L.C., a New Jersey )
)
limited liability company,
)
)
Counterclaimants,
)
)
vs.
)
)
_P_RO~Fl_T_S_P_LU_S~CA_P_l_TA_L~~~~~>
PLAINTIFFS/COUNTERDEFENDANTS' RESPONSES TO
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MANAGEMENT, L.L.C., a Delaware
)
limited liability company; and STREET
)
SEARCH DOLLARS AND SENSE
)
GROWTH FUND, LP, a Delaware limited )
partnership; f/n/a DOLLARS AND SENSE ~
GROWTH FUND, LP, a Delaware limited
partnership; and ROBERT COLEMAN, an~
individual,
)
)
Counterdefendants.
)
COME NOW the Plaintiffs/Counterdefendants, by and through their
counsel of record, Trout• Jones• Gledhill• Fuhrman• Gourley, P.A., and hereby
respond to Defendants/Counterclaimants' Second Set of Discovery Requests as
follows:
GENERAL OBJECTIONS
1.

Plaintiffs/Counterdefendants have not completed their investigation

and discovery nor their preparation for trial. All responses are based only upon
such information and documents as are presently available and specifically
known to Plaintiffs/Counterdefendants. The following Responses are made in an
effort to supply as much factual information and as much specification of legal
contentions as is presently known, but should in no way be to the prejudice of
Plaintiffs/Counterdefendants in relation to further discovery, research or analysis.
Further discovery, independent investigation, legal research, expert
consultation and analysis may supply additional facts, and establish entirely new
factual conclusions or legal contentions, all of which may lead to substantial
additions to, changes in, and variations from the Responses set forth below. The
following

Responses

are

therefore

given

without

prejudice

to

Plaintiffs/Counterdefendants' right to amend the Response as necessary.
PLAINTIFFS/COUNTERDEFENDANTS' RESPONSES TO
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Furthermore,

the

following

responses

are

given

without

prejudice

to

Plaintiffs/Counterdefendants' right to present at trial further documentary or oral
evidence not yet obtained or completed.
2.

Plaintiffs/Counterdefendants object to the Demand to the extent

that it seeks information and/or documents which are a matter of public
knowledge of Defendants/Counterclaimants or their agents, or are otherwise
equally available to Defendants/Counterclaimants.
3.

Plaintiffs/Counterdefendants objects to the Demand to the extent it

calls for information protected by the attorney-client privilege or attorney work
product doctrine and/or any similar privilege or doctrine.

Accordingly,

Plaintiffs/Counterdefendants construct the Demand as not calling for such
information.
4.

Each response is given subject to all appropriate objections

(including but not limited to, objections of relevancy, materiality, authenticity and
admissibility) which will require the exclusion or limitation of any statement
contained or document referred to herein if the statement were made or the
document were offered in court. All such objections and grounds therefore are
reserved and may be interposed at the time of trial. Except for the facts explicitly
admitted herein, no admission of any nature whatsoever is to be implied or
inferred.
5. These General Objections are incorporated by this reference to each
discovery response below.

PLAINTIFFS/COUNTERDEFENDANTS' RESPONSES TO
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INTERROGATORIES

INTERROGATORY N0.18: Please identify each and every entity,
including but not limited to, corporations, partnerships, limited liability companies,
limited liability partnerships, which Robert Coleman is currently, or was
previously, an owner, director, member, manager, co-owner, owner, and/or
representative or agent in any capacity, his title, the date(s) of his affiliation with
the same; and the nature and/or purpose of the business and/or entity.
RESPONSE: Plaintiffs object to this request to the extent Defendants
seek proprietary and confidential information. Plaintiffs have already disclosed
that Mr. Coleman has an interest in Profits Plus Capital Management, LLC, Gold
Silver Vault, LLC, and that Profits Plus Capital Management, LLC, is the general
partner of Dollars and Sense Growth Fund, LP. In addition, Bob Coleman is a
registered representative with Golden Beneficial Securities.
INTERROGATORY NO. 19: Please identify the total amount of damages
the Plaintiffs are seeking and the basis therefore.
RESPONSE: Plaintiffs seek to recover any and all sums previously paid
to Jeffrey Podesta and Steven Du Pont, including, but not limited to:
a. $31,448.43 paid to Jeffrey Podesta
b. $10,000 paid to Steven Du Pont
c. Costs incurred to change the name of the Limited Partnership,
twice for a total cost of $600.00.
In addition, Plaintiffs seek to recover any and all consequential and
incidental damages suffered such as, but not limited to, lost investors.
PLAINTIFFS/COUNTERDEFENDANTS' RESPONSES TO
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Discovery is ongoing and Plaintiffs will supplement this response as
additional information becomes available.
INTERROGATORY NO. 20: If you contend that Mr. Podesta lacked the
requisite state or federal credentials, registrations or licenses to market or solicit
the sale of limited partnership interests in the Street Search Dollars and Sense
Fund, LP, please identify by citation any statues, rules, and/or regulations (State
and Federal) that you allege contradicts or refutes Jeffrey Podesta's assertion
that "As the President and CEO I am free to solicit investors relating to
investment in the Street Search Dollars and Sense Growth Fund because of my
relationship with the Issuer"
RESPONSE: Plaintiffs object to this request to the extent Defendants
seek or may be deemed to seek information which is protected from disclosure
by attorney-client or other privilege, as attorney work-product, as material
prepared in anticipation of litigation or trial, or as containing mental impressions,
conclusions, opinions, or legal theories of one or more of defendant's attorneys.
In addition, that statutes, rules, and/or regulations, including but not limited to
FINRA Rules and By-Laws; Idaho Code§§ 30-14-201 et seq and 30-14-401 et
seq; Idaho Administrative Code, 12.01.08; and Code of Federal Regulations§§
275 and 240, which may apply are equally available to Defendants.
INTERROGATORY NO. 21: Please identify the facts upon which you
allege that Jeffrey Podesta or Jeffrey Podesta on behalf of Street Search, LLC
committed fraud, including, but not limited to: the date of the alleged
communication; the form, substance and specific wording of the representation;
PLAINTIFFS/COUNTERDEFENDANTS' RESPONSES TO
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the basis for your allegation that any representation was false; the facts that
evidence Coleman's or Profits Plus' reliance; and the specific damages Coleman
or Profits Plus claims to have suffered as a result of the alleged false
representation.
RESPONSE: First, please see the various affidavits of Jeffrey Podesta
and Robert Coleman filed in this matter.

Podesta and/or Street Search made oral and written representations to
Profits Plus, including, but not limited to, that (i) they could generate or originate
investors to make substantial investments in Dollars and Sense, (ii) they had the
proper licensing, approvals, and/or authorizations to market, solicit, and contact
potential investors and recommend that such investors invest in Dollars and
Sense,(iii) Steven DuPont was an officer and agent of Street Search, (iv) Steven
DuPont was meeting with Russian investors regarding Dollars and Sense, (v)
Podesta normally received $25,000.00 per month for his marketing efforts from
similar companies, and (vi) Street Search through Podesta and DuPont would
originate $100-million in investments into Dollars and Sense (collectively the
"Representations").
The aforementioned representations were false because Podesta and/or
Street Search could not perform the above listed-services without the required
licenses, which Podesta and/or Street Search knew or should have known.

PLAINTIFFS/COUNTERDEFENDANTS' RESPONSES TO
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In addition, but for the false Representations of Podesta and/or Street
Search, Profits Plus would not have (i) changed the name of Dollars and Sense,
(ii) identified Podesta as a potential officer of Dollars and Sense, (iii) affiliated
with Podesta or Street Search, (iv) paid any funds to Podesta or Street Search,
(v) paid any funds to Steven DuPont, (vi) would not have entered into a
relationship with Steven DuPont, (vi) identified Podesta on any materials issued
by or on behalf of Dollars and Sense, and (vii) allowed Podesta or Street Search
to market to potential investors Dollars and Sense.
As a result of the aforementioned fraudulent statements, Plaintiffs have
suffered damages. See Response to Interrogatory No. 19.

See also attached emails that have been previously produced and Bate
stamped: PPCM006378-80 dated May 1, 2009; PPCM006394-96 dated May 1,
2009; PPCM006281 dated May 7, 2009; PPCM006390-92 dated June 3, 2009;
PPCM006381 dated July 21, 2009; PPCM008883-84 dated July 23, 2009;
PPCM008868-70 dated September 3, 2009; PPCM006426 dated September 5,
2009; PPCM001068 dated September 8, 2009; PPCM006420 dated September
29, 2009 and attachment PPCM006173; PPCM006347 dated November 5, 2009;
PPCM006474 dated November 10, 2009; PPCM006407 dated December 23,
2009; PPCM006422-25 dated March 2, 2010.
REQUEST FOR PRODUCTION
REQUEST FOR PRODUCTION NO. 25: Please provide full and
complete copies of all "accounting transactional and tax documents' that Brian
PLAINTIFFS/COUNTERDEFENDANTS' RESPONSES TO
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)

Zucker, Robert Calamunci, or Zucker and Associates, P.A. have prepared "in
relation to Dollars and Sense Growth Fund."
RESPONSE: Plaintiffs object to this request on the basis that Defendants
seek information which is protected from disclosure by accountant-client or other
privilege.
REQUEST FOR PRODUCTION NO. 26: Please provide full and
complete copies of all documents that Jason Gray reviewed while auditing the
accounting records and tax records for Street Search Dollars and Sense Growth
Fund, LP.
RESPONSE: Plaintiffs object to this request on the basis that Defendants
seek information which is proprietary and confidential.
REQUEST FOR PRODUCTION NO. 27: Please provide a copy of each
and every document relating to the issuance of any professional, broker, and/or
securities licenses to Robert Coleman or Profits Plus, the revocation and/or
suspension of any such licenses, and the reinstatement, if applicable, of any
such licenses.
RESPONSE: See attached FINRA report, Bate #PPCM009385 PPCM009406.
REQUEST FOR PRODUCTION NO. 28: Please provide a copy of each
and every document evidencing a trade or transaction concerning the sale or
repurchase of any limited partnership shares in Street Search Dollars and Sense
Growth Fund, LP that Coleman or Profits Plus processed through Golden
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Beneficial Securities, S8SO San Felipe, Suite 111, Houston, Texas 770S7 or any
other SEC registered Broker/Dealer.
RESPONSE: Plaintiffs/Counterdefendants believe they have produced all
documents that they have that are responsive to this request. Philip Wrigley was
the only party to invest in the 'Street Search' Dollars and Sense Growth Fund.
REQUEST FOR PRODUCTION NO. 29: Please provide a complete
copy of each and every Form U4 and/or each and every amendment, license, or
initial to the Form US that Robert Coleman filed with FINRA and any other
agency, state, federal, for the years 2006, 2007, 2008, 2009, 2010, and 2011.
RESPONSE: Plaintiffs object to this request to the extent it is overly
broad. The only years in question are 2009, 2010, and 2011. In addition, the U4
filed in June 2009 and the U4 filed in July 2009 were submitted by Golden
Beneficial Securities Corporation, not Plaintiffs. Without waiving said objection,
Plaintiffs are gathering this information and will produce the documents
responsive to this request when all of the information is available.
REQUEST FOR PRODUCTION NO. 30: Please provide a complete copy
of each and every Form US and/or each and every amendment, license, or initial
to the Form US that Robert Coleman filed with FINRA and any other agency,
state, federal, for the years 2006, 2007, 2008, 2009, 2010, 2011.
RESPONSE: There are no documents responsive to this request.
REQUEST FOR PRODUCTION NO. 31: Please provide a complete copy
of the CRD/IARD "Snapshot", provide by FINRA, for Robert Coleman, The
appropriate Request Form is attached hereto as Exhibit A.

PLAINTIFFS/COUNTERDEFENDANTS' RESPONSES TO
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RESPONSE: Please see attached FINRA Report, Bates #PPCM009385PPCM009406.
REQUEST FOR PRODUCTION NO. 32: Please produce a copy of the
articles, operating agreement, and Delaware and Idaho filing documentation
regarding the current entity status for Profits Plus Capital Management, LLC.
RESPONSE: Please see documents attached hereto as Bates Nos.
PPCM008298, PPCM008299; PPCM008300;PPCM008303; PPCM008304;
PPCM00923; PPCM008307; PPCM008308; PPCM008309; PPCM008310;
PPCM008311; PPCM009380-PPCM009381; PPCM009436-PPCM009441. In
addition, to the extent Defendants have previously requested the same, included
in the aforementioned documents are the Delaware and Idaho filing
documentation regarding the current entity status for Dollars and Sense Growth
Fund, LP.
REQUEST FOR PRODUCTION NO. 33: Please produce a copy of all
documents which reflect communications, including but not limited to,
correspondence, e-mails, letters and or telephone records between any of the
Plaintiffs and Brian Zucker.
RESPONSE: Plaintiffs object to this request on the basis that Defendants
seek information which is protected from disclosure by accountant-client or other
privilege.
REQUEST FOR PRODUCTION NO. 34: Please produce a copy of all
documents which reflect communications, including but not limited to,
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correspondence, e-mails, letters, and or telephone records, between any of the
Plaintiffs and Norm Merens.
RESPONSE: There are no documents responsive to this request.
REQUEST FOR PRODUCTION NO. 35: Please produce a copy of all
documents which reflect communications, including but not limited to,
correspondence, e-mails, letters, and or telephone records, between any of the
Plaintiffs and Robert Calamunci.
RESPONSE: Plaintiffs object to this request on the basis that Defendants
seek information which is protected from disclosure by accountant-client or other
privilege.
REQUEST FOR PRODUCTION NO. 36: Please produce a copy of all
documents which reflect communications, including but not limited to,
correspondence, e-mails, letters, and or telephone records, between any of the
Plaintiffs and Scott Ritcey.
RESPONSE: There are no documents responsive to this request.
REQUEST FOR PRODUCTION NO. 37: Please produce a copy of all
documents which reflect communications, including but not limited to,
correspondence, e-mails, letters, and or telephone records, between any of the
Plaintiffs and Harry Schultz.
RESPONSE: There are no documents responsive to this request.
REQUEST FOR PRODUCTION NO. 38: Please produce a copy of all
documents which reflect communications, including but not limited to,
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correspondence, e-mails, letters, and or telephone records, between any of the
Plaintiffs and Jason Grey.
RESPONSE: Plaintiffs object to this request on the basis that Defendants
seek information which is protected from disclosure by accountant-client or other
privilege.
REQUEST FOR PRODUCTION NO. 39: Please produce a copy of all
documents which reflect communications, including but not limited to,
correspondence, e-mails, letters, and or telephone records, between any of the
Plaintiffs and Jack Mallon.
RESPONSE: See documents previously produced with Bates
#PPCM004996-PPCM005127; #PPCM006246; and #PPCM006319PPCM006321.
REQUEST FOR PRODUCTION NO. 40: Please produce a copy of all
documents which reflect communications, including but not limited to,
correspondence, e-mails, letters, and or telephone records, between any of the
Plaintiffs and Kurt Merritt.
RESPONSE: Please see attached documents with Bates #
PPCM009442-PPCM009479
REQUEST FOR PRODUCTION NO. 41: Please produce a copy of all
documents which reflect communications, including but not limited to,
correspondence, e-mails, letters, and or telephone records, between any of the
Plaintiffs and Judy Calhoun.
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RESPONSE: Please see previously produced e-mail attached hereto as
Bates #PPCM006520.
REQUEST FOR PRODUCTION NO. 42: Please produce a copy of all
documents which reflect communications, including but not limited to,
correspondence, e-mails, letters, and or telephone records, between any of the
Plaintiffs and Steve Fry.
RESPONSE: There are no documents responsive to this request.
REQUEST FOR PRODUCTION NO. 43: Please produce a copy of all
documents which reflect communications, including but not limited to,
correspondence, e-mails, letters, and or telephone records, between any of the
Plaintiffs and Terry Brodt.
RESPONSE: There are no documents responsive to this request.
REQUEST FOR PRODUCTION NO. 44: Please produce a copy of all
documents which reflect communications, including but not limited to,
correspondence, e-mails, letters, and or telephone records, between any of the
Plaintiffs and Paul Boyd.
RESPONSE: There are no documents responsive to this request.
REQUEST FOR PRODUCTION NO. 45: Please produce the uniform
"Form ADV, Part 1" and "Form ADV, Part 2" used by Robert Coleman to register
with both the Securities and Exchange Commission (SEC) and any state
securities authorities.
RESPONSE: Please see attached documents that have been Bate
stamped #PPCM009316-PPCM009349 and #PPCM9407-PPCM009435.
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REQUEST FOR PRODUCTION NO. 46: Please produce a copy of the
tax records for Profits Plus Capital Management, LLC between the years 2000 to
current.
RESPONSE: Plaintiffs object to this Request for Production on the basis
that the information sought is confidential and proprietary and unduly broad.
Defendant Street Search contends that it is entitled to 50% of the management
and incentive fees paid by the Limited Partnership to Profits Plus Capital
Management, LLC. The total management and incentive fees for the years
2009, 2010, and 2011, has already been provided and will be updated as
additional information becomes available.
REQUEST FOR PRODUCTION NO. 47: Please produce a copy of tax
records for Robert Coleman, between the years 2000 to current.
RESPONSE: Plaintiffs object to this Request for Production on the basis
that the information sought is confidential and proprietary and unduly broad.
Defendant Street Search contends that it is entitled to 50% of the management
and incentive fees paid by the Limited Partnership to Profits Plus Capital
Management, LLC. The total management and incentive fees for the years
2009, 2010, and 2011, has already been provided and will be updated as
additional information becomes available.
REQUEST FOR PRODUCTION NO. 48: Please produce a copy of the
documents, statues, rules, and/or regulations (State and Federal) that you allege
contradicts or refutes Jeffrey Podesta's assertion that "As the President and CEO
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I am free to solicit investors relating to investment in the Street Search Dollars
and Sense Growth Fund because of my relationship with the issuer".
RESPONSE: Plaintiffs object to this request to the extent Defendants
seek or may be deemed to seek information which is protected from disclosure
by attorney-client or other privilege, as attorney work-product, as material
prepared in anticipation of litigation or trial, or as containing mental impressions,
conclusions, opinions, or legal theories of one or more of defendant's attorneys.
In addition, that statutes, rules, and/or regulations, including but not limited to
FINRA, Idaho Code, Idaho Administrative Code, and the Code of Federal
Regulations, which may apply are equally available to Defendants.
DATED this

JL# day of August, 2011.
TROUT+ JONES +GLEDHILL +FUHRMAN+
GOURLEY, P.A.

E~~
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VERIFICATION
STATE OF IDAHO )
: SS.

County of Ada

)

ROBERT COLEMAN, being first duly sworn, deposes and says:

That he is the Managing Member of Profits Plus Capital Management,
L.L.C., one of the Plaintiffs herein, that he has read the foregoing document, knows
the contents thereof, and believes the same to be true and correct to the best of his

information, knowledge and belief.

OBERT COLEMAN

SUBSCRIBED AND SWORN to before me this

2011.

BRICE A. HARTVIGSEN
NOtary PUl>llC
Sute of Idaho

f~

day of August,

Notary Public for Idaho
Residing at ( (,?e-- "Ff.t~ t
Commission expires: 5 )c,,. (v ¢-<> r
7

z
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the

~day of August, 2011, a true and

correct copy of the foregoing document was served as follows:
Eric R. Clark
CLARK & ASSOCIATES, ATTORNEYS
PO Box2504
Ea le, ID 83616

[ ] First Class Mail
[ ] Hand Delivery
[ ] Facsimile
Overni ht Delive
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RESPONSIVE TO RFP #27 & #31
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Notice
CRD® or IARD(TM) Information: This report contains information from the CRD (Central Registration Depository)
system, or the IARD system (Investment Advisers Registration Depository), which are operated by FINRA, a national
securities association registered under the Securities Exchange Act of 1934. The CRD system primarily contains
information submitted on uniform broker-dealer and agent registration forms and certain other information related to
registration and licensing. The IARD system primarily contains information submitted on uniform investment adviser and
agent registration forms and certain other information related to registration and licensing. The information on Uniform
Forms filed with the CRD or IARD is deemed to have been filed with each regulator with which the applicant seeks to be
registered or licensed and shall be the joint property of the applicant and such regulators. The compilation constituting th€
CRD database as a whole is the property of FINRA. Neither FINRA nor a participating regulator warrants or guarantees
the accuracy or the completeness of the CRD or IARD information. CRD information consists of reportable and nonreportable information.
FINRA operates the CRD system in its capacity as a registered national securities association and pursuant to an
agreement with the North American Securities Administrators Association, Inc. (NASAA).
·
FINRA operates the IARD system as a vendor pursuant to a contract with the Securities and Exchange Commission and
undertakings with NASAA and participating state regulators.
Reportable Information: Information that is required to be reported on the current version of the uniform registration
forms.
Non-Reportable Information: Information that is not currently reportable on a uniform registration form. Information
typically is not reportable because it is out-of-date; it was reported in error; or some change occurred either in the
disposition of the underlying event after it was reported or in the question on the form that elicited the information.
Although not currently reportable, this information was once reported on a uniform form and, consequently, may have
become a state record. Users of this information should recognize that filers have no obligation to update non-reportable
data; accordingly, it may not reflect changes that have occurred since it was reported.
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2286331 - COLEMAN, ROBERT ANTHONY

Administrative Information
Composite Information
Full Legal Name

COLEMAN, ROBERT ANTHONY

State of Residence

ID

Active Employments
Current Employer

GOLDEN BENEFICIAL SECURITIES CORPORATION(48029)

Firm Main Address

5850 SAN FELIPE
SUITE 111
HOUSTON
TX, UNITED STATES
77057

Firm Mailing Address

5850 SAN FELIPE
SUITE111
HOUSTON
TX, USA
77057

Business Telephone#

713/781-9708

Independent Contractor

Yes

Office of Employment Address
CRD
Branch#

NYSE Branch Firm Billing
Code#
Code

Registered Private
Address Address
Location? Residence? Start Date End Date

BD Main

HK61
No
Yes
Address 70413TH AVENUE SOUTH
NAMPA, ID 83651 UNITED STATES
Yes
No

Type of
Office

0210212006

Located At

01/15/2006

Supervised Frorr

Address 5850 SAN FELIPE, SUITE 111
HOUSTON, TX 77057 UNITED STATES

Reportable Disclosures?

Yes

Statutory Disqualification?

BLNK

Registered With Multiple Firms?

No

Material Difference in Disclosure?

No

Registrations with Current Employer(s)
From 01/15/2006 To
Present
Regulator
Registration Category
ET
FINRA
GP
FINRA
GS
FINRA
AG
ID
AG
MD
ET
NOX

GOLDEN BENEFICIAL SECURITIES CORPORATION(48029)
Status Date
Registration Status
Approval Date
0210812006
APPROVED
02/01/2006
APPROVED
0210812006
02/01/2006
02/08/2006
APPROVED
02/01/2006
APPROVED
02/02/2006
0210212006
APPROVED
02/02/2006
0210212006
APPROVED
0712912006
07112/2006

CRD® or IARD(TM) System Report -- See notice regarding CRD Data on cover page.
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2286331 - COLEMAN, ROBERT ANTHONY

Administrative Information
Registrations with Current Employer(s)
Regulator
Registration Category
NQX
GP
NQX
GS

Status Date
07/29/2006

0712912006

Registration Status
APPROVED
APPROVED

Approval Date
07112/2006
0711212006

Registrations with Previous Employer(s)
From 0412012004 To 11/22/2005 ELECTRONIC TRADING GROUP, LLC(37453}
Reason for Termination
Voluntary
Termination Comment
Regulator
Registration Category
Status Date
Registration Status
TERMED
11/23/2005
ARCA
GS
TERMED
AG
11/23/2005
AZ
11/23/2005
TERMED
AG
CA
TERMED
ET
11/23/2005
FINRA
11/23/2005
TERMED
FINRA
GP
11/23/2005
TERMED
GS
FINRA
TERMED
11/23/2005
AG
ID
11/23/2005
TERMED
AG
MD
11/23/2005
TERMED
AG
WI

Approval Date

0412012004
04/20/2004

0412012004
0512512004
0412012004
0412012004
04/20/2004

0412012004
0512312005

From 06/12/2001 To 04/21/2004 MUTUAL SECURITIES, INC.(13092)
Voluntary
Reason for Termination
Termination Comment
Registration Category
Status Date
Registration Status
Regulator
TERMED
AG
0412212004
AZ
TERMED
0412212004
AG
CA
TERMED
0412212004
GP
Fl NRA
TERMED
GS
0412212004
FINRA
0412212004
TERMED
AG
ID
TERMED
04/22/2004
AG
MD
12/31/2003
TERMED
AG
OR
TERMED
AG
12/31/2003
UT

Approval Date
12/13/2001
06/12/2001
01/23/2002
06/12/2001
06/12/2001
06/12/2001
06/12/2001
01/07/2002

From 01/05/1998 To 06/06/2001 BROOKSTREET SECURITIES CORPORATION(14667)
Voluntary
Reason for Termination
Termination Comment
Registration Category
Status Date
Registration Status
Regulator
06/07/2001
TERMED
AG
AZ
TERMED
AG
06/07/2001
CA
TERMED
06/07/2001
AG
co
TERMED
06/07/2001
GS
FINRA
12/31/1999
TERMED
AG
IA
TERMED
06/07/2001
AG
ID
TERMED
AG
12/3111999
IL
06/07/2001
TERMED
AG
MD
12/31/1999
TERMED
AG
NC
TERMED
AG
12/31/1999
NJ

Approval Date
01/29/1999
01/28/1999
02/02/1999
01/12/1999
01/29/1999
01/14/1999
02/04/1999
02/02/1999
02/01/1999
02/02/1999

CRD® or lARD(TM) System Report -- See notice regarding CRD Data on cover page.
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2286331 • COLEMAN, ROBERT ANTHONY

Administrative Information
Registrations with Previous Employer(s)
Regulator
Registration Category
NV
AG
NY
AG
OR
AG
UT
AG
VA
AG
WA
AG

Registration Status
TERMED
TERMED
TERMED
TERMED
TERMED
TERMED

Approval Date
02/1111999
02/25/1999
02/02/1999
02/01/1999
01/28/1999
01/28/1999

From 02/03/1993 To 12/31/1998 DEAN WITTER REYNOLDS INC.(7556)
Reason for Termination
Voluntary
Termination Comment
Status Date
Registration Status
Regulator
Registration Category
AK
AG
12/31/1997
TERMED
01/19/1999
TERMED
AMEX
GS
01/1911999
TERMED
ARCA
GS
01/19/1999
TERMED
AZ
AG
TERMED
01/19/1999
CA
AG
01/19/1999
TERMED
CBOE
GS
TERMED
AG
01/19/1999
TERMED
FINRA
01/19/1999
GS
12/31/1996
TERMED
AG
FL
01/19/1999
TERMED
IA
AG
01/19/1999
TERMED
AG
ID
TERMED
AG
01/19/1999
IL
TERMED
AG
01/19/1999
MD
12/31/1996
TERMED
AG
MN
12/31/1997
TERMED
AG
MO
AG
12/31/1994
TERMED
MT
TERMED
AG
01/19/1999
NC
01/19/1999
TERMED
NJ
AG
01/19/1999
TERMED
AG
NV
01/19/1999
TERMED
NY
AG
TERMED
GS
01/19/1999
NYSE
AG
12/31/1996
TERMED
OH
01/19/1999
TERMED
AG
OR
01/19/1999
TERMED
PHLX
GS
AG
12/31/1995
TERMED
SC
AG
12/31/1997
TERMED
TX
AG
01/19/1999
TERMED
UT
01/19/1999
TERMED
VA
AG
WA
AG
01/19/1999
TERMED

Approval Date
01/15/1997
03/03/1993
03/03/1993
08/09/1993
10/01/1993
03/03/1993
02/17/1995
03/0311993
02/22/1995
04/11/1994
03/08/1993
01/28/1997
05/11/1993
09/1211995
03/0211995
07/19/1994
06/14/1996
01/21/1997
06/19/1997
05/07/1993
03/03/1993
09/26/1995
09/03/1993
10116/1993
01/18/1995
01111/1995
06/0711994
10/2411997
09/28/1993

Status Date
12/31/1999
12/31/1999
06/07/2001
06/07/2001
12/31/1999
06/07/2001

co

From 09/30/1992 To 02/03/1993 IDS LIFE INSURANCE COMPANY(6321)
Reason for Termination
Voluntary
Termination Comment
CRD® or IARD(TM) System Report -- See notice regarding CRD Data on cover page.
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2286331 - COLEMAN, ROBERT ANTHONY

Administrative Information
Registrations with Previous Employer(s)
Regulator
Registration Category
GS
FINRA

Status Date
02/09/1993

Registration Status
TERMED

From 09/30/1992 To 02/03/1993 AMERICAN EXPRESS FINANCIAL ADVISORS INC.(6363)
Voluntary
Reason for Termination
Termination Comment
Status Date
Registration Status
Regulator
Registration Category
02/09/1993
TERMED
GS
FINRA
02/09/1993
TERMED
ID
AG

Approval Date
10113/1992

Approval Date
10/13/1992
10/1411992

Legacy Registrations
BROOKSTREET SECURITIES CORPORATION(14667)

Firm Name
Regulator

Registration Filing Date
Category

Status Date

Legacy Registration
Status

AZ

AG

01/27/1999

01/29/1999

APPROVED

CA

AG

01/27/1999

01/28/1999

APPROVED

co

AG

01/27/1999

02/02/1999

APPROVED

IA

AG

01/27/1999

01/29/1999

APPROVED

ID

AG

01/08/1999

01114/1999

APPROVED

IL

AG

01/2711999

02/04/1999

APPROVED

MD

AG

01/27/1999

02/02/1999

APPROVED

NASO

GS

01/08/1999

01/12/1999

APPROVED

NC

AG

01/27/1999

02/01/1999

APPROVED

NJ

AG

01/27/1999

02/0211999

APPROVED

NV

AG

01/27/1999

02/11/1999

APPROVED

NY

AG

01/27/1999

02/25/1999

APPROVED

OR

AG

01/27/1999

02/02/1999

APPROVED

UT

AG

01/27/1999

02/01/1999

APPROVED

VA

AG

01/27/1999

01/28/1999

APPROVED

WA

AG

01/27/1999

01/28/1999

APPROVED

Deficiences

DEAN WITTER REYNOLDS INC.(7556)

Firm Name
Regulator

Registration
Category

Filing Date

Status Date

Legacy Registration
Status

AK

AG

01/15/1997

12/31/1997

TERMED

ASE

GS

03/03/1993

01119/1999

TERMED

AZ

AG

08/09/1993

12/31/1994

TERMED

Deficiences

CRD® or IARD(TM) System Report -- See notice regarding CRD Data on cover page.
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2286331 ·COLEMAN, ROBERT ANTHONY

Administrative Information
Legacy Registrations
Status Date

AZ

Registration Filing Date
Category
AG
04/26/1995

01/19/1999

Legacy Registration
Status
TERMED

CA

AG

10/01/1993

01/19/1999

TERMED

CBOE

GS

03/03/1993

01/19/1999

TERMED

co

AG

02/17/1995

01/19/1999

TERMED

FL

AG

02/22/1995

12/31/1996

TERMED

IA

AG

04/11/1994

01/19/1999

TERMED

ID

AG

03/08/1993

01/19/1999

TERMED

IL

AG

01/28/1997

01/19/1999

TERMED

MO

AG

05/11/1993

01/19/1999

TERMED

MN

AG

09/12/1995

12/31/1996

TERMED

MO

AG

03/02/1995

12/31/1997

TERMED

MT

AG

07119/1994

12/31/1994

TERMED

NASO

GS

03/03/1993

01/19/1999

TERMED

NC

AG

06/14/1996

01/19/1999

TERMED

NJ

AG

01/21/1997

01/19/1999

TERMED

l\JV

AG

06/19/1997

01/19/1999

TERMED

NY

AG

04/18/1995

01/19/1999

TERMED

NY

AG

05/07/1993

12/31/1994

TERMED

NYSE

GS

03/03/1993

01/19/1999

TERMED

OH

AG

09/26/1995

12/31/1996

TERMED

OR

AG

09/03/1993

01/19/1999

TERMED

PHLX

GS

10/16/1993

01/19/1999

TERMED

PSE

GS

03/03/1993

01/19/1999

TERMED

SC

AG

01/18/1995

12/31/1995

TERMED

TX

AG

01/11/1995

12/31/1997

TERMED

UT

AG

02/07/1995

01/19/1999

TERMED

UT

AG

06/07/1994

12/31/1994

TERMED

VA

AG

10/24/1997

01/19/1999

TERMED

WA

AG

09/28/1993

01/19/1999

TERMED

Regulator

Firm Name

Deficiences

IDS LIFE INSURANCE COMPANY(6321)

CRD® or IARD(TM) System Report -- See notice regarding CRD Data on cover page.
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2286331 ·COLEMAN, ROBERT ANTHONY

Administrative Information
Legacy Registrations
Regulator

Registration Filing Date
Category

Status Date

Legacy Registration
Status

NASO

GS

02/09/1993

TERMED

10/13/1992

Deficlences

IDS FINANCIAL SERVICES INC.(6363)

Firm Name
Regulator

Registration Filing Date
Category

Status Date

Legacy Registration
Status

ID

AG

10114/1992

02/09/1993

TERMED

NASO

GS

10/13/1992

02/09/1993

TERMED

Deficiences

CRD® or IARD(TM) System Report -- See notice regarding CRD Data on cover page.
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2286331 - COLEMAN, ROBERT ANTHONY

Administrative Information
Professional Designations
«No Professional Designations found for this Individual.»
Employment History
From

01/2006

To

Present

Name

GOLDEN BENEFICIAL SECURITIES CORPORATION

Location

NAMPA, ID, USA

Position

RR

Investment Related
From

04/2004

To

11/2005

Name

ELECTRONIC TRADING GROUP, LLC

Location

NAMPA, ID

Position

REG REP

Investment Related
From

06/2001

To

04/2004

01/1998

To

06/2001

MUTUAL SECURITIES, INC.

Location

NAMPA, ID, USA

Position

REGISTERED REPRESENTATIVE

02/1993

To

12/1998

BROOKSTREET SECURITIES CORPORATION

Location

BOISE, ID

Position

NOT PROVIDED

09/1992

To

0211993

DEAN WITTER REYNOLDS INC.

Location

BOISE, ID

Position

NOT PROVIDED

09/1992

To

02/1993

Name

AMERICAN EXPRESS FINANCIAL ADVISORS INC.
BOISE, ID

Position

NOT PROVIDED

05/1989

To

11/1992

Yes

Name

IDS LIFE INSURANCE COMPANY

Location

BOISE, ID

Position

NOT PROVIDED

Investment Related
From

Yes

Location

Investment Related
From

Yes

Name

Investment Related
From

Yes

Name

Investment Related
From

Yes

Name

Investment Related
From

Yes

Yes

Name

APPEARANCE PLUS

Location

NAMPA. ID

Position

OTHER - OWNER

CRD® or IARD(TM) System Report -- See notice regarding CRD Data on cover page.
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2286331 - COLEMAN, ROBERT ANTHONY

Administrative Information
Employment History
Investment Related
From

06/1992

To

09/1992

Name

UNEMPLOYED

Location

NAMPA, FL

Position

OTHER - NIA

Investment Related
From

03/1991

To

05/1992

09/1987

To

05/1992

MT. WASHINGTON PEDIATRIC HOSPITAL

Location

BALTIMORE, MD

Position

OTHER - ACCOUNTING TECHNICIAN

07/1990

To

02/1991

TOWSON STATE UNIVERSITY

Location

BALTIMORE, MD

Position

OTHER - FULL TIME STUDENT/SIGN CHANGER

05/1990

07/1990

To

No

Name

INTERNATIONAL TEST CORPORATION

Location

BALTIMORE, MD

Position

OTHER - AUDITOR

Investment Related
From

No

Name

Investment Related
From

No

Name

Investment Related
From

No

No

Name

LEGA SUR SOCIETY

Location

BALTIMORE, MD

Position

OTHER - CUSTOMER REPRESENTATIVE

Investment Related

No

Office of Employment History
From

01/2006

To

Name

GOLDEN BENEFICIAL SECURITIES CORPORATION(48029)

Independent Contractor

Present

Yes

Office of Employment Address
CRD
Branch#

NYSE Branch Firm Billing
Code#
Code
HK61

Registered Private
Address Address
Location? Residence? Start Date End Date

Type of
Office

No

0210212006

Located At

01/15/2006

Supervised From

Yes

Address 704 13TH AVENUE SOUTH
BO Main

NAMPA, ID 83651 UNITED STATES
Yes
No
Address 5850 SAN FELIPE, SUITE 111
HOUSTON, TX 77057 UNITED STATES

From

04/2004

To

11/2005

CRD® or IARD(TM) System Report ·- See notice regarding CRD Data on cover page.
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2286331 - COLEMAN, ROBERT ANTHONY

Administrative Information
Office of Employment History
Name
ELECTRONIC TRADING GROUP, LLC(37453}
Independent Contractor

No

Office of Employment Address
CRD
Branch#

NYSE Branch Firm Billing
Code#
Code

Registered Private
Address Address Type of
Location? Residence? Start Date End Date Office
No

Yes

04/20/2004

11 /22/2005

Located At

Address 704 13TH AVENUE SOUTH
NAMPA, ID 83651

From

06/2001

To

Name

MUTUAL SECURITIES, INC.(13092)

Independent Contractor

04/2004

No

Office of Employment Address
CRD
Branch#

NYSE Branch Firm Billing
Code#
Code

Registered Private
Address Address
Location? Residence? Start Date End Date

Type of
Office

No

Located At

No

06/12/2001

04/21/2004

Address 70413TH AVE SOUTH
NAMPA, ID 83688 USA

From

01/1998

To

Name

BROOKSTREET SECURITIES CORPORATION(14667)

Independent Contractor

06/2001

No

Office of Employment Address
CRD
Branch#

NYSE Branch Firm Billing
Code#
Code

Registered Private
Address Address
Location? Residence? Start Date End Date

No
Address 1101 W RIVER STREET, SUITE 170
BOISE, ID 83702

From

02/1993

To

Name

DEAN WITTER REYNOLDS INC.(7556)

Independent Contractor

No

01/05/1998

06/06/2001

Type of
Office
Located At

12/1998

No

Office of Employment Address
CRD
Branch#

NYSE Branch Firm Billing
Code#
Code
140R1

Registered Private
Address Address
Location? Residence? Start Date End Date
No

No

02/03/1993

12/3111998

Type of
Office
Located At

Address 1555 SHORELINE DRIVE
BOISE, ID 83702

From

09/1992

To

02/1993

Name
AMERICAN EXPRESS FINANCIAL ADVISORS INC.(6363)
CRD® or IARD(TM) System Report -- See notice regarding CRD Data on cover page.
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2286331 - COLEMAN, ROBERT ANTHONY

Administrative Information
Office of Employment History
Independent Contractor

No

Office of Employment Address
CRD
Branch#

NYSE Branch Firm Billing
Code#
Code

Registered Private
Address Address
Location? Residence? Start Date End Date

035
No
Address 6550 EMERALD ST STE 108
BOISE, ID 83704

From

0911992

To

Name

IDS LIFE INSURANCE COMPANY(6321)

Independent Contractor

No

Type of
Office

09/30/1992 02/03/1993 Located At

02/1993

No

Office of Employment Address
CRD
Branch#

NYSE Branch Firm Billing
Code#
Code
035

Registered Private
Address Address
Location? Residence? Start Date End Date
No

No

Type of
Office

09/30/1992 02/03/1993 Located At

Address 6550 EMERALD ST STE 108
BOISE, ID 83704
Legacy Employment History
From

01/1998

To

Name

BROOKSTREET SECURITIES CORPORATION(14667)

Location

BOISE, ID

Position
From

02/1993

To

12/1998

Name

DEAN WITIER REYNOLDS INC.(7556)

Location

BOISE, ID

Position
From

09/1992

To

02/1993

Name

IDS FINANCIAL SERVICES INC.(6363)

Location

BOISE, ID

Position
From

09/1992

To

02/1993

Name

IDS LIFE INSURANCE COMPANY(6321)

Location

BOISE, ID

Position
From

From

06/1992

03/1991

To

To

09/1992

05/1992

Name

UNEMPLOYED

Location

NAMPA, FL

Position

NIA

Name

MT. WASHINGTON PEDIATRIC HOSPITAL

Location

BALTIMORE, MD

Position

ACCOUNTING TECHNICIAN

CRD® or IARD(TM) System Report -- See notice regarding CRD Data on cover page.
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2286331 - COLEMAN, ROBERT ANTHONY

Administrative Information
Legacy Employment History
From

From

From

From

From

From

07/1990

05/1990

05/1989

09/1987

05/1987

09/1982

To

To

To

To

To

To

02/1991

07/1990

11/1992

05/1992

09/1987

09/1987

Name

INTERNATIONAL TEST CORPORATION

Location

BALTIMORE, MD

Position

AUDITOR

Name

LEGA SUR SOCIETY

Location

BALTIMORE, MD

Position

CUSTOMER REPRESENTATIVE

Name

APPEARANCE PLUS

Location

NAMPA, ID

Position

OWNER

Name

TOWSON STATE UNIVERSITY

Location

BALTIMORE, MD

Position

FULL TIME STUDENT/SIGN CHANGER

Name

SUMMER VACATION

Location

NOT GIVEN

Position

SUMMER VACATION

Name

MONTGOMERY COUNTY PUBLIC SCHOOLS
ROCKVILLE H.S.

Location

ROCKVILLE, MD

Position

STUDENT

Other Business
ID INS LIC #AL083831
PROFITS PLUS CAPITAL MGMT LLC- 70313TH AVE SOUTH NAMPA ID 83651 (INVESTMENT ADVISER)100%
OWNER 9/25/01 TO PRESENT 9-5 DAILY
THE DOLLARS & SENSE GROWTH FUND LP- (HEDGE FUND) WHICH IS OWNED BY PROFITS PLUS CAPITAL
MGMTLLC
Examination Information
Exam
S7
S24
S55
S63
S65

Status
OFFICIAL_RESULT
OFFICIAL_RESULT
OFFICIAL_RESULT
OFFICIAL_RESULT
OFFICIAL_RESULT

Status Date
10/08/1992
01/23/2002
0512512004
10/07/1992
11/07/1992

Exam Date
10/08/1992
01/21/2002
05/24/2004
10/07/1992
11/07/1992

Grade
PASSED
PASSED
PASSED
PASSED
PASSED

Score Window Dates
84
77
11/16/2001-03/16/2002
83
04/21/2004-08/19/2004
84

77

CE Regulatory Element Status
Current CE Status SATISFIED
CE Base Date
10/13/1992

CRD® or IARD(TM) System Report -- See notice regarding CRD Data on cover page.
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2286331 - COLEMAN, ROBERT ANTHONY

Administrative Information
Current CE
«No Current CE found for this Individual.»
Next CE
Requirement Window
10/13/2012-02/09/2013

Requirement Type
Anniversary

Session
201

CE Directed Sequence History
«No CE Directed Sequence History found for this Individual.»
Inactive CE History Dates
«No Inactive CE History Dates found for this Individual.»
Previous CE Requirement Status
Requirement Type Status
Anniversary
SATISFIED
Anniversary
REQUIRED
Anniversary
SATISFIED
Anniversary
SATISFIED
Anniversary
SATISFIED
Anniversary
Anniversary
REQUIRED
REQUIRED
Anniversary
SATISFIED
Anniversary
REQUIRED
Anniversary

Previous Window
10/13/1997-02/09/1998
10/13/1997-02/09/1998
10/13/2000-02/09/2001
10/13/2000-02/09/2001
10/13/2006-02/09/2007
10/13/2009-02/09/2010
10/13/2009-02/09/2010
10/13/2003-02/09/2004
10/13/2003-02/09/2004
10/13/2006-02/09/2007

Session
101
101
101
101
201
201
201
201
201
201

Status Date
12/02/1997
12/02/1997
10/13/2000
01/08/2001
12/01/2006
12/08/2009
10/13/2009
10/13/2003
11/25/2003
10/13/2006

Result
12/02/1997 - CMPLT
12/02/1997 10/13/2000 01/08/2001 - CMPLT
12/01/2006 - CMPLT
12/08/2009 - CMPLT
10/13/2009 10/13/2003 11125/2003 - CMPL T
10/13/2006 -

Filing History
Filing Date
07113/2009

Form Type Filing type
U4
Amendment

06/11/2009

U4

Amendment

0712912006

U4

Conversion

02/01/2006

U4

Initial

11/23/2005
05/20/2005
04/22/2004
0412012004
11/26/2003
08/04/2003
01/29/2002
01/04/2002
11/16/2001
11/15/2001
07/30/2001
06/13/2001

U5
U4
U5
U4
U5
U4
U4
U4
U4
U4
U4
U5

Full
Amendment
Full
Relicense CRD
Partial
Amendment
Amendment
Amendment
Amendment
Amendment
Amendment
Amendment

Source
GOLDEN BENEFICIAL SECURITIES
CORPORATION (48029)
GOLDEN BENEFICIAL SECURITIES
CORPORATION (48029)
GOLDEN BENEFICIAL SECURITIES
CORPORATION (48029)
GOLDEN BENEFICIAL SECURITIES
CORPORATION (48029)
ELECTRONIC TRADING GROUP, LLC (37453)
ELECTRONIC TRADING GROUP, LLC (37453)
MUTUAL SECURITIES, INC. (13092)
ELECTRONIC TRADING GROUP, LLC (37453)
MUTUAL SECURITIES, INC. (13092)
MUTUAL SECURITIES, INC. (13092)
MUTUAL SECURITIES, INC. (13092)
MUTUAL SECURITIES, INC. (13092)
MUTUAL SECURITIES, INC. (13092)
MUTUAL SECURITIES, INC. (13092)
MUTUAL SECURITIES, INC. (13092)
FINRA

CRD® or IARD(TM) System Report -- See notice regarding CRD Data on cover page.
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2286331 - COLEMAN, ROBERT ANTHONY

Administrative Information
Filing History
Filing Date
06/12/2001
06/07/2001

Form Type Filing type
U4
Relicense All
Full

12/14/1999

us

07/07/1999
07/07/1999
07/0S/1999

U4
U4

Source
MUTUAL SECURITIES, INC. (13092)
BROOKSTREET SECURITIES CORPORATION
(14667)
BROOKSTREET SECURITIES CORPORATION
(14667)

us

Partial

us

Conversion
Conversion
Conversion

us

07/05/1999
07/0S/1999
07/0S/1999
07/05/1999
07/0S/1999
07/0S/1999

MORGAN STANLEY DW INC. (7SS6)
BROOKSTREET SECURITIES CORPORATION
(14667)
MORGAN STANLEY DW INC. (7SS6)
MORGAN STANLEY DW INC. (7SS6)
AMERIPRISE FINANCIAL SERVICES, INC. (6363)
AMERIPRISE FINANCIAL SERVICES, INC. (6363)
IDS LIFE INSURANCE COMPANY (6321)
IDS LIFE INSURANCE COMPANY (6321)

Conversion
Conversion
Conversion
Conversion
Conversion
Conversion

U4

us

U4

us

U4

Legacy Filing History
Received
Date

Filing
Date

Form
Type

01/21/1999 01/26/1999 U4

Filing Type

Electronic
Fiiing

Firm Name

PAGE 1 ONLY

N

BROOKSTREET
SECURITIES
CORPORATION

01/21/1999 01/21/1999

us

DRP

y

DEAN WITTER
REYNOLDS INC.

01/19/1999 01/19/1999

us

FULL

y

DEAN WITTER
REYNOLDS INC.

01/06/1999 01/08/1999 U4

FULL

N

BROOKSTREET
SECURITIES
CORPORATION

DRP

y

DEAN WITTER
REYNOLDS INC.

10/22/1997 10/22/1997 U4

PAGE 1 ONLY

y

DEAN WITTER
REYNOLDS INC.

06/06/1997 06/06/1997 U4

PAGE 1 ONLY

y

DEAN WITTER
REYNOLDS INC.

01/22/1997 01/22/1997 U4

PAGE 1 ONLY

y

DEAN WITTER
REYNOLDS INC.

01/14/1997 01/14/1997 U4

PAGE 1 ONLY

y

DEAN WITTER
REYNOLDS INC.

01/07/1997 01/07/1997 U4

PAGE 1 ONLY

y

DEAN WITTER
REYNOLDS INC.

11/14/1996 11/14/1996 U5

DRP

y

DEAN WITTER

11/20/1997 11/20/1997

us

Questions

13C2, 16A

22B, 2201

CRD® or IARD(TM) System Report -- See notice regarding CRD Data on cover page.
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2286331 - COLEMAN, ROBERT ANTHONY

Administrative Information
Legacy Filing History
Filing Type

Electronic
Filing

06/12/1996 06/12/1996 U4

PAGE 1 ONLY

y

DEANWITIER
REYNOLDS INC.

12/21/1995 12/21/1995 U5

DRP

y

DEANWITIER
REYNOLDS INC.

09/26/1995 09/26/1995 U4

PAGE 1 ONLY

y

DEANWITIER
REYNOLDS INC.

09/08/1995 09/08/1995 U4

PAGE 1 ONLY

y

DEANWITIER
REYNOLDS INC.

04113/1995 04/13/1995 U4

PAGE 1 ONLY

y

DEANWITIER
REYNOLDS INC.

02/16/1995 02/16/1995 U4

PAGE 1 ONLY

y

DEANWITIER
REYNOLDS INC.

02/03/1995 02/03/1995 U4

PAGE 1 ONLY

y

DEANWITIER
REYNOLDS INC.

01/3111995 01/31/1995 U4

PAGE 1 ONLY

y

DEANWITIER
REYNOLDS INC.

01/11/1995 01/11/1995 U4

PAGE 1 ONLY

y

DEANWITIER
REYNOLDS INC.

01/10/1995 01/10/1995 U4

PAGE 1 ONLY

y

DEANWITIER
REYNOLDS INC.

12/06/1994 12106/1994 U5

DRP

y

DEANWITIER
REYNOLDS INC.

07/13/1994 07/13/1994 U4

PAGE 1 ONLY

y

DEANWITIER
REYNOLDS INC.

05/26/1994 05/26/1994 U4

PAGE 1 ONLY

y

DEANWITIER
REYNOLDS INC.

05/05/1994 05/05/1994 U4

PAGE 1 ONLY

y

DEANWITIER
REYNOLDS INC.

05/04/1994 05/04/1994 U4

PAGE 1 ONLY

y

DEAN WITTER
REYNOLDS INC.

04/12/1994 04/12/1994 U4

PAGE 1 ONLY

y

DEAN WITTER
REYNOLDS INC.

04/08/1994 04/08/1994 U4

PAGE 1 ONLY

y

DEAN WITTER
REYNOLDS INC.

03/02/1994 03/07/1994 U4

PAGE 3 ONLY

N

DEAN WITTER
REYNOLDS INC.

10/16/1993 U4

CONVERSION

N

DEANWITIER

Received
Date

Filing
Date

Form
Type

Firm Name

Questions

REYNOLDS INC.

22B

CRD® or IARD(TM) System Report -- See notice regarding CRD Data on cover page.
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2286331 - COLEMAN, ROBERT ANTHONY

Administrative Information
Legacy Filing History
Received
Date

Filing
Date

Form
Type

Filing Type

Electronic
FUlng

U4

Finn Name
REYNOLDS INC.

10/01/1993 10/01/1993 U4

PAGE 1 ONLY

y

09/28/1993 09/28/1993 U4

PAGE 1 ONLY

y

DEAN WITTER
REYNOLDS INC.

09/03/1993 09/03/1993 U4

PAGE 1 ONLY

y

DEAN WITTER
REYNOLDS INC.

08/09/1993 08/09/1993 U4

PAGE 1 ONLY

y

DEAN WITTER
REYNOLDS INC.

05/11/1993 05/11/1993 U4

PAGE 1 ONLY

y

DEAN WITTER
REYNOLDS INC.

05/07/1993 05/07/1993 U4

PAGE 1 ONLY

y

DEAN WITTER
REYNOLDS INC.

02/23/1993 03/02/1993 U4

FULL

N

DEAN WITTER
REYNOLDS INC.

02/09/1993 02/09/1993 U5

FULL

y

AMERICAN EXPRESS
FINANCIAL ADVISORS
INC.

us

FULL

y

IDS LIFE INSURANCE
COMPANY

EXAM
SCHEDULE
(FROM
EXAMREQ)

N

AMERICAN EXPRESS
FINANCIAL ADVISORS
INC.

10/05/1992 10/07/1992 U4

FULL

N

AMERICAN EXPRESS
FINANCIAL ADVISORS
INC.

10/05/1992 10/07/1992 U4

FULL

N

IDS LIFE INSURANCE
COMPANY

09/30/1992 U4

EXAMREQ U4

N

IDS LIFE INSURANCE
COMPANY

09/30/1992 U4

EXAMREQ U4

N

AMERICAN EXPRESS
FINANCIAL ADVISORS
INC.

02/09/1993 02/09/1993

10/26/1992 U4

Questions

DEAN WITTER
REYNOLDS INC.

CRD® or IARD(TM) System Report -- See notice regarding CRD Data on cover page.
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2286331 - COLEMAN, ROBERT ANTHONY

Reportable Events
Number of Reportable Events
0

Bankruptcy
Bond
Civil Judicial
Criminal
Customer Complaint
Internal Review
Investigation
Judgement/Lien
Regulatory Action
Termination

0
0
1
O
0
0
0
O
0

Occurrence#
FINRA Public Disclosable
Material Difference in Disclosure
Filing ID
Filing Date
Source
Disclosure Questions

73816
Yes
No

Disclosure Type
Reportabl.e

74855
Form (Form Version)
07/07/1999
7556 - MORGAN STANLEY DW INC.
Answered
DRP Version

Criminal DRP

Criminal
Yes
U4 (08/1999)

10/2005

1. Organization:

2. Charges brought in:

THE STATE OF IDAHO
#CR93-04051

3. Event disclosure detail:

A.

Date first
charged/Explanation:

06/13/1993

B.

Event disclosure detail:

GRAND THEFT - SINK AND FAUCET - VALUE $256.

C.

Involve a felony:

D.

Current status:

Final

E.

Event status
date/Explanation:

02/03/1994

4. Disposition disclosure detail:

DISMISSED

5. Comment:

MY DAUGHTER, WIFE & I HAD GONE TO ERNST HOME
CENTER. WE HAD PICKED OUT A SINK & FAUCET. MY WIFE HAD TAKEN
THE SINK & FAUCET TO THE FRONT CASHIER. WE HAD SEPARATED
WHEN.
SHE WALKED UP TO THE CASHIER. I HAD CHECKED ON PAINT PRICES
AND CAME BACK TO THE FRONT OF THE STORE. I NOTICED THE CART
HAD BEEN MOVED TO THE CUSTOMER SERVICE AREA ASSUMING IT
WAS
CRD® or IARD(TM) System Report ··See notice regarding CRD Data on cover page.
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Individual
2286331 - COLEMAN, ROBERT ANTHONY
Reportable Events
DRP Version

Criminal DRP

10/2005

PAID FOR AND ASSUMING MY WIFE HAD TO GO CHANGE THE BABY'S
DIAPER, I WALKED WITH THE SINK & FAUCET TO THE BATHROOM TO
MEET
HER. WE THEN EXITED THE STORE BOTH THINKING THE PURCHASE
HAD
BEEN PAID FOR. EVENTUALLY WE EXPLAINED THAT THERE WAS A
MISUNDERSTANDING & THE CHARGE WAS DISMISSED.
Filing ID
Filing Date
Source
Disclosure Questions

Form (Form Version)
8315644
06/13/2001
7556 - MORGAN STANLEY DW INC.
Answered

Criminal DRP

DRP Version

U5 (08/1999}

10/2005

1. Charges brought in:
2. Event disclosure detail:
06/13/1993

A.

Date first
charged/Explanation:

8.

Event disclosure detail:

C.

Involve a felony:

D.

Current status:

Final

E.

Event status
date/Explanation:

02/03/1994

3. Disposition disclosure detail:
4. Comment:
Regulator Archive and Z Records
<<No Regulator Archive and Z Records found for this Individual.>>
Legacy Disclosure
Occurrence 1
Incident Type X
Question Numbers
Filing ID - 06/13/1993
Updated By MANNINGJ
Details
3/1/99jm DOJ REPORT REC'D {121 04399} ARRESTED OR RECEIVED 6/13/93 AGENCY-SHERIFF'S OFFICE
CALDWELL, ID CHARGE - (1) GRAND THEFT DISPOSITION: UNKNOWN

CRD® or IARD(TM) System Report -- See notice regarding CRD Data on cover page.
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Individual
2286331 - COLEMAN, ROBERT ANTHONY
Legacy Disclosure
Incident Type Y4
Question Numbers 22B
Filing U4 - 03/10/1994
Updated By P1BARR
Details
JDS 7299-06194; Form U4; Amend 3; B/D 07556
1. Questions: 228
2. Update: Yes
3. Initiated by: THE STATE OF IDAHO
4. Type of Event/Proceeding: CRIMINAL - DISTRICT COURT OF THETHIRD JUDICIAL DIST. OF STATE OF
IDAHO, CANYON COUNTY.
5. Date Initiated: JUNE 13, 1993
6. DockeUCase#: #CR93-04051
7. Allegations: GRAND THEFT- SINK AND FAUCET-VALUE $256.
Ba. Current Status: DISMISSED
Bb. Status Date: 02/03/94
Be. Results: DISMISSED
9. Summary: MY DAUGHTER, WIFE & I HAD GONE TO ERNST HOMECENTER. WE HAD PICKED OUT A SINK
& FAUCET. MY WIFE HAD TAKENTHE SINK & FAUCET TO THE FRONT CASHIER. WE HAD SEPARATED
WHENSHE WALKED UP TO THE CASHIER. I HAD CHECKED ON PAINT PRICESAND CAME BACK TO THE
FRONT OF THE STORE. I NOTICED THE CARTHAD BEEN MOVED TO THE CUSTOMER SERVICE AREA.
ASSUMING IT WASPAID FOR AND ASSUMING MY WIFE HAD TO GO CHANGE THE BABY'SDIAPER, I
WALKED WITH THE SINK & FAUCET TO THE BATHROOM TO MEETHER. WE THEN EXITED THE STORE
BOTH THINKING THE PURCHASE HADBEEN PAID FOR. EVENTUALLY WE EXPLAINED THAT THERE WAS
AMISUNDERSTANDING & THE CHARGE WAS DISMISSED.
10. Attachments: COPY OF INFORMATION FOR THE CRIME OF: GRANDTHEFT; AND, VERDICT OF THE
JURY
.
Filing U4 - 03/10/1994
Updated By P1MANDEL
Details
1. Questions: 228
2. Update: Yes
3. Initiated by: THE STATE OF IDAHO
4. Type of Event/Proceeding: CRIMINAL - DISTRICT COURT OF THETHIRD JUDICIAL DIST. OF STATE OF
IDAHO, CANYON COUNTY.
5. Date Initiated: JUNE 13, 1993
6. DockeUCase#: #CR93-04051
7. Allegations: GRAND THEFT- SINK AND FAUCET-VALUE $256.
Ba. Current Status: DISMISSED
Bb. Status Date: 02/03/94
8c. Results: DISMISSED
9. Summary: MY DAUGHTER, WIFE & I HAD GONE TO ERNST HOMECENTER. WE HAD PICKED OUT A SINK
& FAUCET. MY WIFE HAD TAKENTHE SINK & FAUCET TO THE FRONT CASHIER. WE HAD SEPARATED
WHENSHE WALKED UP TO THE CASHIER. I HAD CHECKED ON PAINT PRICESAND CAME BACK TO THE
FRONT OF THE STORE. I NOTICED THE CARTHAD BEEN MOVED TO THE CUSTOMER SERVICE AREA.
ASSUMING IT WASPAID FOR AND ASSUMING MY WIFE HAD TO GO CHANGE THE BABY'SDIAPER, I
WALKED WITH THE SINK & FAUCET TO THE BATHROOM TO MEETHER. WE THEN EXITED THE STORE
BOTH THINKING THE PURCHASE HADBEEN PAID FOR. EVENTUALLY WE EXPLAINED THAT THERE WAS
AMISUNDERSTANDING & THE CHARGE WAS DISMISSED.
10. Attachments: COPY OF INFORMATION FOR THE CRIME OF: GRANDTHEFT; AND, VERDICT OF THE
JURY
CRD® or IARD(TM) System Report -- See notice regarding CRD Data on cover page.
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Individual
2286331 - COLEMAN, ROBERT ANTHONY
Legacy Disclosure
Incident Type Y5
Question Numbers
Filing US - 02/1311999
Updated By LOTFIA
Details
@2/13/99@ AMENDED U5 REC'D FROM DEAN WITTER REYNOLDS INC. WITH"YES" TO 13C2 AND A
RESPONSE TO 16A. *SEE U-4 RECORD FORDETAILS OF A CHARGE OF GRAND THEFT ON 6-13-93, FOUND
NOTGUILTY.
Incident Type X4
Question Numbers
Filing BO - 01/12/1999
Updated By SMITHMAC
Details
1/12/99MS CORRESPONDENCE REC'D (1342-00699) FROM BROOKSTREETSECURITIES CORP. DISCLOSES
THE FOLLOWING (VERDICT OF THE JURY)DATED 212194 BY THE DISTRICT COURT OF THE 3RD DISTRICT
OFCANYON COUNTY, IDAHO, RE: CASE #CR93-4051, INDICATING THEFOLLOWING:WE, THE JURY
EMPANELED IN THE ABOVE-ENTITLED ACTION, FIND ASFOLLOWS:INTHE INFORMATION CHARGING THE
DEFENDANT WITH THE OFFENSE OFGRAND THEFT ON THE 13TH DAY OF JUNE, 1993, WE FIND
THEDEFENDANT:NOT GUilTY.DOCUMENT SIGNED BY FOREMAN AND COURT CLERK

CRD® or IARD(TM) System Report -- See notice regarding CRD Data on cover page.
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RESPONSE TO RFP #40

001097

Erika Judd
From:
Sent:
To:
Cc;

Subject:

Erika Judd
Thursday, July 14, 2011 4:25 PM
'Kurt Merritt'
Kimbell Gourley; Sherry Prescott
RE: Request for Information

Kurt,
Thank you. I hope to be able to make it, but as it turns out, it may just be Kim.
Regards,
Erika P. Judd
TroutJones Gledhill Fuhrman Gourley, P.A.
225 North 9th St., Ste 820
Boise, ID 83702
P.O. Box 1097
Boise, ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
ejudd@idalaw.com
This electronic transmission (and/or the documents accompanying it) may contain confidential information belonging to
the sender that is protected by the Electronic Communications Privacy Act, 18 U.S.C. Sections 2510 and 2521 and may
be legally privileged. This message (and any associated files) is intended only for the use of the individual or entity to
which it is addressed and may contain information that is confidential, subject to copyright or constitutes a trade secret_
If you are not the intended recipient you are hereby notified that any dissemination, copying or distribution of this
message, or files associated with this message, is strictly prohibited. If you have received this communication in error,
please notify Trout+Jones+Gledhill+Fuhrman+Gourley, PA immediately by telephone (208-331-1170) and destroy the
original message. Messages sent to and from us may be monitored.

From: Kurt Merritt (mailto:kurt.merritt@finance.idaho.gov]
Sent: Thursday, July 14, 2011 4:23 PM
To: Erika Judd
Subject: RE: Request for Information
Erika,

2:00 is fine, I've reserved a conference room. Will it just be you or will Kim be coming also?

'/

K__urt

From: Erika Judd [!:riailto:EJudd@idalaw.com]
Sent: Thursday, July 14, 2011 4:08 PM
l

PPCM009442
001098

To: Kurt Merritt

Subject: RE: Request for Information
Kurt,
I appreciate you getting back to me so quickly. I look forward to the opportunity to meet with you. Is there a time
tomorrow afternoon that would be convenient for you? Does 2:00 p.m. work for you?
Regards,
Erika P. Judd
Trout Jones Gledhill Fuhrman Gourley, P.A.
225 North 9th St., Ste 820
Boise, ID 83702
:.o. Box 1097
Boise, ID 83701
Telephone: {208) 331-1170
Facsimile: (208) 331-1529
ejudd@idalaw.com
This electronic transmission (and/or the documents accompanying it} may contain confidential information belonging to
the sender that is protected by the Electronic Communications Privacy Act, 18 U.S.C. Sections 2510 and 2521 and may
be legally privileged. This message {and any associated files) is intended only for the use of the individual or entity to
which it is addressed and may contain information that is confidential, subject to copyright or constitutes a trade secret.
If you are not the intended recipient you are hereby notified that any dissemination, copying or distribution of this
message, or files associated with this message, is strictly prohibited. If you have received this communication in error,
please notify Trout+Jones+Gledhill•Fuhrman•Gourley, PA immediately by telephone (208-331-1170) and destroy the
original message. Messages sent to and from us may be monitored.

From: Kurt Merritt [mailto:kurt.merritt@finance.idaho.gov]

Sent: Wednesday, July 13, 2011 11 :20 AM
To: Erika Judd

Subject: RE: Request for Information
Erika,
Sure, I can meet with you. Lunch sounds tempting, but really the best place is here at the Department. My schedule is
pretty open, so whenever you are available the rest of this week or next. After the 22"d I'll be out of the office until
August 8.

Kurt V. Merritt
Securities Analyst
Idaho Department of Finance
WO Park Boulevard, Suite 200
Boise, Idaho 83712
(208) 332-8046 I (888) 346-3378
From: Erika Judd [mailto:EJudd@idalaw.com]
Sent: Wednesday, July 13, 2011 9:24 AM
2
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To: Kurt Merritt
Cc: Kimbell Gourley

Subject: RE: Request for Information
Hello Kurt,
I appreciate you getting back to me with your thoughts. We have had a chance to review your responses and have
several remaining general questions. We would like to sit down with you, in person, at your earliest convenience to
cover a couple questions that we have regarding your responses.
As we noted in the previous letter, the particular facts of this case are disputed. As such, we are not looking for a formal
opinion regarding any particular set of facts, only a basic idea of what licenses may, or may not, be required depending
on the activity and how those licenses are obtained. The meeting can be informal. We would be happy to take you out
to lunch, meet over coffee, or meet at a location of your preference such as your office. We're just wanting to make
sure that we have a firm grasp on the basic licensing requirements and the effect of different licenses, i.e., brokerdealer, broker, issuer agent, investment advisor, etc. Are you available for a meeting later this week or next week to sit
down to visit with me, or, me and Mr. Gourley depending on his availability?
Please feel free to contact me if you have any questions.
Thank you,
Erika P. Judd
TroutJones Gledhill Fuhrman Gourley, P.A.
225 North 9th St., Ste 820
Boise, ID 83702
P.O. Box 1097
Boise, ID 83701
Telephone: (208) 331-1170
Facsimile: {208) 331-1529
ejudd@lidalaw.com
This electronic transmission (and/or the documents accompanying it) may contain confidential information belonging to
the sender that is protected by the Electronic Communications Privacy Act, 18 U.S.C. Sections 2510 and 2521 and may
be legally privileged. This message (and any associated files) is intended only for the use of the individual or entity to
which it is addressed and may contain information that is confidential, subject to copyright or constitutes a trade secret.
If you are not the intended recipient you are hereby notified that any dissemination, copying or distribution of this
message, or files associated with this message, is strictly prohibited. If you have received this communication in error,
please notify TrouttJones+Gledhill+Fuhrman+Gourley, PA immediately by telephone (208-331-1170) and destroy the
original message. Messages sent to and from us may be monitored.

From: Kurt Merritt [mailto:kurt.merritt@finance.idaho.gov]
Sent: Monday, July 11, 2011 5: 18 PM
To: Erika Judd
Subject: RE: Request for Information
Hello Erika,
Attached is my response to your request for information. This is not a formal interpretive opinion or no action request
response from the Department and, as such, it is merely my personal opinion and cannot be relied on for any future
filing or dealing with the Department.
3
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Kurt V. Merritt
Securities Analyst
Idaho Department of Finance
800 Park Boulevard, Suite 200
Boise, Idaho 83712
(208) 332-8046 I (888) 346-3378
This e-mail and any documents accompanying this transmission may contain confidential, privileged or law enforcement
information and maybe protected as such pursuant to Idaho Code 30-14-607 and 9-930H. This information is intended only
for the use of the individuals or entities to which it was meant to be addressed. If yon are not the intended recipient, you arc
hereby notified that any disclosure, copying, forwarding, or other distribution of this e-mail and any of its attachments, as well
as taking any action in reliance on or as a result of the contents of this e-mail, are strictly prohibited. If you have received this email in error, please immediately notify the sender by e-mail at the address above and delete this e-mail and any attachments.
rrnm: Erika Judd [mailto:EJudd@idaJaw.com]

Sent: Wednesday, June 29, 20111:42 PM
To: Kurt Merritt

Cc: Kimbell Gourley
Subject: Request for Information
Mr. Merritt,

I appreciate your time and attention to this matter. As we discussed this morning, I have attached a letter detailing the
factual scenarios that we currently seel< your input and guidance on.

r hope you have a wonderful weekend and I look forward to discussing this further upon your return.
Please feel free to contact me if you have any questions or concerns.
Regards,
Eril<a P. Judd
Trout Jones Gledhill Fuhrman Gourley, P.A.
225 North 9th St., Ste 820
Boise, ID 83702
P.O. Box 1097
Boise, ID 83701
Telephone: {208) 331-1170
Facsimile: (208) 331-1529
ejudd@idalaw.com
This electronic transmission {and/or the documents accompanying it) may contain confidential information belonging to
the sender that is protected by the Electronic Communications Privacy Act, 18 U.S.C. Sections 2510 and 2521 and may
be legally privileged. This message (and any associated fifes) is intended only for the use of the individual or entity to
which it is addressed and may contain information that is confidential, subject to copyright or constitutes a trade secret.
If vou are not the intended recipient you are hereby notified that any dissemination, copying or distribution of this
message, or files associated with this message, is strictly prohibited. If you have received this communication in error,
please notify Trout+Jones+Gledhill+Fuhrman+Gourley, PA immediately by telephone (208-331-1170) and destroy the
original message. Messages sent to and from us may be monitored.
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Erika Judd
From:

Sent:
To:

Subject:

Kurt Merritt <kurt.merritt@finance.idaho.gov>
Thursday, July 14, 2011 4:23 PM
Erika Judd
RE: Request for Information

Erika,
2:00 is fine, I've reserved a conference room. Will it just be you or will Kim be coming also?

)(uri:

From: Erika Judd [mailto:EJudd@idalaw.com]

Sent: Thursday, July 14, 2011 4:08 PM
To: Kurt Merritt
Subject: RE: Request for Information
l<urt,

I appreciate you getting back to me so quickly. I look forward to the opportunity to meet with you. Is there a time
tomorrow afternoon that would be convenient for you? Does 2:00 p.m. work for you?
Regards,
Erika P. Judd
Trout Jones Gledhill Fuhrman Gourley, P.A.
225 North 9th St., Ste 820
Boise, ID 83702
P.O. Box 1097
Boise, ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
ejudd@idalaw.com
This electronic transmission {and/or the documents accompanying it) may contain confidential information belonging to
the sender that is protected by the Electronic Communications Privacy Act, 18 U.S.C. Sections 2510 and 2521 and may
be legally privileged. This message {and any associated files) is intended only for the use of the individual or entity to
which it is addressed and may contain information that is confidential, subject to copyright or constitutes a trade secret.
Jf you are not the intended recipient you are hereby notified that any dissemination, copying or distribution of this
message, or files associated with this message, is strictly prohibited. If you have received this communication in error,
please notify Trout+Jones+Gledhill+Fuhrman+Gourley, PA immediately by telephone (208-331-1170) and destroy the
original message. Messages sent to and from us may be monitored.

From: Kurt Merritt (mailto:kurt.merritt@finance.idaho.gov]
Sent: Wednesday, July 13, 201111:20 AM
PPCM009446
001102

To: Erika Judd

Subject: RE: Request for Information
Erika,
Sure, I can meet with you. Lunch sounds tempting, but really the best place is here at the Department. My schedule is
pretty open, so whenever you are available the rest of this week or next. After the 22"" I'll be out of the office until
August 8.

Kurt V. Merritt
Securities Analyst
Idaho Department of Finance
800 Park Boulevard, Suite 200
Boise, Idaho 83712
(208) 332-8046 I (888) 346-3378
From: Erika Judd [mailto:EJudd@idalaw.com]
Sent: Wednesday, July 13, 2011 9:24 AM
To: Kurt Merritt
Cc: Kimbell Gourley
Subject: RE: Request for Information
Hello Kurt,
I appreciate you getting back to me with your thoughts. We have had a chance to review your responses and have
several remaining general questions. We would like to sit down with you, in person, at your earliest convenience to
cover a couple questions that we have regarding your responses.

As we noted in the previous letter, the particular facts of this case are disputed. As such, we are not looking for a formal
opinion regarding any particular set of facts, only a basic idea of what licenses may, or may not, be required depending
on the activity and how those licenses are obtained. The meeting can be informal. We would be happy to take you out
to lunch, meet over coffee, or meet at a location of your preference such as your office. We're just wanting to make
sure that we have a firm grasp on the basic licensing requirements and the effect of different licenses, i.e., brokerdealer, broker, issuer agent, investment advisor, etc. Are you available for a meeting later this week or next week to sit
down to visit with me, or, me and Mr. Gourley depending on his availability?
Please feel free to contact me if you have any questions.
Thank you,
Erika P. Judd
Trout Jones Gledhill Fuhrman Gourley, P.A.
225 North 9th St., Ste 820
Boise, ID 83702
P.O. Box 1097
Boise, ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
ejudd@idalaw.com
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This electronic transmission (and/or the documents accompanying it) may contain confidential information belonging to
the sender that is protected by the Electronic Communications Privacy Act, 18 U.S.C. Sections 2510 and 2521 and may
be legally privileged. This message (and any associated files) is intended only for the use of the individual or entity to
which it is addressed and may contain information that is confidential, subject to copyright or constitutes a trade secret.
If you are not the intended recipient you are hereby notified that any dissemination, copying or distribution of this
message, or files associated with this message, is strictly prohibited. If you have received this communication in error,
please notify Trout+Jones+Gledhill+Fuhrman+Gourley, PA immediately by telephone (208-331-1170) and destroy the
original message. Messages sent to and from us may be monitored.

From: Kurt Merritt [mailto:kurt.merritt@finance.idaho.gov]

Sent: Monday, July 11, 2011 5:18 PM
To: Erika Judd
.:;, :bject: RE: Request for Information
Hello Erika,
Attached is my response to your request for information. This is not a formal interpretive opinion or no action request
response from the Department and, as such, it is merely my personal opinion and cannot be relied on for any future
filing or dealing with the Department.

Ku.rt V. Merritt
Securities Analyst
Idaho Department of Finance
800 Park Boulevard, Suite 200
Boise, Idaho 83712
(208) 332-8046 I (888) 346-3378
This e-mail and any documents accompanying this transmission may contain confidential, privileged or law enforcement
information and may be protected as such pursuant to Idaho Code 30-14-607 and 9-930H. This information is intended only
for the use of the individuals or entities to which it was meant to be addressed. If you are not the intended recipient, you are
hereby notified that any disclosure, copying, forwarding, or other distribution of this e-mail and any of its attachments, as well
as taking any action in reliance on or as a result of the contents of this e-mail, are strictly prohibited. If you have received this email in error, please immediately notify the sender by e-mail at the address above and delete this e-mail and any attachments.

From: Erika Judd [mailto:EJudd@idafaw.com]

Sent: Wednesday, June 29, 2011 1:42 PM
To: Kurt Merritt
cc: Kimbell Gourley
Subject: Request for Information
Mr. Merritt,
r appreciate your time and attention to this matter. As we discussed this morning, I have attached a letter detailing the

factual scenarios that we currently seek your input and guidance on.
i hope you have a wonderful weekend and I look forward to discussing this further upon your return.

Please feel free to contact me if you have any questions or concerns.
Regards,
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Erika P. Judd
Trout Jones Gledhill Fuhrman Gourley, P.A.
225 North 9th St., Ste 820
Boise, ID 83702
P.O. Box 1097
Boise, ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
ejudd@idalaw.com
This electronic transmission (and/or the documents accompanying it) may contain confidential information belonging to
the sender that is protected by the Electronic Communications Privacy Act, 18 U.S.C. Sections 2510 and 2521 and may
be legally privileged. This message (and any associated files) is intended only for the use of the individual or entity to
which it is addressed and may contain information that is confidential, subject to copyright or constitutes a trade secret.
lf you are not the intended recipient you are hereby notified that any dissemination, copying or distribution of this
message, or files associated with this message, is strictly prohibited. If you have received this communication in error,
please notify Trout+Jones+Gledhill+Fuhrman+Gourfey, PA immediately by telephone (208-331-1170) and destroy the
original message. Messages sent to and from us may be monitored.
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Erika Judd
From:

Sent:
To:

Subject:

Kurt Merritt < kurt.merritt@finance.idaho.gov>
Wednesday. July 13, 201111:20 AM
Erika Judd
RE: Request for Information

Erika,
Sure, I can meet with you. Lunch sounds tempting, but really the best place is here at the Department. My schedule is
pretty open, so whenever you are available the rest of this week or next. After the 22°d I'll be out of the office until
.~ugust

8.

Kurt V. Merritt
Securities Analyst

Idaho Department of Finance
800 Park Boulevard, Suite 200
Boise, Idaho 83712
(208) 332-8046 I (888) 346-3378

From: Erika Judd [mailto:EJudd@idalaw.com]
Sent: Wednesday, July 13, 2011 9:24 AM
To: Kurt Merritt
Cc: Kimbell Gourley
Subject: RE: Request for Information

Hello Kurt,
I appreciate you getting back to me with your thoughts. We have had a chance to review your responses and have

several remaining general questions. We would like to sit down with you, in person, at your earliest convenience to
cover a couple questions that we have regarding your responses.
As we noted in the previous Jetter, the particular facts of this case are disputed. As such, we are not looking for a formal
opinion regarding any particular set of facts, only a basic idea of what licenses may, or may not, be required depending
on the activity and how those licenses are obtained. The meeting can be informal. We would be happy to take you out
to lunch, meet over coffee, or meet at a location of your preference such as your office. We're just wanting to make
sure that we have a firm grasp on the basic licensing requirements and the effect of different licenses, i.e., brokerdealer, broker, issuer agent, investment advisor, etc. Are you available for a meeting later this week or next week to sit
down to visit with me, or, me and Mr. Gourley depending on his availability?
Please feel free to contact me if you have any questions.
Thank you,
Erika P. Judd
Trout Jones Gledhill Fuhrman Gourley, P.A.
225 North 9th St., Ste 820
Boise, ID 83702
P.O. Box 1097
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Boise, ID 83701
Telephone: (208} 331-1170
Facsimile: (208) 331-1529
ejudd@idalaw.com
This electronic transmission (and/or the documents accompanying it} may contain confidential information belonging to
the sender that is protected by the Electronic Communications Privacy Act, 18 U.S.C. Sections 2510 and 2521 and may
be legally privileged. This message (and any associated files} is intended only for the use of the individual or entity to
which it is addressed and may contain information that is confidential, subject to copyright or constitutes a trade secret.
If you are not the intended recipient you are hereby notified that any dissemination, copying or distribution of this
message, or files associated with this message, is strictly prohibited. If you have received this communication in error,
please notify Trout+Jones+Gledhill+Fuhrman+Gourley, PA immediately by telephone (208-331-1170) and destroy the
original message. Messages sent to and from us may be monitored.

From: Kurt Merritt [mailto:kurt.merritt@finance.idaho.gov]

Sent: Monday, July 11, 2011 5:18 PM
To: Erika Judd
Subject: RE: Request for Information

Hello Erika,
Attached is my response to your request for information. This is not a formal interpretive opinion or no action request
response from the Department and, as such, it is merely my personal opinion and cannot be relied on for any future
filing or dealing with the Department.

I<urt V. Merritt
Securities Analyst
Idaho Department of Finance
800 Park Boulevard, Suite 200
Boise, Idaho 83712
(208) 332-8046 I (888) 346-3378
This e-mail and any documents accompanying this transmission may contain confidential, privileged or law enforcement
information and may be protected as such pursuant to Idaho Code 30-14-607 and 9-930H. This information is intended only
for the use of the individuals or entities to which it was meant to be addressed. If you arc not the intended recipient, you arc
hereby notified that any disclosure, copying, forwarding, or other distribution of this e-mail and any of its attachments, as well
as taking any action in reliance on or as a result of the contents of this e-mail, are strictly prohibited. If you have received this email in error, please immediately notify the sender by e-mail at the address above and delete this e-mail and any attachments.
From: Erika Judd lmailto:EJudd@idalaw.com]

Sent: Wednesday, June 29, 20111:42 PM
To: Kurt Merritt
Cc: Kimbell Gourley
Subject: Request for Information
Mr. Merritt,
I appreciate your time and attention to this matter. As we discussed this morning, I have attached a letter detailing the
factual scenarios that we currently seek your input and guidance on.
I hope you have a wonderful weekend and I look forward to discussing this further upon your return.
2
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Please feel free to contact me if you have any questions or concerns.
Regards,
Erika P. Judd
Trout Jones Gledhill Fuhrman Gourley, P.A.
225 North 9th St., Ste 820
Boise, ID 83702
P.O. Box 1097
Boise, ID 83701
Telephone: (208} 331-1170
Facsimile: {208} 331-1529
ejudd@idalaw.com
This electronic transmission (and/or the documents accompanying it) may contain confidential information belonging to
the sender that is protected by the Electronic Communications Privacy Act, 18 U.S.C. Sections 2510 and 2521 and may
be legally privileged. This message (and any associated files) is intended only for the use of the individual or entity to
which it is ad.dressed and may contain information that is confidential, subject to copyright or constitutes a trade secret.
If you are not the intended recipient you are hereby notified that any dissemination, copying or distribution of this
message, or files associated with this message, is strictly prohibited. Jf you have received this communication in error,
please notify Trout+Jones+Gledhill+Fuhrman+Gourley, PA immediately by telephone (208-331-1170) and destroy the
original message. Messages sent to and from us may be monitored.
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Eril<a Judd
From:

Sent:
To:

Subject:
Attachments:

Kurt Merritt < kurt.merritt@finance.1daho.gov>
Monday, July 11, 2011 5:18 PM
Erika Judd
RE: Request for Information
Coleman - Dollars sense request.docx

Hello Erika,
Attached is my response to your request for information. This is not a formal interpretive opinion or no action request
"'?5ponse from the Department and, as such, it is merely my personal opinion and cannot be relied on for any future
'\.;1g or dealing with the Department.

Kurt V. Merritt
Securities Analyst
Idaho Department of Finance
800 Park Boulevard, Suite 200
Boise, Idaho 83712
'.l8) 332-8046 I (888) 346-3378
This e-mail and any documents accompanying this transmission may contain confidential, pnvilegcd or law enforcement
information and may be protected as such pursuant to [daho Code 30-14-607 and 9-930H. This information is intended only
for the use of the individuals or entities to which it was meant to be addressed. If you are not the intended recipient, you are
·reby notified that any disclosure, copying, forwarding, or other distribution of this e-mail and any of its attachments, as well
as taking any action in reliance on or as a result of the contents of this e-mail, are strictly prohibited. If you have received this email in error, please immediately notify the sender by e-mail at the address above and delete this e-mail and any attachments.

From: Erika Judd fmailto:EJudd@idalaw.com]
Sent: Wednesday, June 29, 2011 1:42 PM
To: Kurt Merritt
Cc: Kimbell Gourley

Subject: Request for Information
Mr. Merritt,

I appreciate your time and attention to this matter. As we discussed this morning, r have attached a letter detailing the
factual scenarios that we currently seek your input and guidance on.
l hope you have a wonderful weekend and I look forward to discussing this further upon your return.
Please feel free to contact me if you have any questions or concerns.
Regards,
Li"ika P. Judd
Trout Jones Gledhill Fuhrman Gourley, P.A.
225 North 9th St., Ste 820
Boise, ID 83702
P.O. Box 1097
Boise, ID 83701

PPCM009453
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Telephone: (208) 331-1170
Facsimile: (208} 331-1529
ejudd@idalaw.com
This electronic transmission (and/or the documents accompanying it) may contain confidential information belonging to
the sender that is protected by the Electronic Communications Privacy Act, 18 U.S.C. Sections 2510 and 2521 and may
be legally privileged. This message (and any associated files) is intended only for the use of the individual or entity to
which it is addressed and may contain information that is confidential, subject to copyright or constitutes a trade secret.
If you are not the intended recipient you are hereby notified that any dissemination, copying or distribution of this
message, or files associated with this message, is strictly prohibited. If you have received this communication in error,
please notify TrouttJones+Gledhill+Fuhrman+Gourley, PA immediately by telephone (208-331-1170) and destroy the
original message. Messages sent to and from us may be monitored.
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+ Gourley, P.A.
LAW

Kimbell D. Gourley
Lrika P. Judd

June 29, 2011

Dear Kurt:
Thank you for the opportunity to meet with you next week to discuss licensing
issues and registration iss(1es under Idaho law. To help vvith our discussion, I have set
forth below a couple of factual scenarios for your consideration. The problem at this time
is that the facts are in dispute between the pmiies so we cannot set forth just one set of
facts. Thank you for your understanding.

SCENARIO NO. 1:
A non-regulated exempt hedge fund has been created and files a Reg D form
with the SEC for information purposes. Only 75 accredited investors and 25 non
accredited investors may invest in this hedge fund. The hedge fund is a Delaware limited
partnership and the investors become limited partners when they invest in the hedge fund
(the «Limited Partnership").
The general partner is an Idaho limited liability company that is a registered
investment advisor and is authorized by its broker dealer to participate in this outside
business activity (the "LLC"). The sole member of this LLC is a licensed broker working
through a licensed broker dealer on other securities matters.
A third party LLC is invited to market the hedge fund to potential
investors. The third party LLC has no securities license, is not a licensed broker, and has
no broker dealer.
Is this marketing activity allowed? If not, is it a civil and/or criminal violation?
Assuming the Limited Partnership filed a Form D under Rule 506 of Regulation D,
an initial question should be whether any "marketing" activities would convert a
"private" offering to a public offering. Any general advertising of the offering to the
public would violate Rule 506.
However assuming that this was truly a private offering, the mere association of
a third party LLC to sell the private offering of the securities would not be a violation of
the Idaho Uniform Securities Act (2004} (the "Act"} provided the third party LLC was not
compensated for selling or marketing the securities. The third party LLC would need to
be registered as a broker-dealer or issuer agent to receive any compensation for selling.
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Can the non-licensed LLC receive commission compensation from the Limited
Partnership for investors obtained?
The Act requires that a person selling a security must be registered or exempt
from registration. An agent of an issuer selling "federal covered securities" (which
includes Reg. D Rule 506 offerings) is exempt from registration yJJles~ the agent is
"compensated in connection with the agent's participation by the payment of
commissions or other remuneration based, directly or indirectly, on transactions in
those securities." LC.§ 30-14-402(b)(S). From a practical standpoint, the individual
acting on behalf of the LLC would need to be registered as a broker-dealer agent or an
issuer agent.
As a broker-dealer agent, the person would be required to disclose the outside
business activity to the broker-dealer, including the LLC under which the agent was
conducting business. The name of the LLC would be disclosed on the agent's Form U-4.
Many "independent BD agents" (somewhat of a misnomer from a supervisory
standpoint) operate under their own business entity for tax or limitation-of-liability
purposes.

Can the non-licensed LLC receive any other type of compensation like a
percentage of management foes or incentive fees from the Limited Partnership for
investors obtained?
If the remuneration is based on the agent's participation in the transactions, the
agent would need registration as an issuer agent or broker-dealer agent.

Can the non-licensed LLC receive any type of compensation from the general
paiincr LLC for investors obtained?
Although your question is very broad, ("any type of compensation") it is unlikely
that an agent could receive any compensation without triggering a registration
requirement.

If the sole member of the third party LLC is a licensed broker, does it change any
of the answers to the above questions?
If the sole member of the third party LLC is a registered broker-dealer agent, the
agent could be compensated for selling the Limited Partnership interests, provided the
agent had disclosed to, and received approval from, the agent's broker-dealer.
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SCl!:NARIO NO. 2:
A non-regulated exempt hedge fund has been created and files a Reg D form
with the SEC for information purposes. Only 75 accredited investors and 25 non
accredited investors may invest in this hedge fund. The hedge fund is a Delaware limited
partnership and the investors become limited partners when they invest in the hedge fund
(the "Limited Partnership").
The general partner is an Idaho limited liability company that is a registered
investment advisor and is authorized by its broker dealer to participate in this outside
business activity (the "LLC"). The sole member of this LLC is a licensed broker working
through a licensed broker dealer on other securities matters.
A third party individual is invited to market the hedge fund to potential
investors. The third party individual has no securities license, is not a licensed broker,
and has no broker dealer.
Is this marketing activity allowed? If not, is it a civil and/or criminal violation?
The analysis would be the same as in scenario #1.

Can the non-licensed individual receive commission compensation from the
Limited Partnership for investors obtained?
Can the non-licensed individual receive any other type of compensation like a
percentage of management fees or incentive foes from the Limited Partnership for
investors obtained?
Can the non-licensed individual receive any type of compensation from the
general partner LLC for investors obtained?

SCENARIO NO. 3:
A non-regulated exempt hedge fund has been created and files a Reg D form with
the SEC for information purposes. Only 75 accrcclitecl investors and 25 non accredited
investors may invest in this hedge fund. The hedge fund is a Delaware limited
partnership and the investors become limited partners when they invest in the hedge fund
(the "Limited Partnership").
The general partner is an Idaho limited liability company that is a registered
investment advisor and is authorized by its broker dealer to participate in this outside
business activity (the "LLC"). The sole member of this LLC is a licensed broker working
through a licensed broker dealer on other securities matters.
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A third pa1ty individual is invited to market the hedge fund to potential
investors. The third party individual has a securities license, is a licensed broker, has a
broker dealer, but has not been authorized by such broker dealer to participate in this
outside business activity.

Is this marketing activity allowed? If not, is it a civil and/or criminal violation?
A registered broker-dealer agent would not violate l.C. § 30-14-402(a) (brokerdealer agent registration requirement) when selling the Limited Partnership interests.
However, the agent's failure to disclose outside business activities is, at a minimum, a
violation of Rule 104(27) of the Act. See l.C. § 30-14-508 for the parameters of criminal
liability.

Can the licensed individual receive commission compensation from the Limited
Partnership for investors obtained?
A registered BO agent can receive compensation for selling a private placement.
However, a violation of Rule 104 could result in the revocation or suspension of the
registration and a civil penalty of up to $5,000/violation.

Can the licensed individual receive any other type of compensation like a
percentage of management fees or incentive fees from the Limited Partnership for
investors obtained?
This question is a little too broad, however, the analysis would be similar to the
commission response above. The agent's broker-dealer would determine what
compensation would be available or appropriate under FINRA rules.

Can the licensed individual receive any type of compensation from the general
partner LLC for investors obtained?
Changing the compensation paying entity would not materially change the
analysis in this scenario. See response to last question.

SCENARIO NO. 4:
A non-regulated exempt hedge fund has been created and files a Reg D form with
the SEC for information purposes. Only 75 accredited investors and 25 non accredited
investors may invest in this hedge fund. The hedge fund is a Delaware limited
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partnership and the investors become limited partners when they invest in the hedge fond
(the "Limited Partnership").

The general partner is an Idaho limited liability company that is a registered
investment advisor and is authorized by its broker dealer to participate in this outside
business activity (the "LLC"). The sole member of this LLC is a licensed broker working
through a licensed broker dealer on other securities matters.
A third party individual is invited to market the hedge fund to potential
investors. The third party individual has a securities license, is a licensed broker, has a
broker dealer, but after commencing marketing activities for the Limited Partnership the
broker dealer goes out of business and the third party's broker's license expires for failure
to lodge it with a broker dealer within the designated two year period.
Is this marketing activity allowed? If not, is it a civil and/or criminal violation?
Once a broker-dealer firm's registration is terminated, the agent's registration is
also terminated. A broker-dealer agent is never registered when the agent is not
associated with a broker-dealer. The two year period only applies to the validity of the
agent's licensing exams. After a two year period without association with a brokerdealer, the agent must retake the appropriate exams to register again.

Can the non-licensed individual receive commission compensation from the
Limited Partnership for investors obtained?
See responses to scenarios Nos. 2 & 3 above.

Can the non-licensed indi victual receive any other type of compensation like a
percentage of management fees or incentive fees from the Limited Partnership for
investors obtained?
See responses to scenarios Nos. 2 & 3 above.

Can the non-licensed individual receive any type of compensation from the
general partner LLC for investors obtained?
See responses to scenarios Nos. 2 & 3 above.

SCENARIO NO. 5:
A non-regulated exempt hedge fund has been created and files a Reg D form with
the SEC for information purposes. Only 75 accrcclitccl investors and 25 non accredited
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investors may invest in this hedge fund. The hedge fund is a Dc!aware limited
partnership and the investors become limited partners when they invest in the hedge fund
(the "Limited Partnership").
The general partner is an Idaho limited liability comp<my that is a registered
investment advisor and is authorized by its broker dealer to participate in this outside
business activity (the "LLC"). The sole member of this LLC is a licensed broker working
through a licensed broker dealer on other securities matters.

A third party individual is invited to market the hedge fund to potential
investors. The third party individual had a securities license, was a licensed broker, had
a broker dealer, but the license expired when the broker dealer goes out of business for
failure to lodge it with a new broker dealer within the designated two year period.
Is there a statute of regulation setting forth whether contracts entered into with
individuals or entities not authorized to market and recommend certain securities like the
Limited Partnership are enforceable or void or voidable.
I'm not aware of a statute.
A registered broker-dealer agent's registration is only valid when it is associated
with a registered broker-dealer. The two year period only applies to the validity of
examination results required for registration. When the broker-dealer goes out of
business, the broker-dealer agent's registration is invalid at the same moment as the
broker-dealer's registration. When the agent is not associated with a broker-dealer, and
therefore not registered, the agent has two years to associate with a new broker-dealer.
If the agent passes the two year anniversary of the termination of his/her registration
and has not associated with a new broker-dealer, the agent must retake the required
securities examinations prior to registering again.

Is there an [daho license that must be obtained by a licensed or unlicensed
individual or LLC pursuant to the factual scenarios set :forth above?
To received compensation for selling securities, an individual needs to be
registered as either a broker-dealer agent or an issuer agent

ff the unlicensed third patty individual is appointed as an officer of the Limited
Partnership, do any of the answers to the questions set forth above change?
Unlikely, however, issues or facts regarding whether compensation paid to the
individual is based on the agent's participation in the transactions or for other services
to the entities would need to be examined.
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r would

appreciate an oppo1iunity to sit down with you to discuss your/the State
of Idaho Department of Finance perspective regarding ihc scenarios set forth above.
Please feel free to contact me if you have any questions or concerns.
Sincerely,

Isl
Kimbell D. Gourley
Erika P. Judd

KDG/slp
Encl.
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Erika Judd
From:

Sent:
To:

Cc:
Subject:

Erika Judd
Thursday, July 14, 2011 4:25 PM
'Kurt Merritt'
Kimbell Gourley; Sherry Prescott
RE: Request for Information

Kurt,
Thank you. I hope to be able to make it, but as it turns out, it may just be Kim.
Regards,
Erika P. Judd
Trout Jones Gledhill Fuhrman Gourley, P.A.
225 North 9th St., Ste 820
Boise, ID 83702
P.O. Box 1097
Boise, ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
ejudd@idalaw.com
This electronic transmission (and/or the documents accompanying it) may contain confidential information belonging to
the sender that is protected by the Electronic Communications Privacy Act, 18 U.5.C. Sections 2510 and 2521 and may
be legally privileged. This message (and any associated files) is intended only for the use of the individual or entity to
which it is addressed and may contain information that is confidential, subject to copyright or constitutes a trade secret.
If you are not the intended recipient you are hereby notified that any dissemination, copying or distribution of this
message, or files associated with this message, is strictly prohibited. If you have received this communication in error,
please notify Trout+Jones+Gledhill+Fuhrman+Gourley, PA immediately by telephone (208-331-1170) and destroy the
original message. Messages sent to and from us may be monitored.

From: Kurt Merritt [mailto:kurt.merritt@finance.idaho.gov]
Sent: Thursday, July 14, 2011 4:23 PM
To: Erika Judd
Subject: RE: Request for Information
Erika,

2:00 is fine, I've reserved a conference room. Will it just be you or will Kim be coming also?

From: Erika Judd [mailto:EJudd@idalaw.com]
Sent: Thursday, July 14, 2011 4:08 PM

001118
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To: Kurt Merritt

Subject: RE: Request for Information
Kurt,
I appreciate you getting back to me so quickly. I look forward to the opportunity to meet with you. Is there a time
tomorrow afternoon that would be convenient for you? Does 2:00 p.m. work for you?
Regards,
Erika P. Judd
Trout Jones Gledhill Fuhrman Gourley, P.A.
225 North 9th St., Ste 820
Boise, ID 83702
; ·'.'.Box 1097
;:,0ise, ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
ejudd@idalaw.com
This electronic transmission (and/or the documents accompanying it) may contain confidential information belonging to
the sender that is protected by the Electronic Communications Privacy Act, 18 U.5.C. Sections 2510 and 2521 and may
be legally privileged. This message (and any associated files) is intended only for the use of the individual or entity to
which it is addressed and may contain information that is confidential, subject to copyright or constitutes a trade secret.
If you are not the intended recipient you are hereby notified that any dissemination, copying or distribution of this
message, or files associated with this message, is strictly prohibited. If you have received this communication in error,
please notify Trout+Jones+Gledhill+Fuhrman+Gourley, PA immediately by telephone (208-331-1170) and destroy the
original message. Messages sent to and from us may be monitored.

From: Kurt Merritt [mailto:kurt.merritt@lfinance.idahQ.,.9ill'}

Sent: Wednesday, July 13, 201111:20 AM
To: Erika Judd
Subject: RE: Request for Information
Erika,
Sure, I can meet with you. Lunch sounds tempting, but really the best place is here at the Department. My schedule is
1
pretty open, so whenever you are available the rest of this week or next. After the 22n' I'll be o.ut of the office until
August 8.

Kurt V. Merritt
Securities Analyst
Idaho Department of Finance
(;Go Park Boulevard, Suite 200
Boise, Idaho 837 l2
(208) 332-8046 I (888) 346-3378
From: Erika Judd [mailto:EJudd@idalaw.com]
Sent: Wednesday, July 13, 2011 9:24 AM
2
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To: Kurt Merritt
Cc: Kimbell Gourley
Subject: RE: Request for Information
Hello Kurt,
I appreciate you getting back to me with your thoughts. We have had a chance to review your responses and have
several remaining general questions. We would like to sit down with you, in person, at your earliest convenience to
cover a couple questions that we have regarding your responses.
As we noted in the previous letter, the particular facts of this case are disputed. As such, we are not looking for a formal
opinion regarding any particular set of facts, only a basic idea of what licenses may, or may not, be required depending
on the activity and how those licenses are obtained. The meeting can be informal. We would be happy to take you out
to lunch, meet over coffee, or meet at a location of your preference such as your office. We're just wanting to make
swe that we have a firm grasp on the basic licensing requirements and the effect of different licenses, i.e., brokerdealer, broker, issuer agent, investment advisor, etc. Are you available for a meeting later this week or next weef< to sit
down to visit with me, or, me and Mr. Gourley depending on his availability?
Please feel free to contact me if you have any questions.
Thank you,
Erika P. Judd
Trout Jones Gledhill Fuhrman Gourley, P.A.
225 North 9th St., Ste 820
Boise, ID 83702
P.O. Box 1097
Boise, ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
ejudd@idalaw.com
This electronic transmission (and/or the documents accompanying it) may contain confidential information belonging to
the sender that is protected by the Electronic Communications Privacy Act, 18 U.S.C. Sections 2510 and 2521 and may
be legally privileged. This message (and any associated files) is intended only for the use of the individual or entity to
which it is addressed and may contain information that is confidential, subject to copyright or constitutes a trade secret.
If you are not the intended recipient you are hereby notified that any dissemination, copying or distribution of this
message, or files associated with this message, is strictly prohibited. If you have received this communication in error,
please notify Trout+Jones+Gledhill+Fuhrman+Gourley, PA immediately by telephone (208-331-1170) and destroy the
original message. Messages sent to and from us may be monitored.

From: Kurt Merritt [mailto:kurt.merritt@finance.idaho.gov]

Sent: Monday, July 11, 2011 5:18 PM
To: Erika Judd

Subject: RE: Request for Information
Hello Erika,
Attached is my response to your request for information. This is not a formal interpretive opinion or no action request
response from the Department and, as such, it is merely my personal opinion and cannot be relied on for any future
filing or dealing with the Department.
3
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Kurt V. Merritt
Securities Analyst
Idaho Department of Finance
800 Park Boulevard, Suite 200
Boise, Idaho 83712
(208) 332-8046 I (888) 346-3378
This e-mail and any documents accompanying this transmission may contain confidential, privileged or law enforcement
information and may be protected as such pursuant to Idaho Code 30-14-607 and 9-930H. This information is intended only
for the use of the individuals or entities to which it was meant to be addressed. [f you are not the intended recipient, you are
hereby notified that any disclosure, copying, forwarding, or other distribution of this e-mail and any of its attachments, as well
as taking any action in reliance on or as a result of the contents of this e-mail, are strictly prohibited. 1fyou have received this email in error, please immediately notify the sender by e-mail at the address above and delete this e-mail and any attachments.
From: Erika Judd [mailto:EJudd@idalaw.com]

Sent: Wednesday, June 29, 2011 1:42 PM
To: Kurt Merritt
Cc: Kimbell Gourley
Subject: Request for Information
Mr. Merritt,
I appreciate your time and attention to this matter. As we discussed this morning, I have attached a letter detailing the
factual scenarios that we currently seek your input and guidance on.
I hope you have a wonderful weekend and ! look forward to discussing this further upon your return.

Please feel free to contact me if you have any questions or concerns.
Regards,
Erika P.Judd
TroutJones Gledhill Fuhrman Gourley, P.A.
225 North 9th St., Ste 820
Boise, ID 83702
P.O. Box 1097
Boise, ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
ejudd@idalaw.com
This electronic transmission (and/or the documents accompanying it} may contain confidential information belonging to
the sender that is protected by the Electronic Communications Privacy Act, 18 U.S.C. Sections 2510 and 2521 and may
be legally privileged. This message (and any associated files) is intended only for the use of the individual or entity to
which it is addressed and may contain information that is confidential, subject to copyright or constitutes a trade secret.
If you are not the intended recipient you are hereby notified that any dissemination, copying or distribution of this
message, or files associated with this message, is strictly prohibited. If you have received this communication in error,
please notify Trout+Jones+Gledhill+Fuhrman+Gourley, PA immediately by telephone (208-331-1170} and destroy the
original message. Messages sent to and from us may be monitored.
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Erika Judd
From:

Sent:
To:

Subject:

Erika Judd
Thursday, July 14, 20114:08 PM
'Kurt Merritt'
RE: Request for Information

Kurt,
I appreciate you getting back to me so quickly. I look forward to the opportunity to meet with you. Is there a time
tomorrow afternoon that would be convenient for you? Does 2:00 p.m. work for you?
Regards,
Erika P. Judd
Trout Jones Gledhill Fuhrman Gourley, P.A.
225 North 9th St., Ste 820
Boise, ID 83702
P.O. Box 1097
Boise, ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
ejudd@idalaw.com
This electronic transmission (and/or the documents accompanying it) may contain confidential information belonging to
the sender that is protected by the Electronic Communications Privacy Act, 18 U.S.C. Sections 2510 and 2521 and may
be legally privileged. This message (and any associated files) is intended only for the use of the individual or entity to
which it is addressed and may contain information that is confidential, subject to copyright or constitutes a trade secret.
If you are not the intended recipient you are hereby notified that any dissemination, copying or distribution of this
message, or files associated with this message, is strictly prohibited. If you have received this communication in error,
please notify Trout+Jones+Gledhill+Fuhrman+Gourley, PA immediately by telephone (208-331-1170) and destroy the
original message. Messages sent to and from us may be monitored.

From: Kurt Merritt [mailto:kurt.merritt@finance.idaho.gov]

Sent: Wednesday, July 13, 2011 11:20 AM
To: Erika Judd
Subject: RE: Request for Information
Erika,
Sure, I can meet with you. Lunch sounds tempting, but really the best place is here at the Department. My schedule is
pretty open, so whenever you are available the rest of this week or next. After the 22"d I'll be out of the office until
August 8.

Kurt V. Merritt
Securities Analyst
Idaho Department of Finance
PPCM009466
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800 Park Boulevard, Suite 200
Boise, Idaho 83712
(208) 332-8046 I (888) 346-3378
From: Erika Judd [mailto:EJudd@idalaw.com]
Sent: Wednesday, July 13, 2011 9:24 AM
To: Kurt Merritt
Cc: Kimbell Gourley
Subject: RE: Request for Information
Hello Kurt,
I appreciate you getting back to me with your thoughts. We have had a chance to review your responses and have
several remaining general questions. We would like to sit down with you, in person, at your earliest convenience to
cover a couple questions that we have regarding your responses.

As we noted in the previous letter, the particular facts of this case are disputed. As such, we are not looking for a formal
opinion regarding any particular set of facts, only a basic idea of what licenses may, or may not, be required depending
on the activity and how those licenses are obtained. The meeting can be informal. We would be happy to take you out
to lunch, meet over coffee, or meet at a location of your preference such as your office. We're just wanting to make
sure that we have a firm grasp on the basic licensing requirements and the effect of different licenses, i.e., brokerdealer, broker, issuer agent, investment advisor, etc. Are you available for a meeting later this week or next week to sit
down to visit with me, or, me and Mr. Gourley depending on his availability?
Please feel free to contact me if you have any questions.
Thank you,
Erika P. Judd
Trout Jones Gledhill Fuhrman Gourley, P.A.
225 North 9th St., Ste 820
Boise, ID 83702
P.O. Box 1097
Boise, ID 83701
Telephone: (208) 331-1170
Facsimile: {208) 331-1529
ejudd@idalaw.com
This electronic transmission (and/or the documents accompanying it) may contain confidential information belonging to
the sender that is protected by the Electronic Communications Privacy Act, 18 U.S.C. Sections 2510 and 2521 and may
be legally privileged. This message (and any associated files) is intended only for the use of the individual or entity to
which it is addressed and may contain information that is confidential, subject to copyright or constitutes a trade secret.
If you are not the intended recipient you are hereby notified that any dissemination, copying or distribution of this
message, or files associated with this message, is strictly prohibited. If you have received this communication in error,
please notify Trout+Jones+Gledhill+Fuhrman+Gourley, PA immediately by telephone {208-331-1170) and destroy the
original message. Messages sent to and from us may be monitored.

From: Kurt Merritt [mailto:kurt.merritt@finance.idaho.gov]
Sent: Monday, July 11, 2011 5:18 PM
To: Erika Judd
Subject: RE: Request for Information
2
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Hello Erika,
Attached is my response to your request for information. This is not a formal interpretive opinion or no action request
response from the Department and, as such, it is merely my personal opinion and cannot be relied on for any future
filing or dealing with the Department.

I<urt V. Merritt
Securities Analyst
Idaho Department of Finance
800 Park Boulevard, Suite 200
Boise, Idaho 83712
(208) 332-8046 I (888) 346-3378
; :1;s e-mail and any documents accompanying this tiansmission may contain confidential, privileged or law enforcement
,nformation and may be protected as such pursuant to Idaho Code 30-14-607 and 9-930H. This information is intended only
for the use of the individuals or entities to which it was meant to be addressed. If you are not the intended recipient, you are
hereby notified that any disclosure, copying, forwarding, or other distribution of this e-mail and any of its attachments, as well
as taking any action in reliance on or as a .result of the contents of this e-mail, arc strictly prohibited. If you have received this email in error, please immediately notify the sender by e-mail at the address above and delete this e-mail and any attachments.
From: Erika Judd [mailto:EJudd@idalaw.com1

Sent: Wednesday, June 29, 2011 1:42 PM
To: Kurt Merritt
Cc: Klmbell Gourley
Subject: Request for Information
Mr. Merritt,
I appreciate your time and attention to this matter. As we discussed this morning, I have attached a letter detailing the
factual scenarios that we currently seek your input and guidance on.
I hope you have a wonderful weekend and I look forward to discussing this further upon your return.

Please feel free to contact me if you have any questions or concerns.
Regards, ·
Erika P. Judd
Trout Jones Gledhill Fuhrman Gourley, PA
225 North 9th St., Ste 820
Boise, ID 83702
P.O. Box 1097
Boise, ID 83701
Telephone: {208) 331-1170
Facsimile: (208) 331-1529
f:!il!dd@idalaw.com
This electronic transmission (and/or the documents accompanying it) may contain confidential information belonging to
the sender that is protected by the Electronic Communications Privacy Act, 18 U.S.C. Sections 2510 and 2521 and may
be legally privileged. This message (and any associated files) is intended only for the use of the individual or entity to
which it is addressed and may contain information that is confidential, subject to copyright or constitutes a trade secret.
If you are not the intended recipient you are hereby notified that any dissemination, copying or distribution of this
3
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message, or files associated with this message, is strictly prohibited. If you have received this communication in error,
please notify Trout+Jones+Gledhill+Fuhrman+Gourfey, PA immediately by telephone (208-331-1170) and destroy the
original message. Messages sent to and from us may be monitored.
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Erika Judd
From:

Sent:
To:
Cc:

Subject:

Erika Judd
Wednesday, July 13, 2011 9:24 AM
'Kurt Merritt'
Kimbell Gourley
RE: Request for Information

Hello Kurt,

I appreciate you getting back to me with your thoughts. We have had a chance to review your responses and have
sPveral remaining general questions. We would like to sit down with you, in person, at your earliest convenience to
<··er a couple questions that we have regarding your responses.
As we noted in the previous letter, the particular facts of this case are disputed. As such, we are not looking for a formal
opinion regarding any particular set of facts, only a basic idea of what licenses may, or may not, be required depending
on the activity and how those licenses are obtained. The meeting can be informal. We would be happy to take you out
to lunch, meet over coffee, or meet at a location of your preference such as your office. We're just wanting to make
sure that we have a firm grasp on the basic licensing requirements and the effect of different licenses, i.e., brokerdealer, broker, issuer agent, investment advisor, etc. Are you available for a meeting later this week or next week to sit
down to visit with me, or, me and Mr. Gourley depending on his availability?
Please feel free to contact me if you have any questions.
Thank you,
Erika P. Judd
Trout Jones Gledhill Fuhrman Gourley, P.A.
225 North 9th St., Ste 820
Boise, ID 83702
P.O. Box 1097
Boise, ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
ejudd@idafaw.com
This electronic transmission (and/or the documents accompanying it) may contain confidential information belonging to
the sender that is protected by the Electronic Communications Privacy Act, 18 U.S.C. Sections 2510 and 2521 and may
be legally privileged. This message (and any associated files) is intended only for the use of the individual or entity to
which it is addressed and may contain information that is confidential, subject to copyright or constitutes a trade secret.
If you are not the intended recipient you are hereby notified that any dissemination, copying or distribution of this
message, or files associated with this message, is strictly prohibited. If you have received this communication in error,
please notify Trout+Jones+GledhilltFuhrman+Gourley, PA immediately by telephone (208-331-1170) and destroy the
original message. Messages sent to and from us may be monitored.

From: Kurt Merritt [mailto:kurt.merritt@finance.idaho.gov]
Sent: Monday, July 11, 2011 5:18 PM
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To: Erika Judd
Subject: RE: Request for Information
Hello Erika,
Attached is my response to your request for information. This is not a formal interpretive opinion or no action request
response from the Department and, as such, it is merely my personal opinion and cannot be relied on for any future
filing or dealing with the Department.

I<urt V. Merritt
Securities Analyst
Idaho Department of Finance
800 Park Boulevard, Suite 200
Boise, Idaho 83712
(208) 332-8046 I (888) 346-3378
This e-mail and any documents accompanying this transmission may contain confidential, privileged or law enforcement
information and may be protected as such pursuant to [daho Code 30-14-607 and 9-930H. This information is intended only
for the use of the individuals or entities to which it was meant to be addressed. If you are not the intended recipient, you are
hereby notified that any disclosure, copying, foiwarding, or other distribution of this e-mail and any of its attachments, as well
as taking any action in reliance on or as a result of the contents of this e-mail, are strictly prohibited. If you have received this email in error, please immediately notify the sender by e-mail at the address above and delete th.is e-mail and any attachments.
From: Erika Judd [mailto:EJudd@idalaw.com]
Sent: Wednesday, June 29, 20111:42 PM
To: Kurt Merritt
Cc: Kimbell Gourley
Subject: Request for Information
Mr. Merritt,
I appreciate your time and attention to this matter. As we discussed this morning, I have attached a letter detailing the
factual scenarios that we currently seek your input and guidance on.
I hope you have a wonderful weekend and I look forward to discussing this further upon your return.
Please feel free to contact me if you have any questions or concerns.
Regards,
Erika P. Judd
Trout Jones Gledhill Fuhrman Gourley, P.A.
225 North 9th St., Ste 820
Boise, ID 83702
P.O. Box 1097
Boise, ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
ejudd@idalaw.com
This electronic transmission (and/or the documents accompanying it) may contain confidential information belonging to
the sender that is protected by the Electronic Communications Privacy Act, 18 U.S.C. Sections 2510 and 2521 and may
be legally privileged This message (and any associated files) is intended only for the use of the individual or entity to
2
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which it is addressed and may contain information that is confidential, subject to copyright or constitutes a trade secret.
If you are not the intended recipient you are hereby notified that any dissemination, copying or distribution of this
message, or files associated with this message, is strictly prohibited. If you have received this communication in error,
please notify Trout+JonestGledhill+Fuhrman+Gourley, PA immediately by telephone (208-331-1170) and destroy the
original message. Messages sent to and from us may be monitored.
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Erika Judd
From:

Sent:

To:
Cc:

Subject:

Kurt Merritt < kurt.merritt@finance.idaho.gov>
Wednesday, June 29, 2011 3:36 PM
Erika Judd
Patty Highley
RE: Request for Information

Erika,
I've forwarded my response to Patty for review, she is out of the office today and part of tomorrow. I'm gone until next
Tuesday. So I should be able to respond next Tues morning.
!'hanks.

Kurt V. Merritt
Securities Analyst
Idaho Department of Finance
800 Park Boulevard, Suite 200
Boise, Idaho 83712
(208) 332-8046 I (888) 346-3378
From: Erika Judd [mailto:EJudd@idalaw.com]
Sent: Wednesday, June 29, 20111:42 PM
To: Kurt Merritt
Cc: Kimbell Gourley
Subject: Request for Information
Mr. Merritt,
I appreciate your time and attention to this matter. As we discussed this morning, I have attached a letter detailing the
factual scenarios that we currently seek your input and guidance on.

I hope you have a wonderful weekend and I look forward to discussing this further upon your return.

Please feel free to contact me if you have any questions or concerns.
Regards,
Erika P. Judd
Trout Jones Gledhill Fuhrman Gourley, P.A.
225 North 9th St., Ste 820
Boise, ID 83702

P.O. Box 1097
3oise, ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
ejudd@idalaw.com
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This electronic transmission (and/or the documents accompanying it) may contain confidential information belonging to
the sender that is protected by the Electronic Communications Privacy Act, 18 U.S.C. Sections 2510 and 2521 and may
be legally privileged. This message (and any associated files) is intended only for the use of the individual or entity to
which it is addressed and may contain information that is confidential, subject to copyright or constitutes a trade secret.
If you are not the intended recipient you are hereby notified that any dissemination, copying or distribution of this
message, or files associated with this message, is strictly prohibited. If you have received this communication in error,
please notify Trout+Jones+Gledhill+Fuhrman+Gourley, PA immediately by telephone (208-331-1170) and destroy the
original message. Messages sent to and from us may be monitored.
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Erika Judd
From:

Sent:
To:
Cc:

Subject:
Attachments:

Erika Judd
Wednesday, June 29, 2011 1:42 PM
'kurt.merritt@finance.idaho.gov'
Kimbell Gourley
Request for Information
IdDeptFinance Letter 06.29.2011.doc

Mr. Merritt,
! c=mpreciate your time and attention to this matter. As we discussed this morning, I have attached a letter detailing the
•>r:ual scenarios that we currently seek your input and guidance on.
I hope you have a wonderful weekend and I look forward to discussing this further upon your return.

Please feel free to contact me if you have any questions or concerns.
Regards,
Erika P. Judd
Trout Jones Gledhill Fuhrman Gourley, P.A.
225 North 9th St., Ste 820
Boise, ID 83702
P.O. Box 1097
Boise, ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
ejudd@idalaw.com
This electronic transmission (and/or the documents accompanying it) may contain confidential information belonging to
the sender that is protected by the Electronic Communications Privacy Act, 18 U.S.C. Sections 2510 and 2521 and may
be legally privileged. This message (and any associated files) is intended only for the use of the individual or entity to
which it is addressed and may contain information that is confidential, subject to copyright or constitutes a trade secret.
If you are not the intended recipient you are hereby notified that any dissemination, copying or distribution of this
message, or files associated with this message, is strictly prohibited. If you have received this communication in error,
please notify Trout+Jones+Gledhill+Fuhrman+Gourley, PA immediately by telephone (208-331-1170) and destroy the
original message. Messages sent to and from us may be monitored.
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Trout + Jones +Gledhill +Fuhrman + Gourley, P.A.
ATTORNEYS

AT

LAW

Kimbell D. Gourley
Erika P. Judd

June 29, 2011

Dear Kurt:
Thank you for the opportunity to meet with you next week to discuss licensing
issues and registration issues under Idaho law. To help with our discussion, .I have set
forth below a couple of factual scenarios for your consideration. The problem at this time
is that the facts arc in dispute between the parties so we cannot set forth just one set of
facts. Thank you for your understanding.

SC"fi:NARIO NO. 1:
A non-regulated exempt hedge fund has been created and files a Reg D form
with the SEC for information purposes. Only 75 accredited investors and 25 non
accredited investors may invest in this hedge fund. The hedge fund is a Delaware limited
partnership and the investors become limited partners when they invest in the hedge fund
(the "Limited Partnership").
The general partner is an Idaho limited liability company that is a registered
investment advisor and is authorized by its broker dealer to paiticipate in this outside
business activity (the "LLC"). The sole member of this LLC is a licensed broker working
through a licensed broker dealer on other securities matters.
A third party LLC is invited to market the hedge fund to potential investors.
The third party LLC has no securities license, is not a licensed broker, and has no broker
dealer.
Is this marketing activity allowed? If not, is it a civil and/or criminal violation?
Can the non-licensed LLC receive commission compensation from the Limited
Partnership for investors obtained?
Can the non-licensed LLC receive any other type of compem;at.ion like a
percentage of management foes or incentive fees from the Limited Partnership for
investors obtained?
Can the non-licensed LLC receive any type of compensation from the general
partner LLC for investors obtained?
If the sole member of the third party LLC is a licensed broker, docs it change any
of the answers to the above questions?

The 9'" & Idaho Center • 225 North 9 111 Street, Suite 820
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SCENARIO NO. 2:
A non-regulated exempt hedge fund has been created and files a Reg D fonn
with the SEC for information purposes. Only 75 accredited investors and 25 non
accredited investors may invest in this hedge fund. The hedge fund is a Delaware limited
partnership and the investors become limited partners when they invest in the hedge fund
(the" Limited Partnership").
The general partner is an Idaho limited liability company that is a registered
investment advisor and is authorized by its broker dealer to paiticipatc in this outside
business activity (the "LLC"). The sole member of this LLC is a licensed broker working
through a licensed broker dealer on other securities matters.
A third party individual is invited to market the hedge fund to potential
investors. The third party individual has no securities license, is not a licensed broker,
and has no broker dealer.
Is this marketing activity allowed? If not, is it a civil and/or criminal violation?
Can the non-licensed individual receive commission compensation from the
Limited Partnership for investors obtained'?
Can the non-licensed individual receive any other type of compensation like a
percentage of management fees or incentive foes from the Limited Partnership for
investors obtained'?
Can the non-licensed individual receive any type of compensation from the
general partner LLC for investors obtained?

SCENARIO NO. 3:
A non-regulated exempt hedge fond has been created and files a Reg D form with
the SEC for information purposes. Only 75 accredited investors and 25 non accredited
investors may invest in this hedge fund. The hedge fund is a Delaware limited
partnership and the investors become limited partners when they invest in the hedge fund
(the "Limited Partnership").
The general partner is an Idaho limited liability company that is a registered
investment advisor and is authorized by its broker dealer to participate in this outside
business activity (the "LLC"). The sole member of this LLC is a licensed broker working
through a licensed broker dealer on other securities matters.
A third party individual is invited to market the hedge fund to potential
investors. The third party individual has a securities license, is a licensed broker, has a

PPCM009477
001133

June 29, 2011
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broker dealer, but has not been authorized by such broker dealer to participate in this
outside business activity.
ls this marketing activity allowed? If not, is it a civil and/or criminal violation?
Can the licensed individual receive commission compensation from the Limited
Partnership for investors obtained?
Can the licensed individual receive any other type of compensation like a
percentage of management fees or incentive foes from the Limited Partnership for
investors obtained?
Can the licensed individual receive any type of compensation from the general
partner LLC for investors obtained?

SCENARIO NO. 4:
A non-regulated exempt hedge fund has been created and files a Reg D form with
the SEC for information purposes. Only 75 accredited investors and 25 non accredited
investors may invest in this hedge fond. The hedge fund is a Delaware limited
partnership and the investors become limited partners when they invest in the hedge fund
(the "Limited Partnership").
The general partner is an fdaho limited liability company that is a registered
investment advisor and is authorized by its broker dealer to participate in this outside
business activity (the "LLC"). The sole member of this LLC is a licensed broker working
through a licensed broker dealer on other securities matters.
A third party individual is invited to market the hedge fund to potential
investors. The third party individual has a securities license, is a licensed broker, has a
broker dealer, but after commencing marketing activities for the Limited Partnership the
broker dealer goes out of business and the third party's broker's license expires for failure
to lodge it with a broker dealer within the designated two year period.
Is this marketing activity allowed? If not, is it a civil and/or criminal violation?
Can the non-licensed individual receive commission compensation from the
Limited Partnership for investors obtained?
Can the non-licensed individual receive any other type of compensation like a
percentage of management fees or incenti vc fees from the Limited Partnership for
investors obtained?
Can the non-licensed individual receive any type of compensation from the
general partner LLC for investors obtained?

PPCM009478
001134

June 29, 2011
Page4

SCENARIO NO. 5:
A non-regulated exempt hedge fund has been created and files a Reg D form with
the SEC for information purposes. Only 75 accredited investors and 25 non accredited
investors may invest in this hedge fund. The hedge fund is a Delaware limited
pm1nership and the investors become limited partners when they invest in the hedge fimd
(the "Limited Partnership").
The general partner is an Idaho limited liability company that is a registered
investment advisor and is authorized by its broker dealer to participate in this outside
business activity (the "LLC"). The sole member of this LLC is a licensed broker working
through a licensed broker dealer on other securities matters.
A third party individual is invited to market the hedge fund to potential
investors. The third party individual had a securities license, was a licensed broker, had
a broker dealer, but the license expired when the broker dealer goes out of business for
failure to lodge it with a new broker dealer within the designated two year period .

.Is there a statute of regulation setting forth whether contracts entered into with
individuals or entities not authorized to market and recommend certain securities like the
Limited Partnership are enforceable or void or voidable.
rs there an Idaho license that must be obtained by a licensed or unlicensed
individual or LLC pursuant to the factual scenarios set fo11h above?
If the unlicensed third party individual is appointed as an officer of the Limited
Partnership, do any of the answers to the questions set forth above change?

! would appreciate an opportunity to sit down with you to discuss your/the State
of Idaho Department of Finance perspective regarding the scenarios set forth above.
Please feel free to contact me if you have any questions or concerns.

Sincerely,

Isl
Kimbell D. Gourley
Erika P. Juclcl
KDG/slp
Encl.

PPCM009479
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Dear Investor:
FINRA has generated the following BrokerCheck
report for JEFFREY J. PODESTA. The information
contained within this report has been provided by a
FINRA member firm(s) and securities regulators as
part of the securities industry's registration and
licensing process and represents the most current
information reported to the Central Registration
Depository (CRD®) system.
FINRA regulates the securities markets for the
ultimate benefit and protection of the investor. FINRA
believes the general public should have access to
information that will help them determine whether to
conducl, or continue to conduct, business with a
FINRA member firm or any of the member's
associated persons. To that end, FINRA has adopted
a public disclosure policy to make certain types of
information available to you. Examples of information
FINRA provides on currently registered Individuals
and Individuals who were registered during the past
ten years include: actions by regulators, investmentrelated civil suits, customer disputes that contain
allegations of sales practice violations against
brokers, all felony charges and convictions,
misdemeanor charges and convictions relating to
securities violations, and financial even.ts such as
bankruptcies, compromises with creditors, judgments,
and liens. FINRA also provides on a permanent basis
certain information on former registered individuals, if
any of the following applies, as reported to CRD on a
uniform registration form: (1) the person was the
subject of a final regulatory event; (2) the person was
convicted of or pied guilty or nolo contendere to a
crime; (3) the person was the subject of a civil
injunction or civil court finding Involving a violation of
any investment-related statute(s} or regulation(s); or
(4) the person was named as a respondent or
defendant in an arbitration or civil litigation that
resulted in an award, decision or judgment for a
customer.

r1nrar
When evaluating this report, please keep in mind that
it may include items that involve pending actions or
allegations that may be contested and have not been
resolved or proven. Such items may, in the end, be
withdrawn or dismissed, or resolved in favor of the
firm or broker, or concluded through a negotiated
settlement with no admission or finding of wrongdoing.
The information in this report is not the only resource
you should consult FINRA recommends that you
learn as much as possible about the individual broker
or brokerage firm from other sources, such as
professional references, local consumer and
investment groups, or friends and family members
who already have established investment business
relationships.
FINRA BrokerCheck is governed by federal law,
Securities and Exchange Commission (SEC)
regulations and FINRA rules approved by the SEC.
State disclosure programs are governed by state law,
and may provide additional information on brokers
and firms licensed by the state. Therefore, you should
also consider requesting information from your state
securities regulator. Refer to www.nasaa.org for a
complete list of state securities regulators.
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Using this site/information means
that you accept the FINRA
BrokerCheck Terms and
Conditions. A complete list of
Terms and Conditions can be
found at
brokercheck. finra.org

G
For additional information about
the contents of this report, please
refer to the User Guidance or
www.finra.org/brokercheck. It
provides a glossary of terms and a
list of frequently asked questions,
as well as additional resources.
For more information about
FINRA. visit www.finra.org.
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Thank you for using FINRA BrokerCheck.
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JEFFREYJ.PODESTA

Rerort Summary for this Broker

Fin~

CRD# 1050497
This broker is not currently registered with a FINRA
firm.

The report summary provides an overview of the broker's professional background and conduct. The individual
broker, a FINRA-registered firm(s), and/or securities regulator(s) have provided the information contained in this
report as part of the securities industry's registration and licensing process. The information contained in this
report was last updated by the broker, a previous employing brokerage firm, or a securities regulator on
11/10/2009.

Broker Qualifications
This broker Is not currently registered with a
FINRA firm.

This broker has passed:

• 0 Principal/Supervisory Exams

• 1 General Industry/Product Exam
• 2 State Securities Law Exams

Disclosure of Customer Disputes,
Disciplinary, and Regulatory Events
This section includes details regarding disclosure
events reported by or about this broker to CRD as part
of the securities industry registration and licensing
process. Examples of such disclosure events include
formal investigations and disciplinary·actions initiated
by regulators, customer disputes, certain criminal
charges and/or convictions, as well as financial
disclosures, such as bankruptcies and unpaid
judgments or liens.
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Registration and Employment History
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Are there events disclosed aboufthis broker? Yes
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This broker was previously registered with the
following FINRA member firms:
THOMAS GROUP CAPITAL

CRD# 112901
ATLANTA, GA
07/2009 - 11/2009
THOMAS GROUP CAPITAL

CRD# 112901
ATLANTA, GA
02/2005 - 03/2006

001138
©2011 FINRA. All rights reserved.

The following types of disclosures were
reported:
Regulatory Event
Customer Dispute
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FIRST AVANTUS SECURITIES, INC.

"'

CRD#40418
AUSTIN, TX
08/2003 - 04/2004

"'

"'~

For additional registration and employment history
details as reported by the individual broker, refer to
the Registration and Employment History section of
this report.
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Broker Qualifications
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This section provides the self-regulatory organizations (SROs), states and U.S. territories the broker is currently
registered and licensed with, the category of each registration, and the date on which the registration became effective.
This section also provides the physical location of each branch that the individual broker is associated with for each
listed employment.
This broker is not currently registered with a FINRA firm.

>-'
>-'

w

"'

:i:
"l

~

"'
':)

0

I

-.J
....
w
(1\

()

~
':.-

"'0
Ul
()
H

2't'li
Ul

2'>-3i

0

~

t'l

...:
Ul

2'i

~
w

w

>-'
I

>-'
(.n

"'"'
"'
~
t'l

001139

0
>-'
>-'

0
"l
0

..,.
"'

©2011 FINRA. All rights reserved.

Report# 21645-14720 about JEFFREY J. PODESTA. Data current as of Friday, July 08, 2011.

2

llffl.W.,!irm:l "Qf9l.DLQ.~§J.!f!J.i;ii;~

\.l§_ElfyJ!i\'!!!!}.!f~

BrC"ker Qualifications
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Industry Exams this Broker has Passed
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This section includes all current principal/supervisory, general product/industry, and/or state securities law exams that
the broker has passed. Under certain, limited circumstances, a broker may receive a waiver of an exam requirement
based on a combination of previous exams passed and qualifying work experience. Likewise, a new exam requirement
may be grandfathered based on a broker's specific qualifying work experience. Information regarding instances of exam
waivers or the grandfathering of an exam requirement are not included as part of the BrokerCheck report.
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This individual has passed o principal/supervisory exams, 1 general industry/product exam, and 2 state
securities law exams.
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Principal/Supervisory Exams
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Exam

Category

Date

()
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No information reported.
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General Industry/Product Exams
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Exam

Category

Date

General Securities Representative Examination

Series 7

07/22/2003
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State Securities Law Exams

-<:

IJl

Exam

Category

Date

Uniform Securities Agent State Law Examination

Series 63

12/14/1982

Uniform Combined State Law Examination

Series 66

08/25/2003
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Additional information about the securities industry's qualifications and continuing education requirements, as well as
the examinations administered by FINRA to brokers and other securities professionals can be found at
http://www.finra.org/lndustry/Compliance/Registration/QualificationsExams/index.htm.
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Previously Registered with the Following FINRA Firms
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FINRA records show this broker previously held FINRA registrations with the following firms:
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Registration Dates

Firm Name

CRD#
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w

Branch Location

"'

:i:

0712009 - 1112009

THOMAS GROUP CAPITAL

112901

ATLANTA, GA

0212005 - 0312006

THOMAS GROUP CAPITAL

112901

ATLANTA, GA

~

0812003 - 04/2004

FIRST AVANTUS SECURITIES, INC.

40418

AUSTIN, TX

N

02/1991 - 02/1994

TUCK~R ANTHONY INCORPORATED

837

0111990 - 02/1991

PRUDENTIAL-BACHE SECURITIES INC.

7471

0411987 - 12/1989

SMITH BARNEY, HARRIS UPHAM & CO.,
INCORPORATED

7059

06/1982 - 0411987

KIDDER, PEABODY & CO. INCORPORATED

7613
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Employment History
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This section provides up to 10 years of an individual broker's employment history as reported by the individual broker on
the most recently filed Form U4.
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Please note that the broker is required to provide this Information only while registered with a FINRA firm and the
information is not updated via Form U4 after the broker ceases to be registered. Therefore, an employment end
date of "Present" may not reflect the broker's current employment status.
Employment Oates Employer Name

Employer Location

0212005 - Present

THOMAS GROUP CAPITAL

NEW YORK, NY

0711996 - Present

STREET SEARCH LLC

RED BANK, NJ
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04/2003 - 0412003

STRASBOURGER PEARSON TULCIN WOLFF

I

NEW YORK, NY
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Affiliations

"'~

001141

This section includes information, if any, as provided by the broker regarding other business activities the broker is
currently engaged in either as a proprietor, partner, officer, director, employee, trustee, agent or otherwise. This section
does not include non-investment related activity that is exclusively charitable, civic, religious or fraternal and is
recognized as tax exempt.
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No information available.
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Disclosure of Customer Disputes, Disciplinary, and Regt·•atory Events
What you should know and/or consider regarding any reported disclosure events:
• Before reaching a conclusion regarding any of the information contained in this BrokerCheck report, you should
ask the broker to clarify the specific event(s} listed, or to provide a response to any questions you may have.
• "Pending" actions involve unproven andlor unsubstantiated allegations.
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Possible multiple reporting sources please note:
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Disclosure details may be reported by
more than one source (i.e., regulator, firm,
or broker). When this occurs, all versions of
• Self-disclosure: Brokers are required to answer a series of questions on their application requesting securities
the event will appear in the BrokerCheck
industry registration (Form U4). For example, brokers are asked whether they have been involved in certain
report. The different versions of the same
regulatory, civil, criminal and financial matters (e.g., bankruptcy), or have been the subject of a customer dispute. disclosLtre event are separated by a solid
• Regulator/Employer postings: In addition, regulators and firms that have employed a broker also may contribute line with the reporting source labeled.
relevant information about such matters. All of this information is maintained in CRD.

Disclosures in BrokerCheck reports come from different sources:
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Certain thresholds must be met before an event Is reported to CRD; for example:
• A law enforcement agency must file formal charges before a broker is required to report a particular criminal
event.
• Likewise, a regulatory agency must meet established standards before initiating a regulatory action and/or
issuing sanctions. These standards typically include a reasonable basis for initiating the action after engaging in a
fact-finding process.
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In order for a customer dispute to be reported to CRD, a customer must:
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• Allege that their broker engaged in activity that violates certain rules or conduct governing the industry; and
• Claim damages of $5,000 or more as a result of that activity.
(Note: customer disputes may be more subjective in nature than a criminal or regulatory action)
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What you should consider when evaluating the status or disposition of a reported disclosure event:
•

w

001142

Disclosure events may be pending, on appeal, or final. Pending and 'on appeal' matters reflect allegations
that (1) have not been proven or formally adjudicated, or (2) have been adjudicated but are currently being
appealed. Final matters generally may be adjudicated, settled or otherwise resolved.
• An adjudicated matter includes a disposition by (1) a court of law in a criminal or civil matter or (2) an
administrative panel in an action brought by a regulator that is contested by the party charged with some
alleged wrongdoing.
• A settled matter generally represents a disposition wherein parties involved in a dispute reach an agreement
to resolve the matter.
(Note: brokers may choose to settle customer disputes or regulatory matters for business or other reasons)
• Customer disputes also may be resolved without any payment to the customer or any finding of wrongdoing
on the part of the individual broker.
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Final

On Appeal
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Disclosure Event Details
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When evaluating this information, please keep in mind that a number of items may involve pending actions or
allegations that may be contested and have not been resolved or proven. The Items may, in the end, be withdrawn or
dismissed, or resolved in favor of the individual broker, or concluded through a negotiated settlement for certain
business reasons (e.g., to maintain customer relationships or to limit the litigation costs associated with disputing the
allegations) with no admission or finding of wrongdoing.
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This report provides the information exactly as it was reported to CRO by the individual broker, a member firm(s),
and/or by securities industry regulators. Some of the specific data fields contained In the report may be blank if the
information was not provided to CRD.
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This section provides information regarding a final, regulatory action that was reported to CRD by the individual broker, a
member firm, and/or a securities regulator. The event may include a final, formal proceeding initiated by a regulatory
authority (e.g., a state securities agency, a self-regulatory organization, a federal regulator such as the SEC or the
Commodities Futures Trading Commission (CFTC), or a foreign financial regulatory body) for a violation of investmentrelated rules or regulations. This section may also include a revocation or suspension of a broker's authority to act as an
attorney, accountant or federal contractor.
Disclosure 1 of 1
Reporting Source:
Regulator
Regulatory Action Initiated
By:
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NEW YORK STOCK EXCHANGE
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Sanction(s) Sought:

::;

Other Sanction(s) Sought:

~

Date Initiated:

09/18/1996

Docket/Case Number:

HPD # 96-104
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Employing firm when activity
occurred which led to the
regulatory action:
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"'
N
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001144

Product Type:

Other

Other Product Type(s):

UNKNOWN TYPE OF SECURITIES

Allegations:

9/18/96 DECISION HPD 96-104, ISSUED BY NYSE HEARING PANEL
EFFECTED TRADES WITHOUT CUSTOMER KNOWLEDGE OR
AUTHORIZATION; EFFECTED UNSUITABLE AND EXCESSIVE TRADES; MADE
MATERIAL MISSTATEMENTS TO A CUSTOMER; VIOLATED EXCHANGE

©2011 FINRA. All rights reserved.
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RULE 352 (C) BY SHARING IN CUSTOMER LOSSES
Current Status:

Final

Resolution:

Consent
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Resolution Date:

11/01/1996

Sanctions Ordered:

Bar
Censure

w
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Other Sanctions Ordered:

N

,,

'":>

Sanction Details:

CONSENT TO CENSURE AND NINE MONTH BAR.

Summary:

9/18/96 UNLESS A REVIEW BY THE THE NYSE BOARD OF DIRECTORS IS
REQUESTED, THIS DECISION WILL BECOME FINAL25 CALENDAR DAYS
AFTER NOTICE OF THE HEARING PANEL'S DETERMINATION HAS BEEN
SERVED UPON THE RESPONDENT. 10/21/96 THE DECISION IS NOW FINAL
EFFECTIVE NOVEMBER 1, 1996. CONTACT: PEGGY GERMINO # 212 6568450
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Reporting Source:

Broker

Regulatory Action Initiated
By:

NEW YORK STOCK EXCHANGE

...,2';

Sanction(s) Sought:

Censure

?ft<l

Other Sanction(s) Sought:

NINE MONTH BAR

2';

Date Initiated:

09/17/1996

~

Docket/Case Number:

NYSE HEARING PANEL DECISION 96-104

Employing firm when activity
occurred which led to the
regulatory action:

TUCKER ANTHONY

Product Type:

Equity - OTC
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Other Product Type(s):

001145

Allegations:

Current Status:

©2011 FINRA. All rights reserved.
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EFFECTED TRADES WITHOUT CUSTOMER KNOWLEDGE OR
AUTHORIZAITON: EFFECTED UNSUITABLE AND EXCESSIVE TRADES;
MADE MATERIAL MISSTATEMENTS TO A CUSTOMER: VIOLATED
EXCHANGE RULE 352(C) BY SHARING IN CUSTOMER LOSSES
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Resolution:

Acceptance, Waiver & Consent(AWC)

Resolution Date:

09/17/1996

Sanctions Ordered:

Fin~
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Bar
Censure

Other Sanctions Ordered:

9 MONTH BAR

Sanction Details:

CENSURE OCCURRED AFTER I HAD LEFT BROKERAGE BUSINESS AT END
OF 1993. FOR THE PAST 10 YEARS I HAVE WORKED WITH MONEY
MANAGERS, HEDGE FUNDS AND HAVE AN IMPECCABLE, CLEAN, AND
PROFESSIONAL RECORD.

Summary:
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WITHOUT ADMITIING OR DENYING GUilT, MR. PODESTA CONSENTED TO
CENSURE ANO 9 MONTH BAR
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This section provides information regarding a settled customer dispute that was reported to CRO by the individual broker,
a member firm, and/or a securities regulator. The event may include a consumer-initiated complaint, investment-related
arbitration proceeding or civil suit that contains allegations of sale practice violations against the individual broker and
resulted in a monetary settlement to the customer(s).
Disclosure 1 of 4

0
,_.
,_.

Reporting Source:

Broker

~

Employing firm when
activities occurred which led
!o the complaint:

SMITH BARNEY

Allegations:

UNAUTHORIZED TRADING, UNSUITABLE INVESTMENTS

Product Type:

Equity - OTC

Alleged Damages:

$83,000.00

"'
N

,_.
,_.
..,,

"'3:
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N

·:>
~

<D
I
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,_.
..,,

0\
()

~

Customer Complaint Information
Date Complaint Received:

04/03/1991

Complaint Pending?

No

Status:

Arbitration/Reparation

Status Date:

07/06/1992

I)'
tll
tll

0

()

H

~

t'1

tll

..,~
0

~

t'1

Settlement Amount:

><
tll

Individual Contribution
Amount:

~

..,"'

Arbitration Information
..,,..,,
,_.

Arbitration/Reparation Claim
filed with and Docket/Case
No.:

NYSE #91-000926

Date Notice/Process Served:

04/03/1991

"'
'°

Arbitration Pending?

No

"'~

Disposition:

Settled

,_.I
N

t'1

001147

0
,_.

<D

Disposition Date:

07/13/1992

Monetary Compensation
Amount:

$57,500.00

Individual Contribution
Amount:

$17,500.00

©2011 FINRA. All rights reserved.
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Disclosure 2 of 4

0

Reporting Source:

Broker

Employing firm when
activities occurred which led
to the complaint:

SMITH BARNEY

Allegations:

EXCESSIVE TRADING

Product Type:

Equity - OTC

Alleged Damages:

$371000.00
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Customer Complaint Information

IJ\

Date Complaint Received:

01/07/1994

Complaint Pending?

No

Status:

Settled

()

~
~

\,,Ul
Ul

0

()

Status Date:

10/13/1994

Settlement Amount:

$19,500.00

Individual Contribution
Amount:

$0.00
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Disclosure 3 of 4
Reporting Source:

Regulator

Employing firm when
activities occurred which led
to the complaint:

TUCKER ANTHONY INCORPORATED

Allegations:

SUITABILITY; UNAUTHORIZED TRADING; CHURNING

Product Type:

Other

Other Product Type(s):

UNKNOWN TYPE OF SECURITIES

Alleged Damages:

$200,000.00

~
w
w

....
....<.n
I
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~
M
0
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"'
0

..,0

Arbitration Information
Arbitration/Reparation Claim
filed with and Docket/Case
No.:
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Date Notice/Process Served:

04/13/1995

Arbitration Pending?

No

Disposition:

Settled

Disposition Date:

08/02/1995

Disposition Detail:

CASE CLOSED BY SETILEMENT

'It•
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Reporting Source:

Broker

Employing firm when
activities occurred which led
to the complaint:

TUCKER ANTHONY

Allegations:

UNSUITABLE TRADING

Product Type:

Equity- OTC

Alleged Damages:

$200,000.00

.,,:;::
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11
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Customer Complaint Information
Date Complaint Received:

08/12/1994

Complaint Pending?

No

tll

~

>cl

0

~

Arbitration/Reparation

Status:

l"'l

><:

tll

08/02/1995

Status Date:

)>

>cl

~

Settlement Amount:
Individual Contribution
Amount:

w

w
,__.

Arbitration Information

,__.I
<.n

001149

ArbitrationfReparation Claim
filed with and OocketlCase
No.:

NASO# 95-01513

Date Notice/Process Served:

04/13/1995

l"'l

Arbitration Pending?

No

"',__.

Disposition:

Settled

...,0

Disposition Date:

08/02/1995

"',,,.

Monetary Compensation
Amount:

$140,000.00
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~
0

0
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Individual Contribution
Amount:

$0.00
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Disclosure 4 of 4

....

Reporting Source:

Regulator

Employing firm when
activities occurred which led
to the complaint:

TUCKER ANTHONY

w

"'3:
'>J

~

Allegations:

MISREPRESENTATION; BREACH OF FIDUCIARY DUTY;
SUITABILITY

Product Type:

Other

Other Product Type(s):

COMMON STOCK

Alleged Damages:

$276,265.00

N
0
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'_,"'
I

....w

0\
()

~
~

I>'

Arbitration Information

"'"'g

Arbitration/Reparation Claim
filed with and Docket/Case
No.:

NASD ·CASE #95-04956

Date Notice/Process Served:

11/29/1995

Arbitration Pending?

No

Disposition:

Settled

"'..,:><

Disposition Date:

11/05/1996

Disposition Detail:

CASE CLOSED BY SETILEMENT

~
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Reporting Source:

Broker

Employing firm when
activities occurred which led
to the complaint:

TUCKER ANTHONY

Allegations:

MISREPRESENTATION, BREACH OF FIDUCIARY DUTY, SUITABILITY

Product Type:

Equity Listed (Common & Preferred Stock)

Alleged Damages:

$276,000.00
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0

N
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...,0
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Customer Complaint Information
D.ite Complaint Received:
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Complaint Pending?

No

Status:

Arbitration/Reparation
Settled

Status Date:

11/05/1996

,_.

Settlement Amount:

$67,000.00

"'3:

Individual Contribution
Amount:

$0.00

"
""'
,_.
,_.
00

0

w

"!

~
"'

Arbitration Information
Arbitration/Reparation Ciaim
filed with and Docket/Case
No.:

0

NASO 95-04956

;

"',_.
I

-..J

w
(JI

Date Notice/Process Served:

11/29/1995

Arbitration Pending?

No

Disposition:

Settled

Disposition Date:

11/05/1996

n

~

I:><
Vl
Vl

8
H

?';
t'l

Monetary Compensation
Amount:

$67,000.00

Individual Contribution
Amount:

$0.00

Summary:

CASE CLOSED BY SETILEMENT.
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About thi~ BrokerCheck Report
BrokerCheck reports are part of a FINRA initiative to disclose information about FINRA-registered firms and individual brokers to help
investors determine whether to conduct, or continue to conduct, business with these firms and brokers. The information contained within
these reports is collected through the securities Industry's registration and licensing process.
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Who provides the information in BrokerCheck?
Information made available through BrokerCheck is obtained from CRD as reported through the industry registration and licensing process.

,_.
w

"'3:

The forms used by brokerage firms, to report information as part of the firms registration and licensing process, Forms BO and BOW, are
established by the SEC and adopted by all state securities regulators and SROs. FINRA and the North American Securities Administrators
Association (NASAA) establish the Forms U4 and US, the forms that are used for the registration and licensing process for individual
brokers. These forms are approved by the SEC. Regulators report disciplinary information for firms and individual brokers via Form U6.
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How current is the information contained in BrokerCheck?
Brokerage firms and brokers are required to keep this information· accurate and up-to-date (typically not later than 30 days after learning of
an event). BrokerCheck data is updated when a firm, broker, or regulator submits new or revised information to CRO. Generally, updated
information is available on BrokerCheck Monday through Friday.
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What information is NOT disclosed through BrokerCheck?
Information that has not been reported to CRD and certain information that is no longer required to be reported through the registration and
licensing process is not disclosed through BrokerCheck. Examples of events that are not required to be reported or are no longer
reportable include: judgments and liens originally reported as outstanding that have been satisfied and bankruptcy proceedings filed more
than 10 years ago.
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Additional information not disclosed through BrokerCheck includes Social Security Numbers, residential history information, and physical
description information. On a case-by-case basis, FINRA reserves the right to exclude information that contains confidential customer
information, offensive and potentially defamatory language or information that raises significant identity theft or privacy concerns that are
not outweighed by investor protection concerns. FINRA Rule 8312 describes in detail what information is and is not disclosed through
BrokerCheck.

::;>-3

Under FINRA's current public disclosure policy, in certain limited circumstances, most often pursuant to a court order, information is
expunged from CRD. Further information about expungement from CRD is available in FINRA notices 99-09, 99-54, 01-65, and 04-16 at
www.finra.org.
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For further information regarding FINRA's BrokerCheck program, please visit FINRA's Web site at www.finra.org/brokercheck or call the
FINRA BrokerCheck Hotline at (800) 289-9999. This hotline is open Monday through Friday from 8:00 a.m. to 8:00 p.m., Eastern Time
(ET).
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For more information about the following, select the associated link:
• About BrokerCheck Reports: http://www.finra.org/brokercheck reports
• Glossary: http://www.finra.org/brokercheck glossary
• Questions Frequently Asked about BrokerCheck Reports: http://www.finra.org/brokercheck fag
• Terms and Conditions: http://brokercheck.finra.org/terms.aspx
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Kimbell D. Gourley/ISB #3578
Erika P. Judd/I SB #8241
JONES +GLEDHILL +FUHRMAN + GOURLEY, P.A.
The 9th & Idaho Center
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, ID 83701
Telephone: (208) 331-1170.
Facsimile: (208) 331-1529
Email: kgourley@idalaw.com
Attorney for Plaintiffs
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

PROFITS PLUS CAPITAL
MANAGEMENT, L.L.C., a Delaware
limited liability company; and DOLLARS
AND SENSE GROWTH FUND, LP, a
Delaware limited partnership; and
ROBERT COLEMAN, an individual,

)
) Case No.: CVOC 1014540
)
) SECOND AFFIDAVIT OF MARILYN
) CHASTAIN

~

)
)
vs.
)
)
JEFFREY PODESTA, an individual; and )
STREET SEARCH, L.L.C., a New Jersey )
)
limited liability company,
)
)
Defendants.
)
JEFFREY PODESTA, an individual; and )
STREET SEARCH, L.L.C., a New Jersey )
)
limited liability company,
)
)
Counterclaimants,
)
)
vs.
)
Plaintiffs,

~

PROFITS PLUS CAPITAL
MANAGEMENT, L.L.C., a Delaware
)
-------'---'------SECOND AFFIDAVIT OF MARILYN CHASTAIN - 1

001153

limited liability company; and STREET
SEARCH DOLLARS AND SENSE
GROWTH FUND, LP, a Delaware limited
partnership; f/n/a DOLLARS AND SENSE
GROWTH FUND, LP, a Delaware limited
partnership; and ROBERT COLEMAN, an
individual,
Counterdefendants.

)
)
)
))

~
)

~

STATE OF IDAHO )
) ss:
County of Ada
)

MARILYN CHASTAIN, being first duly sworn upon oath, deposes and says:
1.

That I am over the age of eighteen (18); and that I have personal

knowledge of the facts stated herein.
2.

I submit this affidavit to further clarify statements contained in the

Affidavit I executed on September 13, 2012, and which I understand was
submitted to the Court by Defendants/Counterclaimants ("First Affidavit").
3.

I was contacted by counsel for Plaintiffs/Counterdefendants on or

about September 19, 2012, in regard to a request for clarification of Paragraphs
9 and 12 of my First Affidavit.
4.

In order to further clarify, with respect to paragraph 9:
(a)

the correspondence identified in subpart (a) refers to

correspondence in connection with periodic examinations of registered
investment advisors as authorized by Idaho Code § 30-14-411 (d);
(b)

subpart (b) refers to the reports of the examination such as

findings and examination notes pursuant to Idaho Code§ 30-14-411(d);

SECOND AFFIDAVIT OF MARILYN CHASTAIN - 2

001154

(c)

subpart (c) refers to certain registration documents, which

includes primarily the financial disclosures of Profits Plus; and
(d)

subpart d) refers to information such as vital statistics like

height, weight, hair color, eye color, social security numbers, and home
addresses, but does not include information such as disciplinary history.
5.

It is my understanding that, to the extent that a registered

investment advisor has reportable disciplinary history, the same would be
included in a FINRA BrokerCheck Report, which is available to the general public
upon a public records request. Additional details on disciplinary actions, not
generally available to the public, are available pursuant to a FINRA Snapshot
report regularly generated and maintained by FINRA as the national
clearinghouse on disciplinary issues relating to licenses of the various licenses
issued relating to securities and investment advice.
6.

With respect to paragraph 12, the Department conducts periodic

examinations of its registrants as authorized by Idaho Code 30-14-411 (d). The
Department has conducted three periodic examinations of Profits Plus Capital
Management, L.L.C (conducted in 2004, 2008 and June 2012 which is still in
progress). In addition, in connection with a review of the Dollars and Sense
Growth Fund LP, the Department arranged for a physical audit of the precious
metals held by the Gold Silver Vault, LLC. Profits Plus Capital Management,
L.L.C. continues to be registered in Idaho as an investment advisor in good
standing. The Dollars and Sense Growth Fund, LP is also in good standing in
Idaho.
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"

FURTHER YOUR AFFIANT SAYETH NAUGHT.
DATED this l±*d'ay of September, 2012.

STATE OF IDAHO )
: SS

County of Ada

)

SUBSCRIBED AND SWORN to before me this ,,:;4µ._ day of September,
2012.

Notary for the State of Idaho
Residing at: /1~. JJa
Commission expires: f-J "? -11

CERTIFICATE OF SERVICE

~ay

I HEREBY CERTIFY that on the
of September, 2012, a true and
correct copy of the foregoing document was served as follows:
Eric R Clark
CLARK & ASSOCIATES, ATTORNEYS
PO Box2504
Ea le, ID 83616
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MO._~__.lk-+H"'\9r--HLr~J

A.M. _ _ _ _ ,P.M.--+-'._....-

SEP 2 7 2012
CHRISTOPHER D. RICH, Clerk
By JERI HEATON
DEPUTY

ERIC R. CLARK, Esq.
CLARK & ASSOCIATES, ATTORNEYS
P.O. Box 2504
Eagle, ID 83616
Office: (208) 830-8084
Fax: (208) 939-7136
Idaho State Bar No. 4697
Attorney for Defendants/Counterclaimant

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

PROFITS PLUS CAPITAL
MANAGEMENT, LLC, a Delaware limited
liability company; and DOLLARS AND
SENSE GROWTH FUND, LP, a Delaware
limited partnership; and ROBERT
COLEMAN, an individual,
Plaintiffs,

Case No. CV OC 1014540

REPLY AFFIDAVIT IN SUPPORT
OF DEFENDANTS/COUNTERCLAIMANT'S MOTION FOR
NEW TRIAL

vs.
JEFFREY PODESTA, an individual; and
STREET SEARCH, LLC, a New Jersey
limited liability company,

Judge Greenwood

Defendants.

JEFFREY PODESTA, an individual; and
STREET SEARCH, LLC, a New Jersey
limited liability company,
Counterclaimants,
vs.
PROFITS PLUS CAPITAL
REPLY AFFIDAVIT IN SUPPORT OF DEFENDANTS/COUNTER-CLAIMANT'S
MOTION FOR NEW TRIAL - I

001157

MANAGEMENT, LLC, a Delaware limited
liability company; and STREET SEARCH
DOLLARS AND SENSE GROWTH FUND,
LP, a Delaware limited partnership; f/n/a
DOLLARS AND SENSE GROWTH FUND,
LP, a Delaware limited partnership; and
ROBERT COLEMAN, an individual,
Counterdefendants,

******
STATE OF IDAHO
COUNTY OF ADA

)
) ss:
)

The undersigned, first being duly sworn upon oath, deposes and says:
1.

That I am over the age of eighteen (18) years; and that I have personal knowledge

of the facts set forth in this affidavit, and I am competent to testify to the same if called to do so.
2.

Attached as Exhibit 1 is a true and correct copy of relevant pages of

DEFENDANTS/COUNTERCLAIMANTS' SECOND SET OF DISCOVERY TO
PLAINTIFFS/COUNTERDEFENDANTS'; specifically, under the "Definitions" section the
definition of the term "document."
3.

Attached as Exhibit 2, is a true and correct copy of a letter to the Affiant from

Marilyn Chastain which included a draft copy of an affidavit provided to Mrs. Chastain by Kim
Gourley, which I obtained from the IDOF through a public records request.
FURTHER YOUR AFFIANT SAYETH NAUGHT.
\
\

\
REPLY AFFIDAVIT IN SUPPORT OF DEFENDANTS/COUNTER-CLAIMANT'S
MOTION FOR NEW TRIAL - 2
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DATED this 27th day of September, 2012.

ERIC R. CLARK
SUBSCRIBED AND SWORN to before me this 27th day of September, 2012.
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NOTARY PUBLIC for the State ofldaho
Residing at: A-Pk Co~
My Commission expires:
fR /1 /17

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 27th day of August, 2012, I served the foregoing, by
having a true and complete copy delivered via facsimile transmission and exhibits via e-mail due
to volume to:
Kimbell D. Gourley
TROUT JONES GLEDHILL
FUHRMAN & GOURLEY, P.A.
The 9th & Idaho Center
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, ID 83701

ERIC R. CLARK

REPLY AFFIDAVIT IN SUPPORT OF DEFENDANTS/COUNTER-CLAIMANT'S
MOTION FOR NEW TRIAL - 3
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ERIC R. CLARK, Esq.
CLARK & ASSOCIATES, ATTORNEYS
P.O. Box 2504
Eagle, Id 83616
Office: 208-830-8084
Fax: 208-939-7136
Idaho State Bar No. 4697
Attorney for Defendants/Counterclaimants
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

PROFITS PLUS CAPITAL
MANAGEMENT, LLC, a Delaware limited
liability company; and DOLLARS AND
SENSE GROWTH FUND, LP, a Delaware
limited partnership; and ROBERT
COLEMAN, an individual,

Case No. CV OC 1014540

DEFENDANT/COUNTERCLAIMANTS'
SECOND SET OF DISCOVERY TO
PLAINTIFFS/COUNTERDEFENDANTS

Plaintiffs,
vs.

Judge Greenwood

JEFFREY PODESTA, an individual; and
STREET SEARCH, LLC, a New Jersey
limited liability company,
Defendants.

JEFFREY PODESTA, an individual; and
STREET SEARCH, LLC, a New Jersey
limited liability company,
Counterclaimants,
vs.
PROFITS PLUS CAPITAL
MANAGEMENT, LLC, a Delaware limited
liability company; and STREET SEARCH
DOLLARS AND SENSE GROWTH FUND,
LP, a Delaware limited partnership; f/n/a
DOLLARS AND SENSE GROWTH FUND,
LP, a Delaware limited artnershi ; and

EXHIBIT 1

DEFENDANT/COUNTERCLAIMANTS SECOND SET OF DISCOVERY TO
PLAINTIFFS/COUNTERDEFENDANTS - 1

001160

F.
All of the Requests for Production herein are deemed continuing. If, after responding to
these Requests, you acquire any document requested herein, or any information related to any
document requested herein which is not reflected by any documents produced or any response to
these requests for production, you must file a supplemental response or indicate to counsel for
Plaintiff of the existence of such documents. Such supplementation is requested herein in
addition to any supplementation required by the Idaho Rules of Civil Procedure.
G.
If any document or portion thereof, which is responsive to any request herein, is or will
be withheld from production, inspection, or copying, please fully identify such document or
portion thereof in your response and fully state in your response the reason it is or will be
withheld. In addition, if any document is practically impossible of production, inspection, or
copying, please fully identify such document and the reason for the practical impossibility.
DEFINITIONS
As used throughout these Interrogatories and Requests for Production:
1.

The term "documents" shall mean and include any and all:
(a)

(b)
(c)
(d)
(e)

(f)
(g)

(h)
(i)
G)
(k)
( 1)
(m)
(n)
(o)
(p)
(q)

Tangible things or items, whether handwritten, typed, printed, tape recorded,
electronically recorded, videotape recorded, visually reproduced, stenographically
reproduced, or reproduced in any other manner;
Originals and all copies of any and all communications;
Writings of any kind or type whatsoever;
Books and pamphlets;
Microtape, microfilm, photographs, movies, records, recordings, tape recordings,
computer disks, and videotape recordings, stenographically or otherwise
reproduced;
Diaries and appointment books;
Cables, wires, memoranda, reports, notes, minutes, and interoffice
communications;
Letters and correspondence;
Drawings, blueprints, sketches, and charts;
Contracts or agreements;
Other legal instruments or official documents;
Published material of any kind;
Vouchers, receipts, invoices, bills, orders, billings, and checks;
Investigation or incident reports;
Files and records;
Notes or summaries of conferences, meetings, discussions, interviews, or
telephone conversations or messages;
Drafts or draft copies of any of the above.

2.
The term "identify" when referring to an individual, corporation, or other entity, shall
mean to set forth:

DEFENDANT/COUNTERCLAIMANTS SECOND SET OF DISCOVERY TO
PLAINTIFFS/COUNTERDEFENDANTS - 3
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IDAHO

C.L. "BUTCH" OTTER

DEPARTMENT OF FINANCE

Governor

GAVINM.GEE

Director

September 26, 2012
BY EMAIL TO eclark@Clark-Attorneys.com
Eric R. Clark
Clark & Associates
P.O. Box 2504
Eagle, ID 83616

RE:

Public records request of September 24, 2012

Dear Mr. Clark:
This is in follow-up to your September 24, 2012 public records request.
Attached are the public documents which are responsive to your request. Other documents exist
which are non-public pursuant to Idaho Code 9-340H. These exempt documents relate to a
periodic examination of Profits Plus Capital Management, LLC that was performed by the
Department in June of2012. Also attached is the one draft affidavit provided to me by Kim
Gourley.
Early in the week of September 17, 2012, I received a phone call from Kim Gourley and Erika
Judd. I don't recall specifically when this call took place nor do I have any notes from this
conversation; my recollection is it was during the morning of September 17 or 18 and our
conversation lasted about 10 minutes. Shortly after this call, I called Mr. Gourley to clarify
whether he wanted the affidavit to list the dates of the Department's examinations of Profits Plus.
This call lasted about one minute. As a result of that conversation, I asked Senior Securities
Analyst Patty Highley to provide me the examination dates. A copy of her 'note with this
information is attached.
On Monday, September 24, 2012 at 1:09 p.m., I sent Kim Gourley and Erika Judd an email
(attached) indicating the affidavit was ready. On September 24, 2012 at 1:52 p.m., I received an
email (attached) from Mr. Gourley asking if the affidavit was ready. I then left a voice mail for
Mr. Gourley explaining the Department's out-going email was not working and asking ifhe
could send a runner to pick up the affidavit.
Because certain documents have been withheld, I am required to advise you that you may file a
petition protesting this partial denial in Ada County District Court within 180 days from the date
of the mailing of this notice. The Department's counsel has reviewed your request and this
response.
SECURITIES BUREAU
Bureau Chief- Marilyn T. Chastain
800 Park Boulevard, Suite 200, Boise, ID 83702
Mail To: P.O. Box 83720, Boise ID 83720-0031
Phone: (208) 332-8004 Fax: (208) 332-8099
http://finance.idaho.gov
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I hope this information is helpful to you.
Sincerely,

Marilyn T. C stain
Securities Bureau Chief
cc: Alan Conilogue
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Kimbell D. Gourley/ISB #3578
Erika P. Judd/ISB #8241
JONES +GLEDHILL +FUHRMAN + GOURLEY, P.A.
The 9th & Idaho Center
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
Email: kgourley@idalaw.com
Attorney for Plaintiffs
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
PROFITS PLUS CAPITAL
MANAGEMENT, L.L.C., a Delaware
limited liability company; and DOLLARS
AND SENSE GROWTH FUND, LP, a
Delaware limited partnership; and
ROBERT COLEMAN, an individual,
Plaintiffs,
vs.
---··

----·-

·~--··---

)

) Case No.: CVOC 1014540
)
) SECOND AFFIDAVIT OF MARILYN
) CHASTAIN
)
)
)
)
)

---,--·

JEFFREY PODESTA, an individual; and )
STREET SEARCH, L.L.C., a New Jersey )
limited liability company,
)
)
)
Defendants.
)
JEFFREY PODESTA, an individual; and )
STREET SEARCH, L.L.C., a New Jersey )
limited liability company,
~
Counterclaimants,

vs.
PROFITS PLUS CAPITAL
MANAGEMENT, L.L.C., a Delaware

...

\)<lA~ -kn_ ~ -

Kt w1 &ov<\-e.,J

}
)
)
)
)
)
)

SECOND AFFIDAVIT OF MARILYN CHASTAIN -1
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limited liability company; and STREET
)
SEARCH DOLLARS AND SENSE
)
GROWTH FUND, LP, a Delaware limited )
partnership; f/n/a DOLLARS AND SENSE }}
GROWTH FUND, LP, a Delaware limited )
partnership; and ROBERT COLEMAN, an)
individual,
)
Counterdefendants.

~

STATE OF IDAHO )
) ss:
County of Ada
)

MARILYN CHASTAIN, being first duly sworn upon oath, deposes and says:
1.

That I am over the age of eighteen (18}; and that I have personal

knowledge of the facts stated herein.
2.

I submit this affidavit to further clarify statements contained in the

Affidavit I executed on September 13, 2012, and which I understand was
submitted to the Court by Defendants/Counterclaimants ("First Affidavit").
3.

I was contacted by counsel for Plaintiffs/Counterdefendants on or

_ _ _a_bo~!-~eptember 19, 2012, in regard to a request for clarificat_i_~n of Paragraphs
9 and 12 of my First Affidavit.
4.

In order to further clarify, with respect to paragraph 9:
(a)

the personal information identified in subpart (a) refers to

correspondence in regard to periodic exams of registered investment
advisors as required by Idaho Code§ 30-14-411 (d);
(b)

subpart (b} refers to the reports of the examination such as

findings and examination notes as required by Idaho Code§ 30-14411(d);
SECOND AFFIDAVIT OF MARILYN CHASTAIN - 2
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(c)

subpart (c) refers to registration documents, which include

but are not limited to financial disclosures provided in regard to investors;
and
(d)

subpart d) refers to information such as vital statistics like

height, weight, hair color, eye color, social security numbers, and home
addresses, but does not include information such as disciplinary history.
5.

To the extent that a registered investment advisor has reportable

disciplinary history, the same would be included in a FINRA BrokerCheck Report,
which is available to the general public upon a public records request. Additional
details on disciplinary actions, not generally available to the public, are available
pursuant to a Fl NRA Snapshot report regularly generated and maintained by
FINRA as the national clearinghouse on disciplinary issues relating to licenses of
the various licenses issued relating to securities and investment advice.
6.

With respect to paragraph 12, the Department is required to

conduct period examinations of its licensees pursuant to Idaho Code 30-14'r1T(ar·-Tnese penoCfic examinations arepefformea approximately every three
(3) years. The Department has conducted at least one such examination on
Profits Plus Capital Management, L.L.C. All examinations were concluded
satisfactorily to the Department, and Profits Plus Capital Management, L.L.C.
continues to be licensed in Idaho as a registered investment advisor in good
standing.

SECOND AFFIDAVIT OF MARILYN CHASTAIN • 3
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FURTHER YOUR AFFIANT SAVETH NAUGHT.
DATED this_ day of September, 2012.

Marilyn Chastain

STATE OF IDAHO )
: SS

County of Ada

)

SUBSCRIBED AND SWORN to before me this _ _ day of September,

2012.

Notary for the State of Idaho
Residing at: _ _ _ _ _ _ __
Commission expires: _ _ _ __

CERTIFICATE OF SERVICE
- - - - - -·

..

1 HEREBY CERTIFY that on the

day of September, 2012,
correqt copy of the foregoing document was served as follows:
Eric R Clark
CLARK & ASSOCIATES, ATTORNEYS
PO Box 2504
Ea le, ID 83616

-·.,--------

a true and

[ ] First Class Mail
[ ] Hand Delivery
[ ] Facsimile (939-7136)
Overni ht Delive

Kimbell D. Gourley

SECOND AFFIDAVIT OF MARILYN CHASTAIN - 4
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SEP 27 2012
Kimbell D. Gourley/ISB #3578
Erika P. Judd/ISB #8241
JONES +GLEDHILL +FUHRMAN+ GOURLEY, P.A.
The gth & Idaho Center
225 North gth Street, Suite 820
P.O. Box 1097
Boise, ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
Email: kgourley@idalaw.com

CHRISTOPHER D. RlCH, Clerk
By KATHY BIEHL
Deputy

Attorney for Plaintiffs

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

PROFITS PLUS CAPITAL
MANAGEMENT, L.L.C., a Delaware
limited liability company; and DOLLARS
AND SENSE GROWTH FUND, LP, a
Delaware limited partnership; and
ROBERT COLEMAN, an individual,
Plaintiffs,
vs.

)
)
)
)
)
)
)
)
)
)
)

Case No.: CVOC 1014540
SECOND AFFIDAVIT OF KIMBELL D.
GOURLEY IN SUPPORT OF
PLAINTIFFS/COUNTERDEFENDANTS'
OBJECTION TO MOTION FOR NEW
TRIAL

JEFFREY PODESTA, an individual; and )
STREET SEARCH, L.L.C., a New Jersey )
)
limited liability company,
Defendants.

)
)
)

JEFFREY PODESTA, an individual; and )
STREET SEARCH, L.L.C., a New Jersey )
)
limited liability company,
)
)
Counterclaimants,
vs.
PROFITS PLUS CAPITAL
MANAGEMENT, L.L.C., a Delaware

)
)
)

)
)
)

SECOND AFFIDAVIT OF KIMBELL D. GOURLEY IN SUPPORT OF
PLAINTIFFS/COUNTERDEFENDANTS' OBJECTION TO MOTION FOR NEW TRIAL- 1
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limited liability company; and STREET · )
)
SEARCH DOLLARS AND SENSE
GROWTH FUND, LP, a Delaware limited )
partnership; f/n/a DOLLARS AND SENSE ))
GROWTH FUND, LP, a Delaware limited
partnership; and ROBERT COLEMAN, an~
individual,
)
Counterdefendants.

~

STATE OF IDAHO )
) ss:
County of Ada
)

KIMBELL D. GOURLEY, being first duly sworn upon oath, deposes and
says:
1.

That he is a member of the !aw firm of Jones +Gledhill •Fuhrman

+Gourley, P.A., and as such is the attorney of record for Plaintiffs in the abovereferenced action, and has personal knowledge of the facts stated herein.

2.

That attached hereto as Exhibit A is a true and correct copy of the

string of emails dated September 21, 2012, between Marilyn Chastain with the
Idaho Department of Finance and your affiant.

3.

That attached hereto as Exhibit Bis a true and correct copy of the

string of emails dated September 24, 2012, between Marilyn Chastain and your
affiant.
FURTHER YOURAFFIANT SAYETH NAUGHT.
DATED this z..7lfay of September, 2012.
JONES +GLEDHILL +FUHRMAN +GOURLEY, P.A.

SECOND AFFIDAVIT OF KIMBELL 0. GOURL Y
SUPPORT OF
PLAINTIFFS/COUNTERDEFENDANTS' OBJECTION TO MOTION FOR NEW TRIAL· 2
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STATE OF IDAHO
: SS

County of Ada

)

SUBSCRIBED AND SWORN to before me this ,;z...

1

fie-·
day of September,

2012.

Notary for the ate o Idaho
Residing at: Boise, Idaho
Commission expires: 11/12/17
CERTIFICATE OF SERVICE

Z.-,7~ay

I HEREBY CERTIFY that on the
of September, 2012, a true and
correct copy of the foregoing document was served as follows:
Eric R Clark
CLARK & ASSOCIATES, ATTORNEYS
PO Box 2504
Eagle, ID 83616

D<] First Class Mail
[ ] Hand Delivery
[ ] Facsimile (939-7136)
[ ] Overnight Delivery
LKl Email

SECOND AFFIDAVIT OF KIMBELL D. GOURLEY IN SUPPORT OF
PLAINTIFFS/COUNTERDEFENDANTS' OBJECTION TO MOTION FOR NEW TRIAL- 3
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Erika Judd
From:
Sent:
To:

Cc:
Subject:
Attachments:

Kimbell Gourley
Friday, September 21, 2012 11:39 AM
'marilync@finance.idaho.gov'; 'alan.conilogue@finance.idaho.gov'
Erika Judd
Dollars and Sense Growth Fund LP et al v. Street Search, LLC et al
Affidavit - Marilyn Chastain.doc

Marilyn:
Attached for your review and revision is a draft second affidavit we prepared per our conversation earlier this
week. We have attempted to set forth the explanations you gave us on the phone, but you should feel free to revise the
language to state how you deem it should be worded. Please feel free to contact either Erika Judd or me if you have any
questions. Thanks for your assistance. Kim.

JONES• GU:

Kimbell 0. Gourley
Jones Gledhill Fuhrman Gourley, P.A.
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, Idaho 83701
208-331-1170
208-331-1529 (fax)
kgourley@idalaw.com

CONFIDENTIAL COMMUNICATION: The information contained in this e-mail
> message is intended only for the personal and confidential use of the
> designated recipient named above. If the reader of this message is
> not the intended recipient or an agent responsible for delivering it to
> the intended recipient, you are hereby notified that you have received
> this document in error, and that any review, dissemination, distribution or
> copying of this message is strictly prohibited. If you have received
> this communication in error, please notify us immediately at
> ~nfo@iQ?-la~.com and delete the original message.

A
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Erika Judd
From:

Sent:
To:

Subject:

Kimbell Gourley
Friday, September 21, 2012 2:57 PM
'Marilyn Chastain'; Erika Judd
RE: Affidavit - Marilyn Chastain2

Marilyn:
Thank you very much for your quick attention to this matter. Your revisions are not only acceptable, but improve upon
the affidavit. Thanks again.

From: Marilyn Chastain [mailto:MarilynC@finance.idaho.gov]
Sent: Friday, September 21, 2012 2:19 PM

To: Kimbell Gourley; Erika Judd
Subject: Affidavit - Marilyn Chastain2
Hi Kim and Erika:
I made some changes throughout the affidavit - let me know if this will work for you or if you have some other language
you'd like to use. I can execute and get to you Monday once we agree on language.
Thanks.
Marilyn

1
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Erika Judd
From:
Sent:

To:
Subject:
Attachments:

Marilyn Chastain < MarilynC@finance.idaho.gov>
Friday, September 21, 2012 2:19 PM
Kimbell Gourley; Erika Judd
Affidavit - Marilyn Chastain2
Affidavit - Marilyn Chastain2.doc

Hi Kim and Erika:
I made some changes throughout the affidavit- let me know if this will work for you or if you have some other language
you'd like to use. I can execute and get to you Monday once we agree on language.

Thanks.
Marilyn
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Erika Judd
From:
Sent:

To:
Subject:

Kimbell Gourley
Monday, September 24, 2012 3:30 PM
'Marilyn Chastain'; Erika Judd
RE: Affidavit - Marilyn Chastain2

Marilyn:
WE have it in hand. Thank you again. Kim.
-----Original Message----From: Marilyn Chastain [mailto:MarilynC@finance.idaho.gov]
Sent: Monday, September 24, 2012 1:09 PM
To: Kimbell Gourley; Erika Judd
Subject: RE: Affidavit - Marilyn Chastain2
The affidavit is ready·- would you have a runner that could pick it up? I can drop it by, but not for a couple hours.
Thanks.
Marilyn
-----Original Message----From: Kimbell Gourley fmailto:KGourley@idalaw.com]
Sent: Saturday, September 22, 2012 9:01 AM
To: Marilyn Chastain
Subject: RE: Affidavit - Marilyn Chastain2
Thank you again. Kim.
-----Original Message----From: Marilyn Chastain [mailto:MarilynC@finance.idaho.gov]
Sent: Friday, September 21, 2012 3:36 PM
To: Kimbell Gourley
Subject: Re: Affidavit - Marilyn Chastain2

Great. I will finalize and get to you Monday. Have a good week-end.
Sent from my HTC Inspire™ 4G on AT&T
----- Reply message ----From: "Kimbell Gourley" <KGourley@idalaw.com>
To: "'Marilyn Chastain"' <marilync@finance.idaho.gov>, "Erika Judd" <EJudd@idalaw.com>
Subject: Affidavit - Marilyn Chastain2
Date: Fri, Sep 21, 2012 3:03 pm

Marilyn:
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Thank you very much for your quick attention to this matter. Your revisions are not only acceptable, but improve upon
the affidavit. Thanks again.
From: Marilyn Chastain [mailto:MarilvnC@finance.idaho.gov]
Sent: Friday, September 21, 2012 2:19 PM
To: Kimbell Gourley; Erika Judd
Subject: Affidavit - Marilyn Chastain2
Hi Kim and Erika:
I made some changes throughout the affidavit - let me know if this will work for you or if you have some other language
you'd like to use. I can execute and get to you Monday once we agree on language.
Thanks.
Marilyn

2
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Erika Judd
From:
Sent:
To:

Subject:

Marilyn Chastain < MarilynC@finance.idaho.gov >
Monday, September 24, 2012 1:09 PM
Kimbell Gourley; Erika Judd
RE: Affidavit - Marilyn Chastain2

The affidavit is ready -- would you have a runner that could pick it up? I can drop it by, but not for a couple hours.
Thanks.
Marilyn
-----Original Message----From: Kimbell Gourley [mailto:KGourlev@idalaw.com]
Sent: Saturday, September 22, 2012 9:01 AM
To: Marilyn Chastain
Subject: RE: Affidavit - Marilyn Chastain2
Thank you again. Kim.
-----Original Message----From: Marilyn Chastain fmailto:MarilynC@finance.idaho.gov]
Sent: Friday, September 21, 2012 3:36 PM
To: Kimbell Gourley
Subject: Re: Affidavit - Marilyn Chastain2

Great. I will finalize and get to you Monday. Have a good week-end.
Sent from my HTC Inspire™ 4G on AT&T
----- Reply message ----From: "Kimbell Gourley" <KGourley@idalaw.com>
To: "'Marilyn Chastain'" <marilync@finance.idaho.gov>, "Erika Judd" <EJudd@idalaw.com>
Subject: Affidavit - Marilyn Chastain2
Date: Fri, Sep 21, 2012 3:03 pm

Marilyn:
Thank you very much for your quick attention to this matter. Your revisions are not only acceptable, but improve upon
the affidavit. Thanks again.
From: Marilyn Chastain [mailto:MarilynC@finance.idaho.gov1
Sent: Friday, September 21, 2012 2:19 PM
To: Kimbell Gourley; Erika Judd
Subject: Affidavit - Marilyn Chastain2
Hi Kim and Erika:
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I made some changes throughout the affidavit - let me know if this will work for you or if you have some other language
you'd like to use. I can execute and get to you Monday once we agree on language.
Thanks.
Marilyn

2
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FROM: 208-939-7136 CLARK _ASSOCIATES, ATTORNEYS AT LAW

TC':

2876919

PA,:;E: 001 c:,F 00°,

:: 2Z ?P::~~i~.t--__,
SEP 2 8 Z01Z
CHR:S-~O?~,:;ff1 n. p,:~~H. Clerk
,. - [:yF/Ci'ffY ,s;. ·tL
'

t1r~tWt).'

ERIC R. CLARK, Esq.
CLARK & ASSOCIATES, ATTORNEYS
P.O. Box 2504
Eagle, ID 83616
Office: (208) 830-8084
Fax: (208)939-7136
Idaho State Bar No. 4697
Attorney for Defendants

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

PROFITS PLUS CAPITAL
MANAGEMENT, LLC, a Delaware limited
liability company; and DOLLARS AND
SENSE GROWTH FUND, LP, a Delaware
limited partnership; and ROBERT
COLEMAN, an individual,
Plaintiff.<;,
vs.
JEFFREY PODESTA, an individual; and
STREET SEARCH, LLC, a New Jersey
limited liability company,

Case No. CV OC 1014540

DEFENDANTS/COUNTERCLAIMANT 'S OBJECTION AND
MOTION TO STRIKE THE
SECOND AFFIDAVIT OF
KIMBELL D. GOURLEY
IN SUPPORT OF
PLAINTIFFS/COUNTERDEFENDANTS OBJECTION TO
MOTION FOR NEW TRIAL

Defendants.
Judge Greenwood
JEFFREY PODESTA, an individual; and
STREET SEARCH, LLC, a New Jersey
limited liability company,
Counterclaimants,
vs.

DEFENDANTS/COUNTERCLAI1.1ANT'S OBJECTION AND MOTION TO STRIKE THE SECOND
AFFIDAVIT OF KHvlBELL D. GOURLEY IN SUPPORT OF PLAINTIFFS/COUNTERDEFENDANTS
OBJECTION TO MOTION FOR NEW TRIAL - 1
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PROFITS PLUS CAPITAL
MANAGEMENT, LLC, a Delaware limited
liability company; and STREET SEARCH
DOLLARS AND SENSE GROWTH FUND,
LP, a Delaware limited partnership; tin/a
DOLLARS AND SENSE GROWTH FUND,
LP, a Delaware limited partnership; and
ROBERT COLEMAN, an individual,
Counterdefendants,

******
COME NOW the Defendants and Counterclaimant, (Collectively "Street Search'') by and
through their attorney of record, and hereby move the Court for an Order striking the Second
Affidavit Of Kimbell D. Gourley in Support of Plaintiffs/Counterdefendants Objection To
Motion For New Trial as untimely, or in the alternative disregarding the exhibits attached based
on objections to relevance and waiver.
ARGUMENT
Coleman submitted an affidavit from Marilyn Chastain, and now it appears, Mr. Gourley
is attempting to alter or contradict the very affi.davit he proffered.
OBJECTION. THE AFFIDAVIT IS UNTiivIELY. Mr. Gourley attaches e-mail strings
to his latest affidavit which are dated September 21, 2012 and September 24, 2012. On
September 24, 2012, Mr. Gourley filed the affi.davit of Marilyn Chastain, referenced in these
emails, and his Affidavit. September 24, 2012 was the deadline for Coleman to provide a
response to Street Search's Motion for New Trial.
DEFENDANTS/COUNTERCLAI:t\1ANT'S OBJECTION AND MOTION TO STRIKE THE SECOND
AFFIDAVIT OF KIMBELL D. GOURLEY IN SUPPORT OF PLAINTIFFS/COUNTERDEFENDANTS
OBJECTION TO MOTION FOR NEW TRIAL - 2
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As Mr. Gourley provides no explanation in his affidavit as to why he failed to attach the
e-mails strings to the A±Ttdavit he filed on September 24, 2012, the affidavit is untimely and
should be striken from the record.

OBJECTION. RELEVANCE.
Exhibits A and B reflect e-mails between Mr. Gourley and Mrs. Chastain related to
Coleman's request that Mrs. Chastain "clarify'' statements she made in an earlier affidavit
provided by Street Search. Mr. Gourley presented a draft affidavit, and stated, " ... you should
feel free to revise the language to state how you deem it should be worded." (Gourley Aff., Ex.
A.)

Mr. Gourley's draft affidavit contained the statement, "All examinations were conducted
satisfactorily to the Department, ... " in paragraph 6. (A copy of this draft affidavit is in the
record as Exhibit 2, attached to Reply Aili davit In Support of Defendants/Counterclaimant's
Motion For New Trial.)
Mrs. Chastain replies, "I have made some changes throughout the affidavit-let me know
if this will work for you or if you have some other language you'd like to use. I can execute and
get to you on Monday once we agree on the language." (Gourley Aff., Ex. B.) (Emphasis
added.) Mrs. Chastain obviously did not agree to the language, "All examinations were
conducted satisfactorily to the Department, ... " which she omitted from the final affidavit.
Apparently, Coleman is offering these e-mails strings and suggesting that these e-mails
somehow contradict or change Mrs. Chastain's affidavit?

The Court should summarily exclude

DEFENDANTS/COUNTERCLAIMANTS OBJECTION AND MOTION TO STRIKE THE SECOND
AFFIDA VII OF KIMBELL D. GOURLEY IN SUPPORT OF PLAINTIFFS/COUNTERDEFENDANTS
OBJECTION TO MOTION FOR NEW TRIAL - 3
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these exhibits as irrelevant. Mrs. Chastain memorialized her testimony in her signed aftldavit,
and consequently, there is no legal or factual basis upon which to admit these exhibits.

OBJECTION. "'AIVER.
In Exhibit B, Mr. Gourley wrote, "Your revisions are not only acceptable. but improve
upon the affidavit." (Emphasis added.) It sure sounds like Mr. Gourley agreed with Mrs.

Chastain when she intentionally and purposefully removed the language, "All examinations were
conducted satisfactorily to the Department, ... " from paragraph 6?
The bottom line, Mr. Gourley never expected Street Search to obtain a copy of the
proposed aftldavit he submitted to Mrs. Chastain, which was a public record, so that Street
Search could compare what Gourley proposed, and what testimony Mrs. Chastain actually
agreed to provide. Nothing in these Exhibits changes the reality that Mrs. Chastain would not
sign an aftldavit that included the language, "All examinations [of Robert Coleman or Profits
Plus, LLC,] were conducted satisfactorily to the Department, .... , Even assuming that these emails have any relevance, as Mr. Gourley has admitted and confitmed in Exhibit B he reviewed
and approved Mrs. Chastain's final draft before submitting it to the Court, he has clearly waived
any basis now to try and change or contradict the atlidavit.
Street Search respectfully requests oral argument.

DEFENDANTS/COUNTERCLAIMANT'S OBJECTION AND MOTION TO STRIKE THE SECOND
AFFIDA VII OF KIMBELL D. GOURLEY IN SUPPORT OF PLAINTIFFS/COUNTERDEFENDANTS
OBJECTION TO MOTION FOR NEW TRIAL - 4
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RESPECTFULLY SUBMITTED this 28th day of September, 2012.
CLARK & ASSOCIATES, ATTORNEYS

Eric R. Clark

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 28th day of September 2012, I served the foregoing. by
having a true and complete copy delivered via facsimile transmission to:
Kimbell D. Gourley
TROUT JONES GLEDHILL
FUHRMAN & GOURLEY, P.A.
The 9th & Idaho Center
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, ID 83701

Eric R. Clark

DEFENDANTS/COUNTERCLAI:tl.1ANT'S OBJECTION AND MOTION TO STRIKE THE SECOND
AFFIDA VII OF KIMBELL D. GOURLEY IN SUPPORT OF PLAINTIFFS/COUNTERDEFENDANTS
OBJECTION TO MOTION FOR NEW TRIAL - 5
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OCT 2 6 2012
CHRISTOPHER D. RICH, Clerk
By ANNAMARIE MEYER
DEPUTY

ERIC R. CLARK, Esq.
CLARK & ASSOCIATES, ATTORNEYS
P.O. Box 2504
Eagle, ID 83616
Office: (208) 830-8084
Fax: (208) 939-7136
Idaho State Bar No. 4697
Attorney for Defendants/Counterclaimant
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

PROFITS PLUS CAPITAL
MANAGEMENT, LLC, a Delaware limited
liability company; and DOLLARS AND
SENSE GROWTH FUND, LP, a Delaware
limited partnership; and ROBERT
COLEMAN, an individual,
Plaintiffs,
vs.

Case No. CV OC 1014540

SUPPLEMENTAL REPLY
AFFIDAVIT IN SUPPORT OF
DEFENDANTS/COUNTERCLAIMANT'S MOTION FOR
NEW TRIAL

JEFFREY PODESTA, an individual; and
STREET SEARCH, LLC, a New Jersey
limited liability company,
Judge Greenwood
Defendants.

JEFFREY PODESTA, an individual; and
STREET SEARCH, LLC, a New Jersey
limited liability company,
Counterclaimants,
vs.
PROFITS PLUS CAPITAL
SUPPLENTAL REPLY AFFIDAVIT IN SUPPORT OF DEFENDANTS/COUNTERCLAIMANT'S
MOTION FOR NEW TRIAL - 1
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MANAGEMENT, LLC, a Delaware limited
liability company; and STREET SEARCH
DOLLARS AND SENSE GROWTH FUND,
LP, a Delaware limited partnership; f/n/a
DOLLARS AND SENSE GROWTH FUND,
LP, a Delaware limited partnership; and
ROBERT COLEMAN, an individual,
Counterdefendants,

******
STATE OF IDAHO
COUNTY OF ADA

)
) ss:
)

The undersigned, first being duly sworn upon oath, deposes and says:
1.

That I am over the age of eighteen (18) years; and that I have personal knowledge

of the facts set forth in this affidavit, and I am competent to testify to the same if called to do so.
2.

Attached as Exhibit 1 is a true and correct copy of Plaintiffs' Second Set of

Requests For Production of Documents I received from the Plaintiffs counsel.
3.

Attached as Exhibit 2, is a true and correct copy of Plaintiffs/Counterdefendants'

Fourth Set of Requests For Production of Documents I received from the Plaintiff's counsel.
FURTHER YOUR AFFIANT SAYETH NAUGHT.
\
\
\
\
\
\
SUPPLENTAL REPLY AFFIDAVIT IN SUPPORT OF DEFENDANTS/COUNTERCLAIMANT'S
MOTION FOR NEW TRIAL - 2
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DATED this 26th day of October, 2012.

ERIC R. CLARK
SUBSCRIBED AND SWORN to before me this 26th day of September, 2012.
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'•,,,,,OF ID,,,,,''

NfftARY PUBLICfOrfueState of Idaho
Residing at:
A1?4· tkic..l tVTV/
My Commission expires: 1tz!t//?

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 26th day of October, 2012, I served the foregoing, by
having a true and complete copy delivered via facsimile transmission and exhibits via e-mail due
to volume to:
Kimbell D. Gourley
TROUT JONES GLEDHILL
FUHRMAN & GOURLEY, P.A.
The 9th & Idaho Center
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, ID 83701

ERIC R. CLARK

SUPPLENTAL REPLY AFFIDAVIT IN SUPPORT OF DEFENDANTS/COUNTERCLAIMANT'S
MOTION FOR NEW TRIAL - 3
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Kimbell D. Gourley/ISB #3578
TROUT• JONES +GLEDHILL +FUHRMAN• GOURLEY, P.A.
The 9th & Idaho Center
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
Email: kgourley@idalaw.com
Attorney for Plaintiffs
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
PROFITS PLUS CAPITAL
MANAGEMENT, L.L.C., a Delaware
limited liability company; and DOLLARS
AND SENSE GROWTH FUND, LP, a
Delaware limited partnership; and
ROBERT COLEMAN, an individual,
Plaintiffs,
vs.

)
)
)
)
)
)
)
)
)
)
)

Case No.: CVOC 1014540
PLAINTIFFS' SECOND SET OF
REQUESTS FOR PRODUCTION OF
DOCUMENTS

JEFFREY PODESTA, an individual; and )
STREET SEARCH. L.L.C., a New Jersey )
)
limited liability company,
)

Defendants.

)

~------------------'-'------------------------)

JEFFREY PODESTA, an individual; and )
STREET SEARCH, L.L.C .• a New Jersey )
~
limited liability company,
Counterclaimants,
vs.
PROFITS PLUS CAPITAL
MANAGEMENT, L.L.C., a Delaware
limited liability companyi and STREET

)
)
)
)
)
)
)
)

EXHIBIT 1

PLAINTIFFS' SECOND SET OF REQUESTS FOR PRODUCTION OF DOCUMENTS - I
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SEARCH DOLLARS AND SENSE
GROWTH FUND, LP, a Delaware limited
partnership; f/n/a DOLLARS AND SENSE
GROWTH FUND, LP, a Delaware limited
partnership; and ROBERT COLEMAN, an
individual,
Counterdefendants.
TO:

)
)
)
))
)
)
)
)

JEFFREY PODESTA AND STREET SEARCH, LLC.:

YOU WILL PLEASE TAKE NOTICE That Plaintiffs, Profits Plus Capital
management, L.L.C., Dollars and Sense Growth Fund, LP, and Robert Coleman,
by and through their attorneys of record, Trout + Jones +Gledhill +Fuhrman +
Gourley, P.A., require you to answer under oath the following interrogatories and
request for production of documents within thirty (30) days from the service
hereunder, and in conformance with all provisions of Rules 33 and 34, Idaho Rules
of Civil Procedure.
In answering these interrogatories, furnish all information available to you,
including information in the possession of your attorneys (and investigators,
experts, etc., retained by you and your attorneys), not merely information known of
your own personal knowledge.
If you cannot answer the following interrogatories in full, after exercising due
diligence to secure the information to do so, so state, and answer to the extent
possible, specifying your inability to answer the remainder, and stating whatever
information and knowledge you have concerning the unanswered portion.
These interrogatories are deemed continuing interrogatories, and your
answers thereto are to be supplemented as additional information and knowledge
becomes available or known to you.

PLAINTIFFS' SECOND SET OF REQUESTS FOR PRODUCTION OF DOCUMENTS • 2
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DEFINITIONS
Unless otherwise indicated, the following definitions will be applicable to
these interrogatories:
(a)

The words "document'' and "documents" mean all written, recorded or
graphic matters, however produced or reproduced, pertaining in any
way to the subject matter of this action. This definition includes, but is
not limited to, any and all originals, copies or drafts of any and all the
following: records, notes summaries, schedules, contacts,
agreements, drawings, sketches, invoices, orders, acknowledgments,
diaries, reports, forecasts, appraisals, memoranda, telephone logs,
letters, telegrams, telexes, cables, tapes, transcripts, recordings,
photographs, picture, films, computer programs or other graphics,
symbolics, recorded or written materials of any nature whatsoever.
Any document which contains any comment, notation, addition,
insertion or marking of any kind which is not part of another document
is to be considered as a separate document.

(b)

"Identify:"
(1)

(2)

In each instance wherein you are asked to "identify" or
describe a document, your description should include, but not
be limited to, the following:
(a)

The name, address, telephone number, occupation, job
title and employer of the present custodian of the
document;

(b)

The date of the making of the document and the name,
address, telephone number, occupation, job title and
employer of each person whose testimony could be
used to authenticate such document and lay the
foundation for its introduction into evidence.

In each instance where you are asked to "identify'' or describe
a communication, identify means:
(a)

As to a written communication, a complete statement
setting forth the date, the name and address of each
person who initiated the communication, the name and
address of each person to whom the communication
was directed, a description sufficient to identify it, the
present location of the original and each copy and the
name, address, job title and relationship to the parties

PLAINTIFFS' SECOND SET OF REQUESTS FOR PRODUCTION OF DOCUMENTS - 3
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of each person having custody or possession of the
original and each copy;
(3)

With respect to a verbal communication by personal means,
identify means a complete statement setting forth the date, the
approximate time and place, the name and address of each
person present, the substance of what was said by each
person present, whether any conversation was recorded and,
if so, the name and address of the person who recorded it and
the name and address of the person who has custody or
possession of such recording, and whether any notes or
memoranda were made of any conversations and, if so, the
name and address of the person who made such notes or
memoranda and the name and address of each person who
has custody or possession of the original notes or
memoranda.

(4)

With respect to a telephone conversation, identify means a
complete statement setting forth the date, the approximate
time, the name of the person initiating the call, the location
from which the call was placed, the words spoken or the
substance of what was said by the person initiating the call
and by the person called, whether anyone else listened in on
one or both sides of such telephone conversation and, if so,
the name and address of such person, whether such
conversation was recorded and, if so, the name and address
of the person who recorded it and the name and address of
the person who has custody or possession of such recording
and whether any notes or memoranda were made of such
conversation and, if so, the name and address of each person
who has custody or possession of the original notes or
memoranda;

(5)

With respect to a document for which you claim a privilege,
identify means the name of the person who prepared it, the
name of the person who signed it or in whose name it was
issued, the name of each person to whom it was addressed or
circulated, the nature and substance of the writing and its title,
if any. its date, and if it bears no date, the date when it was
prepared, the physical location of the original and any copies
of which you are aware, the name and address of each person
having custody or control of the document, and the name and
number of the file, if any, in which it is contained and the basis
for the privilege for which you claim.

PLAINTIFFS' SECOND SET OF REQUESTS FOR PRODUCTION OF DOCUMENTS· 4
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(6)

When used in reference to a person, identify means the
person's full name, state of incorporation (if applicable), last
known business address, last known home address (if
applicable), last known business, profession, or occupation,
last known job title, list of officers, directors, agents,
representatives and employees (if applicable), and relationship
to the Plaintiffs.

(c)

"Knowledge" includes firsthand knowledge and information derived
from any other source, including but not limited to hearsay
knowledge.

(d)

"Person" shall mean and include a natural person, partnership, firm or
corporation or any other kind of business or legal entity, its agents or
employees. In each instance wherein you are asked to "identify" a
person or the "identity" of a person, state with respect to each such
person his name and last known residence, business address and
telephone number.

(e)

"You" shall refer to the defendants answering these interrogatories
and any counsel, consultants, experts, investigators, agents or other
persons acting on their behalf.
REQUEST FOR PRODUCTION OF DOCUMENTS

REQUEST FOR PRODUCTION NO. 9: Please provide a complete copy of
all operating memorandums relating to Street Search, L.l.C. and/or Dollars and
Sense Growth Fund, LP.
REQUEST FOR PRODUCTION NO. 10: Please provide a complete copy of
each client's signed subscription agreement for their investment in Dollars and
Sense Growth Fund, LP.
REQUEST FOR PRODUCTION NO. 11: Please provide all documents
including correspondence and emails sent to or received from Steven DuPont.
REQUEST FOR PRODUCTION NO. 12: Please provide copies of the pages
of any website Jeffrey Podesta and/or Street Search, L.L.C. referenced or utilized

PLAINTIFFS' SECOND SET OF REQUESTS FOR PRODUCTION OF DOCUMENTS • S
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during the period January 1, 2009, to the present date, which refer to any of the
Plaintiffs.
REQUEST FOR PRODUCTION NO. 13: Please provide copies of all
documents, including correspondence, emails, contracts, and agreements that
were sent to or received from Philip Wrigley.
REQUEST FOR PRODUCTION NO. 14: Please provide a copy of each and
every document relating to the issuance of any professional, broker, and/or
securities licenses to either of the Defendants, the revocation and/or suspension of
any such licenses, and the reinstatement, if applicable, of any such licenses during
the period January 1, 2009, to the present date.
REQUEST FOR PRODUCTION NO. 15: Please produce a redacted copy
of Jeffrey Podesta and Street Search, L.L.C.'s 2009 and 2010 federal and state tax
returns. depicting how the Defendants reported income and/or expenses relating to
any of the Plaintiffs.
DATED this 3otfay of March, 2011.
TROUT+ JONES +GLEDHILL +FUHRMAN+
GOURLEY, P.A.

~

Kimbell D. Gourle

PLAINTIFFS' SECOND SET OF REQUESTS FOR PRODUCTION OF DOCUMENTS • 6
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CERTIFICATE OF SERVICE

30~ay

I HEREBY CERTIFY that on the
of March, 2011, a true and
correct copy of the foregoing document was served as follows:
Eric R Clark

CLARK & ASSOCIATES, AlTORNEYS
PO Box2504
Ea le ID 83616
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Kimbell D. Gourtey/ISB #3578
Erika P. Judd/tSB #8241
TROUT+ JONES +GLEDHILL +FUHRMAN• GOURLEY, P.A.
The 9th & Idaho Center
225 North glh Street, Suite 820
P.O. Box 1097
Boise, ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
Email: kgourlev@idalaw.com
Attorney for Plaintiffs

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

)

PROFITS PLUS CAPITAL
MANAGEMENT, L.L.C., a Delaware
limited liability company; and DOLLARS
AND SENSE GROWTH FUND, LP, a
Delaware limited partnership; and
ROBERT COLEMAN, an individual,

) Case No.: CVOC 1014540

)
) PLAINTIFFS/COUNTERDEFENDANTS'
) FOURTH SET OF REQUESTS FOR
) PRODUCTION OF DOCUMENTS

)
)
)

Plaintiffs,

vs.

)

)
JEFFREY PODESTA, an individual; and )
STREET SEARCH, L.L.C., a New Jersey )
limited liability company,
)
)
__,_
)
Defendants.

__

_______________________

JEFFREY PODESTA, an individual; and )
STRi;:ET SEARCH, L.L.C., a New Jersey )
limited liability company,
~
Counterclaimants,
vs.
PROFITS PLUS CAPITAL
MANAGEMENT, L.L.C., a Delaware

)
)
)
)
)
)
)

EXHIBIT 2
PLAINTIFFSICOUNTERDEFENDANTS' FOURTH SET OF REQUESTS
FOR PRODUCTION OF DOCUMENTS
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limited liability company; and STREET
SEARCH DOLLARS AND SENSE
GROWTH FUND, LP, a Delaware limited
partnership; fin/a DOLLARS AND SENSE
GROWTH FUND, LP, a Delaware limited
partnership; and ROBERT COLEMAN, an
individual,
Counterdefendants.
TO:

)
)
)
))

~
)

~

DEFENDANTS/COUNTERCLAIMANTS AND THEIR COUNSEL OF
RECORD, ERIC R. CLARK:
YOU WILL PLEASE TAKE NOTICE That Plaintiffs, Profits Plus Capital

management, L.L.C., Dollars and Sense Growth Fund, LP, and Robert Coleman,
by and through their attorneys of record, Trout • Jones +Gledhill +Fuhrman •
Gourtey, P.A., require you to answer under oath the following interrogatories and
request for production of documents within thirty (30) days from the service
hereunder, and in conformance with all provisions of Rules 33 and 34, Idaho Rules
of Civil Procedure.
In answering these interrogatories, furnish all information available to you,
including information in the possession of your attorneys (and investigators,
experts, etc., retained by you and your attorneys), not merely information known of
your own personal knowledge.
If you cannot answer the following interrogatories in full, after exercising due
diligence to secure the information to do so, so state, and answer to the extent
pOSSlble, specifying your inability to answer the remainder, and stating whatever
information and knowledge you have concerning the unanswered portion.

PLAINTIFFSICOUNTERDEFENDANTS' FOURTH SET OF REQUESTS
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These interrogatories are deemed continuing interrogatories, and your
answers thereto are to be supplemented as additional information and knowledge

becomes available or known to you.
DEFINITIONS
Unless otherwise indicated, the following definitions will be applicable to
these interrogatories:
(a)

The words "document11 and "documents" mean all written, recorded or
graphic matters, however produced or reproduced, pertaining in any
way to the subject matter of this action. This definition includes, but is
not limited to, any and all originals, copies or drafts of any and all the
following: records, notes summaries, schedules, contacts,
agreements, drawings, sketches, invoices, orders, acknowledgments,
diaries, reports, forecasts, appraisals, memoranda, telephone logs,
letters, telegrams, telexes, cables, tapes, transcripts, recordings,
photographs, picture, films, computer programs or other graphics,
symbolics, recorded or written materials of any nature whatsoever.
Any document which contains any comment, notation, addition,
insertion or marking of any kind which is llQt part of another document
is to be considered as a separate document

(b)

"Identify:"
( 1)

(2)

In each instance wherein you are asked to "identify" or
describe a document, your description should include, but not
be Hmited to, the following:
(a)

The name, address, telephone number, occupation, job
title and employer of the present custodian of the
document;

(b)

The date of the making of the document and the name,
address, telephone number, occupation, job title and
employer of each person whose testimony could be
used to authenticate such document and lay the
foundation for its introduction into evidence.

In each instance where you are asked to "identify" or describe
a communication, identify means:
(a)

As to a written communication, a complete statement
setting forth the date, the name and address of each

PLAINTIFFSICOUNTERDEFENDANTS' FOURTH SET OF REQUESTS
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person who initiated the communication, the name and
address of each person to whom the communication
was directed, a description sufficient to identify it, the
present location of the original and each copy and the
name, address, job title and relationship to the parties
of each person having custody or possession of the
original and each copy;

(3)

With respect to a verbal communication by personal means,
identify means a complete statement setting forth the date, the
approximate time and place, the name and address of each
person present, the substance of what was said by each
person present, whether any conversation was recorded and,
if so, the name and address of the person who recorded it and
the name and address of the person who has custody or
possession of such recording, and whether any notes or
memoranda were made of any conversations and, if so, the
name and address of the person who made such notes or
memoranda and the name and address of each person who
has custody or possession of the original notes or
memoranda.

(4)

With respect to a telephone conversation, identify means a
complete statement setting forth the date, the approximate
time, the name of the person initiating the call, the location
from which the can was placed, the words spoken or the
substance of what was gaid by the person initiating the call
and by the person called, whether anyone else listened in on
one or both sides of such telephone conversation and, if so,
the name and address of such person, whether such
conversation was recorded and, if so, the name and address
of the person who recorded it and the name and address of
the person who has custody or possession of such recording
and whether any notes or memoranda were made of such
conversation and, if so, the name and address of each person
who has custody or possession of the original notes or
memoranda;

(5)

With respect to a document for which you claim a privilege,
identify means the name of the person who prepared it, the
name of the person who signed it or in whose name it was
issued, the name of each person to whom it was addressed or
circulated, the nature and substance of the writing and its title,
if any, its date, and if it bears no date. the date when it was
prepared, the physical location of the original and any copies
of which you are aware, the name and address of each person
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having custody or control of the document, and the name and
number of the file, if any, in which it is contained and the basis
for the privilege for which you claim.
(6)

When used in reference to a person, identify means the
person's full name, state of incorporation (if applicable), last
known business address, last known home address (if
applicable), last known business, profession, or occupation,
last known job title, list of officers, directors, agents,
representatives and employees (if applicable), and relationship
to the Plaintiffs.

(c)

"Knowledge" includes firsthand knowledge and infonnation derived
from any other source, including but not limited to hearsay
knowledge.

(d)

"Person" shall mean and include a natural person, partnership, firm or
corporation or any other kind of business or legal entity, its agents or
employees. In each instance wherein you are asked to "identify" a
person or the "identity" of a person, state with respect to each such
person his name and last known residence, business address and
telephone number.

(e)

''You" shall refer to the defendants answering these interrogatories
and any counsel, consultants, experts, investigators, agents or other
persons acting on their behalf.

(f)

"Fonn U4" shall refer to the Fonn U4: Uniform Application for
Securities Industry Regulation or Transfer filed with FINRA

(g)

"Fonn US" shall refer to the Form US: Uniform Termination Notice for
Securities Industry Regulation filed with FINRA.
REQUEST FOR PRODUCTION OF DOCUMENTS

REQUEST FOR PRODUCTION NO. 39: Please provide a complete copy of
the November 10, 2009 Fonn U5 that Jeff Podesta filed with FINRA and any other
agency, state, federal, or private.
REQUEST FOR PRODUCTION NO. 40: Please provide a complete copy of
the August 7, 2009 Form U4 that Jeff Podesta filed with FINRA and any other
agency, state, federal, or private.
PLAINTIFFS/COUNTERDEFENOANTS' FOURTH SET OF REQUESTS
FOR PRODUCTION OF DOCUMENTS

-s
001197

. .

REQUEST FOR PRODUCTION NO. 41: Please provide a complete copy of
the August 3, 2009 Form U4 that Jeff Podesta filed with FINRA and any other
agency, state, federal, or private.
REQUEST FOR PRODUCTION NO. 42: Please provide a complete copy of
the April 21, 2009 Form U4 that Jeff Podesta filed with FINRA and any other
agency, state, federal, or private.
REQUEST FOR PRODUCTION NO. 43: Please provide a complete copy of

the March 17, 2009 Form U4 that Jeff Podesta filed with FINRA and any other
agency, state, federal, or private.
REQUEST FOR PRODUCTION NO. 44: Please provide a complete copy of
the May 2, 2008 Form U4 that Jeff Podesta filed with FINRA and any other agency,

state, federaJ, or private.
REQUEST FOR PRODUCTION NO. 45: Please provide a complete copy of
the March 9, 2006 Form U4 that Jeff Podesta filed with FINRA and any other
agency, state, federal, or private.
REQUEST FOR PRODUCTION NO. 46: Please provide a complete copy of
each and every Form U4 and/or each and every amendment, license, or initial to
the Form U4 that Jeff Podesta filed with FINRA and any other agency, state,
federal, not previously referenced herein, for the years 2006, 2007, 2008, 2009,
2010, and 2011.
REQUEST FOR PRODUCTION NO. 47: Please provide a complete copy of
each and every Form US and/or each and every amendment, license, or initial to
the Form US that Jeff Podesta filed with FINRA and any other agency, state,

PLAINTIFFS/COUNTERDEFENDANTS' FOURTH SET OF REQUESTS
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federal, not preViously referenced herein, for the years 2006, 2007, 2008, 2009,
2010, and 2011.
REQUEST FOR PRODUCTION NO. 48: Please provide a complete copy of
the CRD/IARD "Snapshor, provided by FINRA, for Jeff Podesta. The appropriate

Request Form is attached hereto as Exhibit A.
DATED

thi~ay of June, 2011.
TROUT • JONES •GLEDHILL •FUHRMAN •
GOURLEY, PA

E~#/4*12
CERTIFICATE OF SERVICE

1Jv

I HEREBY CERTIFY that on the ~ day of June, 2011, a true and
correct copy of the foregoing document was served as follows:
Eric R. Clark
CLARK & ASSOCIATES, ATTORNEYS
PO Box 2504
le ID 83616

First Class Mail
[ ] Hand Delivery
[ ] Facsimile
Ovem· ht Delive
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_,

Ftnra'P"

Financi1I lndustly Rtl"latoiy Authority

Web CRD/IARD Snapshot Request Form
FINRA proVides Web CRc911ARD™ "Snapshots9 to persons who cun9Mly aR!J or have been regisbllled with a brokerdealer or inves1ment adviser tlrm. If you are currently registered ~ a broker-dealer as a registered representative or
with an lnveatrnent adviser ftnn as an Investment adviser representative, you may request a Snapshot directly from the
licensing or compliance department of your tlrm. FINRA does not accept requests for Snapshots fmm third parties, but
will provide SnapShots to third parties if authorized to do so by the individual who is the subject of the Snapshot
To request a copy of your Snapshot, pleue print and complete the lnfonnation below, includlng your signature,
and mall or fax the fonn to:
Mailing Address:

ANRA
Registration Management

9509 Key West Avenue
Rockville, Maryland 20850

(301) 216-3716

Fax Number:

Telephone Number: {

CRD Number: _ _ _ _ _ _ _ _ OR
Month/Day of Birth and Last 4 DlgHll of Soclal Sec:urtty Number: -----...,.....,......_
Birth MonthlDay (MMIDD)

SSN (last 4 digits)

Please mall a copy of my Snapshot to (check one of the followlng):

D
D
0

My residential address of record in Web CRD

My current residential address Indicated below (if you aR!J no longer ANRA registered, FINRA Wiii update
your residential addl9SS of record In Web CRD with the address provided)

The lndiYidual/entlty indicated at the address below

Name

State

I henlby authorize RNRA

Zip Coda

to mall a copy of my SnapahOt to me OI' the lnd/tlldual/entlty speclllfld

Date=----1
SnllpShot Requut Fam-

I

October 2010

001200

'

RECElVED

OCT 26 2012
Ada County Clerk

NOV 0 6 2012
CHRISTOPHER D. RICH, Clerk

Kimbell D. Gourley/ISB #3578
Erika P. Judd/ISB #8241
JONES +GLEDHILL +FUHRMAN + GOURLEY, P.A.
The 9th & Idaho Center
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
Email: kgourley@idalaw.com

By KATHY JOHNSON
DEPUTY

Attorney for Plaintiffs

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
PROFITS PLUS CAPITAL
MANAGEMENT, L.L.C., a Delaware
limited liability company; and DOLLARS
AND SENSE GROWTH FUND, LP, a
Delaware limited partnership; and
ROBERT COLEMAN, an individual,
Plaintiffs,
vs.

)
) Case No.: CVOC 1014540
)
) ORDER DENYING
DEFENDANTS/COUNTERCLAIMANTS'
)
MOTION FOR NEW TRIAL AND
~ SUPPLEMENTAL
MOTION FOR NEW
) TRIAL
)

)
)

JEFFREY PODESTA, an individual; and )
STREET SEARCH, L.L.C., a New Jersey )
)
limited liability company,
)
)
- - - - -Defendants.
- - - - - - - - -)
JEFFREY PODESTA, an individual; and )
STREET SEARCH, L.L.C., a New Jersey )
)
limited liability company,
)

Counterclaimants,
vs.
PROFITS PLUS CAPITAL
MANAGEMENT, L.L.C., a Delaware
limited liability company; and STREET

)
)
)
)
)
)
)
)

ORDER DENYING DEFENDANTS/COUNTERCLAIMANTS' MOTION FOR NEW TRIAL AND
SUPPLEMENTAL MOTION FOR NEW TRIAL -1

001201

,

)
SEARCH DOLLARS AND SENSE
GROWTH FUND, LP, a Delaware limited )
partnership; f/n/a DOLLARS AND SENSE )
GROWTH FUND, LP, a Delaware limited )
partnership; and ROBERT COLEMAN, an~
individual,
)
Counterdefendants.

))

----------

THIS MATTER having come on before the court on October 1, 2012, upon
the DefendanVCounterclaimants' Motion for New Trial, filed on or about August
14, 2012, as well as DefendanVCounterclaimants' Supplemental Motion for New
Trial filed on or about September 14, 2012, the DefendanVCounterclaimants
having appeared by and through their counsel of record, Clark & Associates,
Attorneys, and the Plaintiffs/Counterdefendants, having appeared by and through
their counsel of record, Jones• Gledhill• Fuhrman •Gourley, P.A., oral argument
having been heard and the Court having taken the matter under advisement;
and, the Court having announced its findings and conclusions during a
subsequent hearing on October 25, 2012, and for the reasons expressed on the
record on October 25, 2012, and good cause appearing therefore,
IT IS HEREBY ORDERED, ADJUDGED, AND DECREED, and this does
order, adjudge, and decree that the DefendanVCounterclaimants' Motion for New
Trial and DefendanVCounterclaimants' Supplemental Motion for New Trial is

ORDER DENYING DEFENDANTS/COUNTERCLAIMANTS' MOTION FOR NEW TRIAL AND
SUPPLEMENTAL MOTION FOR NEW TRIAL - 2
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l

•

CERTIFICATE OF SERVICE

~day of~~

I HEREBY CERTIFY that on the
correct copy of the foregoing document was served as follows:

true and

Eric R. Clark
CLARK & ASSOCIATES, ATTORNEYS
PO Box 2504
Ea le, ID 83616
Kimbell D. Gourley
Jones • Gledhill • Fuhrman • Gourley, P.A.
PO Box 1097
Boise, ID 83701

ORDER DENYING DEFENDANTS/COUNTERCLAIMANTS' MOTION FOR NEW TRIAL AND
SUPPLEMENTAL MOTION FOR NEW TRIAL - 3
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11/7/2012 12:33 PM

FROM: 20P-939-7136 CLARK _ASSOCIATES, ATTORNEYS AT LAW

TO: 2876919

PAGE: 001 ')F OC>S

:~.----F-'~~ .~
NOV 0 7 2012
CHRJSTOPHER D. RICH, Clerk
By JERI HEATON
DEPUTY

ERIC R. CLARK, Esq.
CLARK & ASSOCIATES, ATTORNEYS
P.O. Box 2504
Eagle, ID 83616
Oflice: (208) 830-8084
Fax: (208)939-7136
Idaho State Bar No. 4697
Attorney for Defendants/Counterclaimant/Appellants
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

PROFITS PLUS CAPITAL
MANAGEMENT, LLC, a Delaware limited
liability company; and DOLLARS AND
SENSE GROWTH FUND, LP, a Delaware
limited partnership; and ROBERT COLEMAN, an
individual,

Case No. CV OC 1014540

THIRD AMENDED
NOTICE OF APPEAL

Plaintiffs/Counterdefendants-Respondents,
vs.
Judge Greenwood

JEFFREY PODESTA, an individual; and
STREET SEARCH, LLC, a New Jersey
limited liability company.
Defendants/Counterclaimants-Appellants.

******
TO: THE ABOVE-NAMED RESPONDENTS PROFITS PLUS CAPITAL MANAGEMENT,
LLC, DOLLARS AND SENSE GROWTH FUND, LP, and ROBERT COLEMAN

THIRD AMENDED NOTICE OF APPEAL - 1
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NOTICE IS HEREBY GIVEN THAT:
1.

The Defendants Jeffrey Podesta, and Street Search, LLC, and Counterclaimant

Street Search, LLC appeal against the above-named Plaintiffs and Counterdefendants to the
Idaho Supreme Court from the Judgment entered April 5, 2012, the amended Judgment and
Decree entered on July 5, 2012, the Second Amended Judgment and Decree entered on August 6,
2012 by the Honorable Richard D. Greenwood, District Judge, and the Order denying
Defendants/Counterclaimant's Motion for New Trial According to Rule 60(b), IRCP entered
November 6, 2012.
2.

Jeffrey Podesta and Street Search, LLC, hereby appeal as a matter of right to the

Idaho Supreme Court from the above-referenced Judgments and Order, which are deemed to
include all interlocutory judgments, orders and decrees as provided under Idaho Appellate Rule
17(e ). Jeffrey Podesta and Street Search, LLC, have a right to appeal as the Judgments
described in paragraph 1 are appealable as defined in Idaho Appellate Rule 1 l(a)(l ).
3.

Issues on Appeal.

In addition to all Issues on Appeal the Appellants have identified in prior Notices of
Appeal, which the Appellants hereby incorporate by reference, the Appellants add the following
Issues.
Whether the Court erred when it denied the Appellants' Motion For New Trial according
to Rule 60(b ), IRCP?
Whether the Appellants are entitled to attorney fees on appeal?
4.

The Appellants request the following transcripts, in addition to those transcripts

previously requested:
THIRD AMENDED NOTICE OF APPEAL - 2
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A.

October 3, 2011 Motion to Compel hearing. (Fran Morris)

B.

October 20, 2011 Motion to Quash hearing. (Fran Morris)

C.

March 28, 2012 Motion for Entry of Judgment Hearing. (Fran Morris)

D.

October L 2012 Motion For New Trial hearing. (Fran Morris)

E.

October 25, 2012 Motion to Supplement the Record hearing. (Fran Morris)

5.

Clerk's Record. The Appellants request, according to Rule 28, IAR, the Clerk

prepare the "standard record" identified in Rule 28(b)(l), IAR, and include the following
documents in addition to all documents identified in prior Notices of Appeal:
Date filed
9/6/2011
9/6/2011
11/02/2011
11107/2011

08114/2012
08/14/2012
09/14/2012
09114/2012
09/14/2012
09/24/2012
09/24/2012
09/27/2012
09/27/2012
09/28/2012
10/26/2012
11106/2012

Description
Defendant/Counterclaimants' Motion to Compel Discovery
Affidavit of Eric Clark Filed in Support of Defendants' Motion to Compel
Discovery with exhibits
Order on Motion to Compel and Motion for Protective Order
Order Denying Plaintiffs Motion to Quash Notice of Deposition and
Subpoena for Idaho Banking Company and Order Granting Plaintiff.r.;'
Motion for Protective Order
Motion for New Trial
Affidavit in Support of Motion for New Trial
Defendant/Counterclaimant's Supplemental Motion for New Trial
Supplemental Affidavit in Support of Defendant/Counterclaimants Motion
for New Trial
Affidavit of Marilyn Chastain
Affidavit of Kimbell Gourley in Support of Plfs I Counter Defs Objection
to Motion for New Trial and Supplemental Motion for New Trial
Affidavit of Marilyn Chastain
Reply Affidavit In Support Of Defendants/Counterclaimant's Motion For
New Trial
Second Affidavit of Kimbell D Gourley
Objection and Motion to Strike Second Affd of Kimbell Gourley
Supplemental Reply Affidavit in Support of Defendants/Counterclaimant's
Motion for New Trial
Order Denying Defendants/Counterclaimant's Motion for New Trial.

THIRD AMENDED NOTICE OF APPEAL - 3
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6.

I certify:
(a) That a copy of this Third Amended Notice of Appeal and request for transcripts has

been served on the reporter.
(b) ( 1) That the clerk of the district court has been paid the estimated fee for preparation
of the reporter's transcript and any additional documents requested in the Appeal.
(c) That service has been made upon all parties required to be served pursuant to Rule
20.

RESPECTFULLY SUBMITTED this 7th day of November, 2012.
CLARK & ASSOCIATES, ATTORNEYS

Eric R. Clark
Attorney for Appellants

THIRD AMENDED NOTICE OF APPEAL - 4
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..

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 7th day of November, 2012, I served the foregoing, by
having a true and complete copy delivered via facsimile transmission to:
Kimbell D. Gourley
TROUT JONES GLEDHILL
FUHRMAN & GOURLEY, P.A.
The 9th & Idaho Center
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, ID 83701
and by mailing a copy to the court reporter at:
Fran Morris
Ada County Transcript Dept.
Ada County Courthouse
200 W. Front St., Room 4171
Boise, ID 83702

ERIC R. CLARK

THIRD AMENDED NOTICE OF APPEAL - 5
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N0.------:~0:---:::-:--=.....,::::;-
FILE
I
A.M. _ _ _ _ _
P.M.__=::~;....i..-

a13

Fax: 334-2616

JAN 2 5 2013
CHRISTOPHER 0. RICH, Clerk
By MARGARET LUNDQUIST

In the Supreme Court of the State of Idaho

Profits Plus Capital Management, )
et. al.,
)
Plaintiffs-Respondents
)
v
)
Jeffrey Podesta, et al.,
)
Defendants-Appellants
)

DEPUTY

Docket No. 39964-2012

Notice of Transcript Lodged

Notice is hereby given that on October 17, 2012,
I lodged one (1) original and three (3) copies of transcripts 1,591 pages in length,
as listed below, for the above referenced appeal with
the District Court Clerk of Ada County, Fourth Judicial District.

TRANSCRIPTS LODGED
VOLUME 1
MOTION FOR SUMMARY JUDGMENT, May 25, 2011
AMENDED MOTION TO ADD PARTY/COUNTERCLAIM, June 15, 2011
MOTION IN LIMINE, January 9, 2012
MOTION IN LIMINE, January 19, 2012
MOTION IN LIMINE, January 26, 2012
MOTION IN LIMINE, February 1, 2012
MOTION FOR ENTRY OF JUDGMENT, March 28, 2012
MOTION FOR JNOV/NEW TRIAL, Wednesday, May 9, 2012
VOLUME 2
FIRST WEEK OF TRIAL, FEBRUARY 6, 2012 THROUGH FEBRUARY 10, 2012
VOLUME 3
SECOND WEEK OF TRIAL, FEBRUARY 13, 2012 THROUGH FEBRUARY 17, 2012
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NO.---~F:;;;-llc;;:ED;--~:;::;-;~:--:3:;-::7rA.M. _ _ _ _P
..M.--=:,__::;;;.......i.__

JAN 2 5 2013

Fax: 334-2616

CHRISTOPHER 0. RICH, Clerk
By MARGARET LUNDQUIST
DEPUTY

In the Supreme Court of the State of Idaho

Profits Plus Capital Management, )
et. al.,
)
Plaintiffs-Respondents
)
v
)
Jeffrey Podesta, et al.,
)
Defendants-Appellants
)

Docket No. 39964-2012

Notice of Transcript Lodged

Notice is hereby given that on December 27, 2012,
I lodged one (1) original and three (3) copies of transcripts 111 pages in length,
as listed below, for the above referenced appeal with
the District Court Clerk of Ada County, Fourth Judicial District.

TRANSCRIPTS LODGED
VOLUME
MOTION
MOTION
MOTION
MOTION

1
TO COMPEL 10/3/11
TO QUASH 10/20/11
FOR A NEW TRIAL 10/1/12
TO SUPPLEMENT THE RECORD 10/25/12
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1
NO.----.,,,,.,.,,,,,-----~

To:

A.M·----F-IL~~-

Clerk of the Court
Idaho Supreme Court
Boise, Idaho
83720

3: 37

JAN 2 5 2013
CHRISTOPHER D. RICH, Clerk
By MARGARET LUNDQUIST
DEPUTY

Docket No.
(Res)

39964-2012

PROFITS PLUS CAPITAL MANAGEMENT

vs.
(App)

JEFFREY PODESTA,

et al.

NOTICE OF REPORTER'S TRANSCRIPT LODGED:

Motion Hearings 11/8/10 and 7/27/11
Notice is hereby given that on October 18,

2012,

I

lodged a transcript of 65 pages in length for the
above-referenced appeal with the District Court Clerk of
the County of Ada in the Fourth Judicial District.

L lie Anderson, CSR
829 E. Blue Heron Street
Meridian, Idaho 83646
(208) 371-2006
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1

2

? •,

NO.
FILED
'?J
P.M__.;.;>.:;>.-;.--.-t-f-A.M.-----

1

TO:

CLERK OF THE COURT

JAN 25 2013

IDAHO SUPREME COURT

2
3

451 WEST STATE STREET

4

BOISE, IDAHO

CHRISTOPHER O. RICH, Clerk
By

MARGARET LUNDQUIST
DEPUTY

83702

5
6

PROFITS PLUS CAPITAL,

)

7

Plaintiff-Respondent,

)Supreme Court
)No.
39964
)

8

v.

)
)

9

JEFFREY PODESTA,

)Case No.

2010-14540

)

10
Defendant-Appellant.
11

)
)

)
~~~~~~~~~~~~~~~~~

12
13

NOTICE OF TRANSCRIPT FILED

14

Notice is hereby given that on January 23rd, 2012, I

15

filed a transcript of 22 pages in length for the

16

above-referenced appeal with the District Court

17

Clerk of the County of Ada in the Fourth Judicial

18

District.

19
20
21
22
23
24

HEARINGS:

2/15/12.
PDF SENT 1/22/13.

25
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
PROFITS PLUS CAPITAL MANAGEMENT,
LLC, a Delaware limited liability company;
DOLLARS AND SENSE GROWTH FUND LP,
a Delaware limited partnership; and ROBERT
COLEMAN, an individual

Supreme Court Case No. 39964
CERTIFICATE OF EXHIBITS

Plaintiffs-Counterdefendants-Respondents,
vs.
JEFFREY PODESTA, an individual; and
STREET SEARCH LLC, a New Jersey limited
liability company,
Defendants-Counterclaimants-Appellants.

I, CHRISTOPHER D. RICH, Clerk of the District Court of the Fourth Judicial District of
the State of Idaho in and for the County of Ada, do hereby certify:
That the attached list of exhibits is a true and accurate copy of the exhibits being
forwarded to the Supreme Court on Appeal.
IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of the said
Court this 28th day of January, 2013.

CERTIFICATE OF EXHIBITS
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0

0

.

IN TBB DISTRICT COtJl\'l' 01' TBB l'OtJl\'l'B JtJDICIAL DISTRICT 01'
TBB STA'l'B 01' IDAHO, DI ARD !'Oil TBB COtJNTY 01' ADA
BORORABLB llICBAaD D. GRBBN1100D
CLBIUt: D.TBY JOBNSON

C'l' RBPTR: l'RAlf HOUIS

PROFITS PLUS, ETAL.,

)
)

Plaintiffs/Counter-defendants,)
)

vs.

)

Case No. CVOCl0.14540

)

JEFFERY PODESTA, ETAL. ,

)
)
Defendants/Counter-plaintiffs,)

BXllIBIT LIST

~~~~...,,..--~""""!"""-:-----,~,....--~~~-'

Counsel for Plaintiff:
Counsel for Defendant:

Kim Gourley & Erika Judd
Eric Clark

PLAIH'l'Il'l''S BXllIBITS
Deposition of Jeffery Podesta (09/27/11)
Deposition of Jonathan Moscou (01/06/12)
Deposition of Pasquale Guadagno (12/08/11)
Deposition of Gerald Lichen (12/14/11)
Deposition of Jeffery Podesta (01/11/12)
1
Limited Partnership Agreement Dollars & Sense
2
Subscription Agreement
3
Offering Memorandum (11/01/07) Dollars & Sense
4
Offering Memorandum (11/01/07) Street Search
5
Offering Memorandum (03/01/10) Dollars & Sense
7
Wrigley Addendum No. 1 (07/01/10)
8
Wrigley Addendum No. 2 (04/25/11)
9
Limited Trading Authorization (Robert Coleman)
11 Form D: Notice of Exempt Offering of Security
12 Form D: Notice of Exempt Offering of Securities
13 Product, Market & Opportunity (Presentation)
14 Product, Market & Opportunity
15 "Investing for the Future" Presentation
17 02/25/09 Article from Wall Street Journal
18 HFM Week 09/09 PPCM Article
19 Street Search Dollars & Sense Growth fund website
22 Coleman's Form U4 Report (07/13/09)
23 Coleman's FINRA Snapshot (07/12/11)
32 Business cards produced by Podesta
35A Dollars & Sense Growth Fund 2009 Management fees
35B Dollars & Sense Growth Fund Acct Summary 08/01/09
35C Dollars & Sense Growth Fund Acct Summary 02/28/10

02/06/12
02/13/12
02/15/12
02/15/12
02/15/12
02/08/12
02/08/12
02/08/12
02/08/12
02/09/12
02/09/12
02/09/12
02/08/12
02/08/12
02/09/12
02/08/12
02/08/12
02/08/12
02/08/12
02/08/12
02/10/12
02/09/12
02/15/12
02/16/12
02/16/12
02/16/12

Published
Published
Published
Published
Published
Admitted
Admitted
Admitted
Admitted
Admitted
Admitted
Admitted
Admitted
Admitted
Admitted
Admitted
Identified
Admitted
Admitted
Admitted
Admitted
Admitted
Offered
Admitted
Admitted
Admitted
Admitted
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0

0

36 Summary of Partner Capital Accounts (Illustrative) 02/08/12
02/08/12
37 Consulting Agreement Between DuPont & Profits
38 Consulting Agreement Profits & Consultant
02/08/12
02/08/12
39 Fax of Consulting Agreement DuPont & Profits
40 Email 07/01/08 Coleman to Podesta Gold&Silver Prog.02/08/12
41 Email 09/08/08 Coleman to Podesta Re: Contact
02/08/12
42 Email 09/18/08 Coleman to Podesta Re: Storage Bus. 02/08/12
43 Email 10/23/08 Coleman to Podesta Re: YTD Numbers 02/08/12
02/08/12
440 Email string from Coleman to Podesta 02/25/09
02/08/12
45 Email 01/27/09 Coleman to Podesta Build Buillion
02/08/12
46 Email 03/23/09 Spurga to Coleman Re: Meeting NY
02/08/12
47 Email 03/27/09 Coleman to Podesta Meeting Conf.
52 Email 05/07/09 Coleman to Podesta Re Business Plan 02/08/12
55 Email 06/03/09 Wrigley to Coleman Insured Facility 02/08/12
56 Email 06/12/09 Coleman to Podesta Re Sinclair
57 Email 06/18/09 Wrigley to Coleman Re: signed agreement
58 Email 06/23/09 Wrigley to Coleman Re Fund Question 02/08/12
59 Email 06/24/09 Wrigley to Coleman Re gold deposit
60 Email 07/01/09 Wrigley to Coleman Gold Deposit
02/08/12
63 Email 07/24/09 DuPont to Spurga Re New Silver ETF 02/09/12
64 Email 07/27/09 DuPont to Colemand Re International 02/09/12
71 Email 08/04/09 Coleman to Podesta Re Payout
02/09/12
73 Email 08/05/09 Coleman to Wrigley Re Fund Name
02/08/12
74 Email 08/06/09 Coleman to DuPont Re Wire Transfer 02/08/12
75 Email 08/06/09 Coleman to DuPont Re: Target Market 02/08/12
82 . Email 08/13/09 Wrigley to Coleman Fund Incentive 02/09/12
83 Email 08/13/09 Podesta to Coleman Re I smell money 02/09/12
92 Email 08/28/09 DuPont to Coleman Re Investors
02/08/12
93 Email 08/26/09 DuPont to Coleman Re Kennedy Invite 02/08/12
94 Email 08/23/09 DuPont to Coleman Re Gingrich Invite02/08/12
95 Email 09/01/09 DuPont to Coleman Re Fund Phase 2
02/08/12
96 Email 09/02/09 Coleman to DuPont Re Consulting
02/09/12
100 Email 09/09/09 Coleman to Podesta Wrigley meeting 02/09/12
107 Email 10/02/09 DuPont to Podesta/Coleman Contract 02/08/12
109 Email 10/13/09 Coleman to Michele Re Offering Memo 02/09/12
113 Email 11/10/09 Podesta to DuPont Re: Termination
02/08/12
115 Email 11/12/09 Coleman to Podesta Re Management
02/09/12
116 Email 11/12/09 Coleman to Podesta Re Mngrnnt Fee
02/09/12
117 Email 12/23/09 Coleman to Podesta Transfer of fee 02/09/12
121 Email 02/10/10 Coleman to DuPont $250,000 Demand
02/08/12
122 Email 02/22/10 Coleman to Streetsearch@myspace.com 02/08/12
123 Email 03/02/10 Podesta to Coleman Re Mngrnnt Fees
02/09/12
124 Email 03/02/10 Coleman to Podesta Re Mngrnnt Fees
02/09/12
154C BV MarketData/Advanced Search Report
02/16/12
154D Comparison of Business Valuation Credentials
02/16/12
154E Profits Plus Capital Management Book Value
02/16/12
DBJ'BRDAH'?'S BXBIBITS
Deposition of Robert Coleman (09/29/11)
Deposition of Philip Wrigley (01/17/12)

02/10/12
02/13/12

Admitted
Admitted
Admitted
Admitted
Admitted
Admitted
Admitted
Admitted
Admitted
Admitted
Admitted
Admitted
Admitted
Admitted
Identified
Identified
Admitted
Identified
Admitted
Admitted
Admitted
Admitted
Admitted
Admitted
Admitted
Admitted
Admitted
Admitted
Admitted
Admitted
Admitted
Admitted
Admitted
Admitted
Admitted
Admitted
Admitted
Admitted
Admitted
Admitted
Admitted
Admitted
Admitted
Admitted
Admitted
Admitted
Published
Published
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()

0

Deposition of Thomas Borbone (01/03/12)
A
Street Search Offering Memorandum 08/04/09
B
Street Search Limited Partnership 08/04/09
D
Coleman's email to Steven DuPont 08/04/09
F
Coleman's email to Podesta 03/02/10
G
Podesta's email to response 03/02/10
H
Coleman's email and Podesta's response 03/03/10
I
Product, Market & Opportunity handout
L
Coleman's email to Ron Spurga Re meeting 03/23/09
N
Coleman's email to Podesta 07/30/09
Q
Coleman's email to Podesta Re Filing of SEC
s Coleman's email to Steven DuPont 08/05/09
T
Wrigley's email to Coleman 08/05/09
v
Profits Plus/DuPont Consulting Agreement 09/18/09
W Form D Filing 08/07/09
Y
Coleman's email to Podesta 08/14/09
CC Coleman's email to DuPont Re Tax ID 09/04/09
DD Coleman's email to Spurga 09/09/09
EE Hedge Fund Week Article September 2009 issue
FF Coleman's email to DuPont 09/02/09
GG Coleman's email to Podesta-Review Resp 09/08/09
HH Coleman's email to DuPont 09/02/09
II Coleman's email to DuPont 10/13/09
JJ Coleman's email to DuPont 10/01/09
KK Coleman's email to Podesta Re firing DuPont
LL Coleman's letter terminating DuPont agreement
MM Coleman's email string to Podesta 11/05/09
00 Coleman's email to Podesta Develop plan 11/04/09
PP Coleman's email to Wrigley 11/05/09
QQ ·Wrigley's response forwarded to Podesta 11/05/09
RR Coleman's email to Podesta Re Pymnt 11/12/09
SS Coleman's response to Wrigley 11/05/09
TT Coleman's response to Wrigley 11/22/09
WW Coleman's email to Nick Barber 12/31/09
XX Coleman's email to Podesta Re Pymnt of fees
YY Coleman's email to DuPont Re Pymnt fees 02/22/10
DOD Idaho Banking Co Loan Commitment 03/12/10
EEE Commercial Purchase & Sale 04/19/10
FFF August Delaware Confirmation
JJJ List of management and incentive fees Aug '09
MMM-1 Lichen Chart No. 1 Disclosed Fees
MMM Lichen Chart No. 1 Disclosed Fees
NNN Lichen Chart No. 2 Fees based on Coleman's 3rd Aff.
000 Lichen Chart No. 3 Fees based on Coleman's 3rd Aff.
PPP Lichen Chart No. 4 Fees based on total assets
TTT Coleman's email to Podesta Re Fund 08/13/09
UUU Podesta's email to Coleman 02/05/10
WWW The Fund

02/15/12 Published
02/09/12 Admitted
02/16/12 Admitted
02/09/12 Admitted
02/09/12 Admitted
02/09/12 Admitted
02/09/12 Admitted
02/10/12 Admitted
02/09/12 Admitted
02/09/12 Admitted
02/10/12 Admitted
02/09/12 Admitted
02/09/12 Admitted
02/09/12 Admitted
02/10/12 Admitted
02/10/12 Admitted
02/09/12 Admitted
02/09/12 Admitted
02/10/12 Admitted
02/09/12 Admitted
02/10/12 Admitted
02/09/12 Admitted
02/09/12 Admitted
02/09/12 Admitted
02/09/12 Admitted
02/09/12 Admitted
02/10/12 Admitted
02/10/12 Admitted
02/10/12 Admitted
02/10/12 Admitted
02/09/12 Admitted
02/10/12 Admitted
02/10/12 Admitted
02/09/12 Admitted
02/09/12 Admitted
02/09/12 Admitted
02/13/12 Admitted
Offered/Denied
02/09/12 Admitted
02/10/12 Admitted
02/15/12 Admitted
Offered/Denied
Offered/Denied
Offered/Denied
Offered
02/10/12 Admitted
02/09/12 Admitted
02/16/12 Admitted
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
PROFITS PLUS CAPITAL MANAGEMENT,
LLC, a Delaware limited liability company;
DOLLARS AND SENSE GROWTH FUND LP,
a Delaware limited partnership; and ROBERT
COLEMAN, an individual

Supreme Court Case No. 39964
CERTIFICATE OF SERVICE

Plaintiffs-Counterdefendants-Respondents,
. vs.
JEFFREY PODESTA, an individual; and
STREET SEARCH LLC, a New Jersey limited
liability company,
Defendants-Counterclaimants-Appellants.

I, CHRISTOPHER D. RICH, the undersigned authority, do hereby certify that I have
personally served or mailed, by either United States Mail or Interdepartmental Mail, one copy of
the following:
CLERK'S RECORD AND REPORTER'S TRANSCRIPT
to each of the Attorneys of Record in this cause as follows:
. ERIC R. CLARK

KIMBELL D. GOURLEY

ATTORNEY FOR APPELLANT

ATTORNEY FOR RESPONDENT

EAGLE, IDAHO

BOISE, IDAHO

Date of Service:

JAN 3 O 2013
~~~~~~~~

CERTIFICATE OF SERVICE
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

PROFITS PLUS CAPITAL MANAGEMENT,
LLC, a Delaware limited liability company;
DOLLARS AND SENSE GROWTH FUND LP,
a Delaware limited partnership; and ROBERT
COLEMAN, an individual

Supreme Court Case No. 39964
CERTIFICATE TO RECORD

Plaintiffs-Counterdefendants-Respondents,
vs.
JEFFREY PODESTA, an individual; and
STREET SEARCH LLC, a New Jersey limited
liability company,
Defendants-Counterclaimants-Appellants.

I, CHRISTOPHER D. RICH, Clerk of the District Court of the Fourth Judicial District of the
State of Idaho, in and for the County of Ada, do hereby certify that the above and foregoing record in
the above-entitled cause was compiled under my direction as, and is a true and correct record of the
pleadings and documents that are automatically required under Rule 28 of the Idaho Appellate Rules,
as well as those requested by Counsels.

I FURTHER CERTIFY, that the Notice of Appeal was filed in the District Court on the
17th day of May 2012.

CERTIFICATE TO RECORD
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